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A. 


Ar. Ca. 

Acc. or _— or Agr. | 
Adi. 

Adam. 

Ante and Poſt. 


Ar 4 22 . R. 


Af. 
Aſt. Ent. 
Ayl. Int. 


Bl. 

Bo. R. Act. 
Br. Jud. 
Bro. 


Bro. Eur. or Brow. Ent. 


Bro. R. 
Bro. V. M. | 
 Brownl. or 1 & 2 Brow. 


Brownl. Ent. 
B. K. H. 


B. M. 
B. S. C. 


Abridgement of Caſes in Equity. 


Accord, or, Agrees. 


Adjudged : Sometimes, Adj th 
Admitted. 


References to Diviſions and Subdiviſions of the ame 
Title. 


Argument in 1 Chiintory Reports on the Juriſdie- 
tion of the Chancery. 


Liber Aſſiſarum. The — by Placita. 
Aſton's Entries. 


Ayliffe's Introduction to his * Edit. 
pe | | | 

Common Bench, « or Common Pleas, 

King's Bench. 

Biſhop's Trial. 

Benloe's Reports; Sometimes referred t > by Pla- 
citum, ſometimes by Page; when che rmer it 


has pl. before the Figure. 


Blount's Law Dictionary. 


Booth of Real Actions. 
Brownlow's Brevia Judicialia. 
Brooke's Abridgement. 
Brown's Eatries. 


Edit. 1662. 


- Brownlow Redivivus. 


Brown's Vade Mecum. 
Brownlow's Reports. 
Brownlow's Entries. 


Caſes in the King's Bench in the Time of Lord 
Hardwicke. 


Burrow's Reports in the Time of Lord Mansfield. 


Burrow's Settlement Caſes. 


0 common Bench, or Common Pleas. 
Caſes in Chancery. Edit. 1735. 
34d Vol. of Caſes in Chancery, or, Select Caſes in 


Chancery: Contains the B. of Norf. Caſe. 


by Gilberts s Reports of Caſes in 8 


Callis on Sewers. 4 1686. 


Ca. P. 
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Ca. P. or Ca, Part. 


% - | Car. 


Cartb. 
I, 2, & 3 Cb. R. 


Ch. R. without a Meg 
ceding Figure. 

Cl. A. 

Clift. 

Cod. or Cod. Fu. Ecel. 

Comp. Att. or C. Att. 

Conſt. Oth. bonn 


Cant. i gh 
Crompt. Off. of Sheriff. 
57” ah of: CH 


C. f. T7. 


D. 
D. of Nerf. 
D. of Pl. or D. of Plu- 


ralitie, 
Dal. 


Bal. | 
Dale. Sh. 


Dan. 
Degs. 
Dad. Nob? | 


Dub. 
Dugd. Or. F. or Jud. 
Dugd. Sum. 

Duke. 


Dy. 
E. 
Eg. Ab. or Eg. Abr. or 7 
Eg. Ca. Ab. 


Eg. Ca. or Eg. R. 
* Ca. 


E. of Cov. 


EY ,  — are there preſerved in.the Ma Note 
1 CS. R. contains the Earl gf Oxford's Caſe, and 


 Conſtitutiones Othoni at the End of Lyndwood'e , 
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Caſes in Parliament. 
Carter's Reports. 
Carthew's — 


— — 


Reports of Caſes in 8 in the Reigns of K. 


Charles 1ft, &c. examined with the zd Edit, 
Folio 1736, by the Pages of the 3 Edit. 


the Argument on the Furiſdiction of * Chanc 
which laſt is deſcribed by Arg. 1 Ch. R.] 


Chancery Reports 3 Finch. 
Clerk's Aſſiſtant. 2 


Clift's Entries. 
Gibſon's Codex. 
Compleat — 1ſt Edition 1676. 


Provinciale. 


Contra, . | | 
Fitzherbert's Offices of Juſtices of = c. en. 


larged by Richard Crompton. 


| Caſes in the Time of Lord Talbot. 


Dictum. 3 a Letter of Reference to a 
Book. Mis 

Duke of Norfolk's Caſe in 3 Caſes in Chancery, or, 
Select Caſes in Chancery. 

A Defence of Pluralities. 8, 1692. 


Dalliſon's Reports. 

Dalton's Juſtice. 

Dalton's Office of Sheriff. 

Danvers's Abridgment. | 

Degge's Parſon's Councellor. Edit. 1703. 

Honour's Pedigree or the ſeveral Fountains of Gen- 
try, &c. by Sir John ct 1657. 

Dubitatur. 

Dugdale's Origines juridiciales. 

Dugdale's Summons to Parliament. 

Duke's Law of Charitable Uſes. 

Dyer's Reports. Edit. 1688. 


Abridgment of Caſes in Equity. 


Gilbert's Reports of Caſes in Equity, 2d Edition. 
Sometimes Gilbert's as above. Sometimes the Se- 
cond or Equity Part of 2 Mod. Ca. (Modern Caſes 
in Law and Equity;) but when the latter is 
meant, it is marked in the Margin. 
Earl of Coventry's Caſe at the End of Francis's 
Maxims of Equity. 


2 . 
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E. of Oxford. 
F. 


A 2 1 * 1 . 
F. B. e 


#'s. or res. 3 
4 * 
Fincb Ch. R. 

Fitz. or F. 

Fox M. 

Fran. or Fra. 


Fra. E. of Cov. 


G. 


G. EK with a Figure * 
ceding, or, Temp. G 


Gods: 
Gol. 
X Gro. de j. b. p. 


H. 
H. P. C. or H. 
Han. Ent. 


Hanſ®"*. Introd. or Int. 
Hard. 


Hit. de C. L. 


J. 


Jan. Angl. 
Jen. (S. L. 


Fenk. 

Infra and Supra. 
Jon. 

2 Jon. 


K. 


Kel. or Keil. 
Kek. 
Ken. Imp. 
Kit. 


* 


Lamb, 

Lamb. Ch. or Lamb. Of. 
Cb. 

Lut. Ent. 


Ling. or Lind. Off, Arch. 


Vor. III. 


Earl of Oxford's Caſe, 1 Ch. R. 


Mos 


] ' Fitzherbere' 8 ate Brevium. The Pages accord- 


ing to the old Editions. 


— Fitz- Gibbon 8 Reports. 


Fleta. 

Chancery Reports tempore Finch. 
Fitzherbert' s Abridgment. 

Fox's Martyrology. 


Prancis's Maxims of Equity. 


Earl of Coventry's Caſe at the End of Francis" 8 
* of Equity. 


* . 1 


Repotts of Caſts in K and the King's Bench 
in the 4th, 5th, th and 7th | Years of K. 
Geo. 2d. 
Godbolt's Reports. 
Gouldſborough's Reports 
Grotius de Jure Belli & Pacis. 


Hale's Pleas of the Crown. 8. 

Hanſard's Entries. 

Hanſard's Introduction to his Book of Entries. 
Hardres. 

Hale's Hiſtory of the Common Law, 


Tani Anglorum Facies nova. 

Sir Leoline Jenkins. (The References are to his 
Argument on the Juriſdiction of the Admiralty, 
and his Charges at the Admiralty Seſſions.) 


Jenkins's Centuries. 


References to the ſame Diviſion or Subdiviſion, 
Sir William Jones's Reports FA 
Sir Thomas Jones's Reports. 


Keilway's Reports. \ 

Kelynge's Reports. 

Kennet of Impropriations. 

Kitchin of Courts. French Edition 1623. 


Lambard's Juſtice. 
Lambard's Duties of Conſtable, Churchwarden, 
Fe. uſually bound up with Lambard's Jules: 


Lutchwyche's Entries. 
Lyndwood's Provinciale. 


Edition 1679. 


« _ Lit. 


2 — — — 


* K A a Be IM N 8. 


Littleton's Reports. | 
Littleton's Tenures ; S. for S Aion. 


Lu. 
Lit. with S. 


M. 


Mad. | 
Mad. Form. 


Mad. Form. Int. 


Manw, 


Mar. 


Mills. 

Mod. Ca. 

2 Mod. Ca. 
Mod. Int. 
2 Mod. Int. 


Moll. de Fur. M. 


O, 


OF. Br. 
Off. Ex. 


Ord. Cla. 


f. 


P. N. 
Perk.” 


Pl. or Ph. or Pl. Com. 


Madox's Hiſtory of the Exchequer. 


Madox's Formulare Anglicanum : refers to the No. 


of the Formula. 
The Diſſertation prefixed to Madox's Formulare 
Anglicanum : refers to the Page. 
Manwood's Foreſt Law. zd Edition. 5 
March's Reports. When the Reference is mark't 
pl. it is to the Placita; without that, to the Page. 
Rules and Orders of C. B. by Milles, printed 1732. 
6th Modern Reports. | 
Modern Cafes in Law and Equity. aſt Part. 
Brown's Modus Intrandi. 


Same Book. ad Part. 


Molloy de Jure Maritimo. zd Edition 1682, or 
5th Edition 9 


Officina Brevium. 


Wentworth's Office of an Executor. Edition 
1689. 


Lord Clarendon and Sir Harbottle Grimſtone's  Or- 
ders of the Court of * | 


Peere Williams's Reports. 


Perkins's profitable Book treating of the Laws | of 
England. 


Plowden's Commentaries. 


Poſt and Ante. References to Diviſions and Subdiviſions of the 
ſame Title. 
Pr. Ch. Precedents in C 


Pr. Lond. or Priv. Lond. Privilegia Londini. iſt Edition. 


| * OC * Style's Practical Regiſter. ad Edition. 
=. Q. 0 
3 Luo. V. or Quo Warr. The Caſe of the Quo Warranto againſt the City of 
* | | | London. 
| R. 
il R. | Reſolved. 
Raſt. Ent. Raſtal's Entries. 
Reg. Regiſtrum Brevium, 
Reg. PI. Regula Placitandi. 
Reg. Jud. Regiſtrum Judiciale. 


| 


HE Rob. Ent. 


Rob. Ent. 
Rol. with /. or a Las 
as A. 


Rol. without J. or Letter, 
Rules and Orders of ol | 


Court of Chancery. 
Ruſh. or Ruſhw. 


Sand. 
Seld. © 
Seld. de Dec. 
Seld. J. P. 
Seld. Off. 
or Chan. 
Seld. Mare Cl. 
Semb. 
Som. 
L'. Som. Arg. 
Spel. Gloſſ. or Sp. Gleſſ. 
St. Eccl. Caſes. 
St. or St. P. C. or Sta. 
P. C. or Stamf. P. C. 
St. Pre. R. or St. Pr. 
Sti. 
Sti. Pr. Reg. 
Supra and Inf} a. 


Ch. or, Cane. 


T. 
Temp. G. 2. 


Th. Br. 

Th. D. or Th. Dig. 
Tho. or Tho, Ent. 
Tot. 


Tr. Eg. 
1 


V. i 
Vad. M. or Bro. V. M. 
Vid. Ent. | 
Vid. Introd. 
W. 
NV. 1.— F. 2. 


Wat, 
Went. Off. Ex. 


Rymer's Fœdera. 
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Robinſon's Entries: 


Roll s Abridgment; . for Line; Letter for 2 


viſion. 


Roll's Reports. 


Edit. 1739. 


Ruſhworth's Collections. Edit. 1680. 


Saunders's Reports. 

Selden. Edit. 1726. 

Selden's Hiſtory 3 Tithes. 4. 1618, 
Selden's Judicature of Parliament. 


Selden's Diſcourſe on the Office of Chancellor. 


Edit. 1726. 
Selden's Mare Clauſam. 
Semble ; Seems. 
Sommer of Gavelkind. 
Lord Sommers's Argument on the Banker's Caſe. 
Spelman's Gloſſary. 1ſt Edition 1626. 
Stillingfleet's Eccleſiaſtical Caſes. 


Staundford's Pleas of the Crown. 


Staundford's Prærogativa Regis. 
Style's Reports. 
Style's Practical Regiſter. 2d Edition. 


References to the ſame Diviſion, or Subdiviſion. 


Reports of Caſes in Chancery and the King's Bench 
in the 4th, 5th, 6th and 7th Years of K. 
Geo. 2d. 

Theſaurus Brevium. 

Theloall's Digeſt. 

Thompſon's Entries, 

Tothills Tranſactions of the High Court of Chan- 
cery. Edit. 1671. 

Treatiſe of Equity. 

State Trials compared with 2d Edit. 1730. 


Brown's Vade Mecum. 
Vidian's Entries. 
Vidian's Introduction to his Book of Entries. 


The Statutes of Weſtminſter 1ſt and 2d. 


Watſun's Clergyman's Law. 8”. 
Wentworth's Office of an Executor. 


1689. 5 
4 Weſt, 


Edition 
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We et. or Weſt Chan. or | Weſt's Symboleography of the Chancery, Ge. 


Weft Symb. 
Winch. Winch's Reports. 
Win. | Ent. Winch' 8 Entries. 5 Edition 1680. 
Y; : | 
Year Books, | Compared with the Edition of 1679, 1680. 


| When the Page of a Book is included in a Parentheſis, thus, Þ cs that 
Page is twice numbered in the Book Cited, 
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Pend 8 145. 


iss DANS 3911 (A) Deviſe by the Common Law. 


Dexiſe. is a Diſpoſition. of a Real or Perſonal Eſtate, to take Effect 
after the Death of the Deviſor. Co. L. 111. 4. 
By the Common *. every Perſon en deviſe his Goods * 
Chattels 
Tho' they were Chattels real. x i * L. 5. 
Ab Term for Vears. 1 Rol. 588555 | 
An Intereſt which he had as Guardian in Chivalry,” or Socage. 1 Rol. "84 J. = 
So, Emblements upon the Land; and this before the St. of Mert. 20 H. 3. 2. 
as it ſeems 2 Infl. 8 1. Vide Biens, (G. n 
So, by the Common Law, a Man might deviſe the Uſe of Lands. 3}| Leo, 257 


* Uſes, (A ) 


Tho' the Uſe was fuſpended.” | 1 Les. 267. Vide Uſes, (A) 


10 So, at Common Law, by the Cuſtom of ſome Cities and N a Man 


may deviſe his Lands within the ſame Ld or Borough. as Fhattels, Co. 
T. tin. | * 
And, by the fame Cuſtom, may deviſe « a Rent out of Land. ch. L. 111. a. 
So, if there be a Rent i Eff ilſuing out of fl ich Land, it may be deviſed ; for 
the Rent follows the Nature of the Land. Cent. per 2 F. Dy. 5 6. % Dy. 140. 4. 
Acc. Dy. 5. b. in Marg. 1 Rol. Go. J. 20. Cro,. El. 637. 651. 

So, if Land deviſable be given to a Man for Life, Remainder to another in 
Fee, he in Remainder may deviſe it. © 1 Rol. 609. J. 30. 5 
So, if Land deviſable eſcheats to the Kivg, who FR it to 4. the Grantee 
may deviſe the Whole: R. Dal. 5c. 1 7 

Tho' the King grants it to hold by Knight-ſervice. R. Mo. 70. 
And therefore, by Cuſtom, Lands in Tah, Oxford, &c. may be deviſed 


A Fo FTA to deviſe is incident to Lands of the Nature of Gaveltind. 
50 a Cuſtom will be good, that by a Deviſe, without faying, What Eſtate, the 


Deviſee ſha]! have a Fee. R. Win. i. 


By Cuſtom, Lands were deviſable without Writing. Co. L. 111. 4. 

And this Cuſtom was not taken Away by the Sz. 32 & 34 H. 8. Co. L. 111. 6. 

But now, by the Sr. 29 Car. 2. 3. No Bequeſt of Lands deviſable by Cuſtom 
is good, unleſs in Writing gned by the Devifor, or ſome other in his Preſence 


and by his expreſs Direction. and ati and ſubſcribed in his Preſence by 3 or 


4 credible Witneſſes. 'Vide Pg of, (F 

A Deviſe of Lands deviſable by e would not be void by the Sr. Marl. 
52 H. 3. 6. upon Pretence, that it was by Colluſion. 2 Inft. 112. 

And, by Cuſtom, a Will of Lands in London, ought to be inrolled in the 
Huftings: Dal. 117: 

And it ought to be proved by Citizens. Dal. 117. 

And it ſhall be proved before the Ordinary, and then before the Mat in the 
Huflings. Cro. Car. 396. 
* But Lands were not deviſable, if the Deviſor had only an Eſtate- Tail. Co. 

111. 4. 

So, if a Man had a Fee expectant upon an Eſtate-Tail, the Fee was not deviſ- 
able; for at Common Law, it was but a Poſſibility, and tho' the St. de Dons 
Vox. III. B makes 
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it, Was P ye 0 io Writing within fix ays after making the ſaid, Will. 
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makes it a Remainder, the Cuſtom does not extend to it. 1 Rol. 6og. J. 27. : 


Dub. Sti. 409. 
So, * a Cuſtom, no Lands or 2 deviſable by the Common 
Law. N 111. 15 * Rol. 10 J. 45. | A. * 
1 & * 4 K. a E f 


(B Devile by Statute. 


| . the St. 32 H. 8. 1. and 34 © 35 H. 8 . All Perſons having any any Lands 


in Fee, either Sole, or in Common, or in Choy, in 8 a 
or Remainder, may, by their laſt Wills and Teſtaments in Writing, deviſe the 
ſame to any Perſon (not Bodies Politick) at their Will and Pleaſure. | 


And now, by the St. 12 Car. 2. 24. Al Lands N in free and com- 
mon Socage. 


* 4 N Teſtament Num FY | 
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; N mil are Nuncupative, or in Writing. ug L 174. 4. 4 


7 2 Fo Nuncupative boner: nr 3 is ö ſufficient by Gogds. aud Chartels + bye mw" 
or Lan 


And will be good, tho' reduced ict Wich after the cath r. 
Vet before 1 5 St. 29, Car. 2. 8˙ oh duke t 115 proved Ju of the retten. 
And, before W was not p leagable againlt . Adrminiflatar. R, Ca. 


g. 192. 
But by the Fl. 20 2 G's 2. 3. No Nundupative Will ſhall be zood; which gives 


above 120 hug O 


that t 
Tone 


ſom of 


ol. dale roved by three Witneſſes reſent 25 the making, 
fy at.t 28 of pronopgcing, pid. f Perſons prpſent, or 


) itneſs at ſuch. was his Will, or to Ns Effect. 


12 


Nor, Vac ill was made in the laſt Sickneſs of the Teſtator, and 8 at 
his Dwelling — or 7 he had been reſident ten Days next before ; except 
where be wh en Sick from Howe. and died before his Return. 


| Provided 80 iers in actual Service, Mariners, or Scamen at nay Aiſpaſe | 
of any perforial "Eſtate, as before. Ks Mw Sea, may Dale 


2 And, "by the ſame B No Teſtimopy ſhall be regeived. to praye a $f SALA 
tive Will fix Months after making; unleſs ſuch Teſtimony, or We Subſtance of 


Nor any Probate of ſuch Will paſs the N the Court till fourteen Days 
a” the Teſtator's Death expired, 


upleſs Proceſs firſt iſſue to call ir in the Widow or next of Kin to the 


or 
h Daled, to conteſt it, if they pleaſe. | 
By the St. 4& 5 (or 4) An. 16. Witneſſes allowable in Trials at Law, are 


good Witneſſes to prove a N pecyparive Will, or APY Thing relating to it. 

By the Sr. 29 Car. 2. 3. No Will in Writin f Eſtate, nor any Clauſe 
therein ſhall be repealed or altered hy Faro or Vin Nuncupative, unleſs the fame 
be by fi in Writing in the Teſtator's Life, and afterwargs read to him and allowed 

im, and. tra ſo to be by three Witneſſes. 
But a Man 
Si Coke of the Reſidue by a Nuncupative Codicil. Ray. 334. 

$0, if a reſiduary Legate, named by a Will in Writing, dies in the Life of 
the Teſtator, whereby the eus as to that, is void ; he may diſpoſe of it by a 
* Will, if he goes 850 alter his Executor, nor any Thing elſe. 

a 4+ 
1 N be interted in a Will in Writing, by Covin; for, as to that, 
it is void. ; Mey: 334. | 


Py 


(D) Teſtament, 


aving diſpoſed of Part of bis Eſtate by his Will in Writing, may 


1 
LET. 
1 1 


D E v 8 * 3 


= Tedament in aut, 


. 1.) What ſhall be. 


will i in Writing is not confined. to any ceitain Bare. Cb. R. 195. 

A* And therefore, if a Man, aß out * the Kingdom, writes a Letter in 4 
which he ſhews how he will diſpoſe of his Land, if ät be well executed, it is a t 
good Will. R. Mo. 177. 

The Inſtrument of a Will may be Eventual, as well as the Diſpoſition in it; 
as if a Man fay, © This is my Will, in Manner following, if I die before my 
« Return from Ireland, &c.” and in ſuch Caſe, it ſhould not be proved. Far- 
fons v. Lance, H. 1748. 1 Very 189. 1 Hi 243. 
©  $o, if it be written by Way of Articles — 4. and . ind 
concludes and be ſealed and delivered as a Deed. 1 Mad. 117. 3 Keb. 310. 
R. Ca. (B. 248. © 
If on the Gone Day A. make his Will, and B. Executor, and alſo by Deed be- 
tween them, A. veſts 4000 /. in B. to pay A. an Annuity for life, and then to 

ay 1000. a- piece to C. and D. and an Annuity of 100/. for Life to E. the 
Reſidue to B. with Proviſa, if A.'s Annuity is unpaid, B. to repay the 4000/. to 
A. to be laid out in the Names of A. and B.; the Whole is a T 
Act, and void againſt Creditors, by 13 Eliz. Peacock v. Monk, M. 1748. 
1 Vezey 12 

80 fans © or Memorandums written from the Teſtator's Mouth by a Phyſician 
or Scrivener, Sc. if they are afterwards executed. 
Tho' they were intended to be reduced into Form, but are not. | 
Tho' they were never read to the Teſtator after the WOT R. Dy. 72. 4. 
Bend. 61. 1 And. 34. 
So, if the Teſtator declare his Will, and wiſhes B. was preſent to write it, 


whereupon B. is ſent for by his Wife without other Direction, and he writes 
the Will in the Life of the Teſtater from the Mouths of the Witneſſ preſent, 
but the Teſtator was ſenſeleſs before the Writing was finiſhed, Al. 55. 


And it ſhall be good for 7 much as the Miene les agree in, cho they difagree 
Will. R. Cb. R. 19 
tions for his Will 5 DO tho he dies before « he Will drawn by Counſel is 
Pieces the particular Bequeſt can be known, it will 
80, if a Will in Writing be burnt or £2608 after the Death of the Teſtator, 
D 2.) What not. 
Writing. Dy. 72. in Marg. R. Al. 54. Conf. 4 Leo. 104. 
Tho” he at another Time ſends for B. to write his Will, but does not then give 
So, if a Man writes his Will, but ſays that he will alter it, and dies before 


as to another Part. R. Al. 5 
So an Indenture, Wi 175 be gives Legacies and makes Executors, ſhall be a 
80 Notes in Writing pre pared by A. which 1 ie to be the Effect of his 
Will, wt which he de _ K. Counſel with the Deeds of his Eſtate, as Inſtruc- 
executed. R. Ch, R. 27 
So, if a Will in 7 be gnayyn in Pieces by waged if by t of the 
And alſo, if it cannot be known. to a Stranger . Jury 4 the gnawing 
to be after the Death of the Teſtator. ia 2. 
it is not avoided. R. Al. 
Otherwiſe, if it was de defirojed or loſt before his Death. R. Al. 2. 55. 
But if a Man ſpeaks his Will, and another, without his Direction or Privity, 
reduces it into Voce a, the Lifetime of the Teſtator; this is not a Will in 
Tho the Effect of it be afterwards ſhewn to him, and he does not diſallow it. 
R. Dy. 72. a. in Marg. 
him any Directions; but he writes that which he is informed the Teſtator before 
declared for his Will. T 77 ma 
£ Alteration or any Publication; it ſhall not he his Will; R. Mo. 874, 5 0 
I 
> 


x 
* 
* 


D K 1 1. s K. 
[If a Man writes thus, This is my Will, in Manner following, if I die be- 
fore my Return fro om Feland, that my, Houſe be fold, and 10000. given to A. 
98 


% Se.“ 4 he returns from arid; and r ſeveral Years, the Will is void. 
ay 4a Lanoe, H. 1748. 1 Vezey 189. 1 Will. 243. | SPE 
if a Man makes his Will, and Grabeby. viſes to A. and his Heirs, and 
afterwards upon the Death of 4. ſays to his Heir, that be ſhall have all the Land 
deviſed to A.; without a new Publication it is not a * Denis, becauſe it is not 
in Writing. N. Pl. Com. 345. . no RAI9Q. . 
x Feral other Paper cannot be uſed to explain the Tefator's Intent. 
I 2 2 I. * 6 
the Inſtruction be to give for Life, and the/Deviſe written is in Fee; 
TITS for the Whole. R. er 35. Fenner cont. that it ſhall be od for 
Sad jon Dios; nile 
So, if — TnftruQion was, to deviſe; to A. eiConditida ond the Deviſe be 
- written to A. but before che Condition — the Teſtator dies ; the Deviſe 
ſhall be void. 3 Co. 31. 83 ee Wiss D 
So, by the 85 9 10 . z. 41. No Will of a Seaman contained in the fame 
Inſtrument with a ING e W in be 0 h % 


{ 1 D 2 


e Xt Ni 7%; Wk (68.80 Codicil, What. J or 3016 Nog 4 
* ren. 9 a 1 ivd I] ef 4 VI $\ 
A Codieil is chat lieh contains any Addition to, or Explanation of « a Wall.” 
The Codicil is Part of the Will. Nuss bior bas. A 
Abo] be made Ir or after the m. CANES 1 


F TER Fo St. 32 & 3 3. it Was en ths a will + was 45 in 
Wr ting by. the Teſtator, or by another with his Privity and Direction, 
7ithout an! other Execution. * 42% 

80, if Net or Lnſtructions Vers taken of the Teſtitor for his Win, and it 
was reduced into Form putſuant*to ſuch, Inſtructions i in the Life of the Teftator, 

tho! it was never read or ſhewn't6' him; it was ſufficient. K. Dy. 72. 4. * IV} 

N Bf It . publiſhed, tho' in looſe. Sheets. 1 Sid.-31 5. N 

Notes were written for the Diſpoſition of Part of his Vtate, it was good 

* 1825 7 72. à. in *.. 

But if a Di 2 for Life as written. i in the r ag of the mee but 
not v1 of the Retafhde c. it was void for the Whole. Py.) arg. 

But now, by the $: g Car: 1: 3. All Deviſes'of a by Lids or Tenements 
h Oy. be in By Hae Faethe « by the Party ſo Gerifing, or by ſome other in his Pre- 

ence and by His: expreſs Pixettions; and fflall be atteſted and ſubſcribed in the 

Ae of. the Deviſor by 3 or 4 credible Witneſſfes. 

"TA Will giving Money o li melt) but of Land muſt be executed ee to che 
Statute,.as,well as a Will of Land. 'Brudenel v. Boughton. H. 1. 41. 2 Atkins 268.] 
A Man (a by way of Power,” by any Writing ſigned by him, be enabled to 
charge e not execnted according to the Statute: Semb.) Ibid.) , | 

And 4&: every Wilt not figned and atteſted as the Statute directs, is void. 

So, ou Deviſe 85 Bequeſt, not ſo ſigned and atteſted. 

As, if a Teſtator, after the Execution of his Will, adds a new Clauſe or 
Be veſt, and does not execute his Will de novo. 

Og -if a Man by a Will well executed, deviſes to B. and his Heirs, als then 
he © {1 and the 5 Ard afterwards males a new Publication of his Will, and 
declares that B. Son and Heir of the firſt Deviſee (being of the ſame Name with 
his Father, and having a Legacy by the fame Will) ſhall take the Land which 
his Father would have had; it is not a good deviſe to the Son, for this Declaration 
was not in Writin g. Cont. per 3 F. in C. B. but Judgment Was os in B. R. 

2 Mod. 313. 1 Vent. 341. 2 Jon. 135. Ray. 48. 
So, if a Will be not ſigned by the Deviſor, or by his Direction, it is void. 
So, if it be figned, and afterwards before Witneſſes he Faw it to be his 


Hand, Dus. per _— Pr. Ch, 185. 1 
3 


0 


„„ 
I Tete owns his Signature to the Witneſſes, it is Lafficient, cho they did 
not ee him n it. Stonehouſe v. Evelyn, P. 1724. P. . 252. 
It is not neceſſa 15 Teſtator 014 ſign in the reſence ot t e Witneſſes ; 5 
if Yi eee er hi is ht to N ef at F Times, it is ſafficient. 
bn v. Atkinſon, 7. 1. 2 x 
Graf if the 4 (Fe weed h his Name ak . Top or side of the Paper, it is ſaf- 
ficient ; for the Statute only requires that it be higned, and not that it be ſub- 
ſcribed. Lev. 87. LS 
80, if the Teſtator writes his Will with his own Hand, which begins, I 
A B. Ce. and does not put his Name other wiſe, but it is ſcaled, and well exe- 
cuted in other Reſpects, it is good; for it ſuffices that it was ſigned i in the Text 
of the Will. R. per tot. Car. 3 Lev. 1. Per Teffreys, Skin. 227, 
So, if written with his own Hand, tho' it yr ſubſcribed or ſealed by him. 
Per L. Cowper. Pr. Ch. 185. | 
So, if it be ſealed by the Teſtator, and he does not write his Name at all, it is 


good for the Seal is a Signing. Per 3 J. Levinz. dub. 3 Lev. 1, D. per Holt, 


Sho. 69.. Semb, 1 Sid. 362. [ fcc. Warneford v. Warneford, P. 13 G. Str. 764. 
Contra Per Parker C. B. Clive B. and Smythe B. Smuhb v. Evans, M. 25 G. 2. 
1'Wilfon 313. 

So, if it * ſigned by the Teſtator, and afterwards atteſted by Witneſſes, tho' 
the Teſtator did not 4 it in their Preſence. Adm. per Trevor C. J. at Guildhall, 
8 Ann. in Ejedtment, Peate on the Deniſe 25 Oliver St. John v. Ougly, ¶ Reportea 
Comyn's Rep. 197.) D. per Dolben, Sho: 69. Adm. per C. B. P. 11 Ann. inter 
Ld. 1 Neppier and Sir 7. beophilus Nappier. Seinb. Skin. 227. 


So, if a'Will for Land is not atteſted and ſubſcribed uy three Witneſſes i in the 
Preſence of the Deviſor, it is void. Eg. Ca. 130. 

If a Will is executed before two Witneſſes, and then Teſtator five it is his 
Will, in Preſence of a Third whom he deſires to atteſt it, this is not good, unleſs 
Teſtator had reſealed it. Semb. Gryle v. Gryle, P. 1741. 2 Athyns 176.] * 

[If Teſtator executes in the Preſence of Two, who atteſt, and ſome Vears after 

oes over his Name with a Pen in the Preſence of a Third, who atteſts, the other 
Two not preſent; it is a good Execution. Jenes v. E H. 1742. B. R. 
2 Athyns 176. N.] 

And therefore, if a Deviſe be by a Will ſubſcribed two Witneſſes, and 
afterwards a Codicil is made, which confirms all the Deviſes in the Will, and is 
ſubſcribed by two Witneſſes, one of which was not a Witneſs to the Will, the 
Deviſe is void: for all the three Witneſſes ought to atteſt the Execution of the 
Will by which the Deviſe was made. R. per tot. Cur. in B. R. Hil 1 & 2 M. & 


M. inter Lee and Libb. Sbo. 69, 88. 3 Mol. 262. Carth. 35. 


So, if a Will was executed in the preſen e of three Witneſſes, one of which 
was a Deviſee, and therefore it was afterwards executed de novo in the Preſence of 
two others; the Deviſe is void, if the firſt Execution was not ſufficient. Per 
Powel inter ex dimiſ}. Went. Dilte and R. Carth. 514. Vide infra. 

So, if a Will be executed without Witneſſes, and afterwards a Codicil is exe- 
cuted in Preſence” of three Witneſſes, the Will without Witneſſes ſhall not be 
good. R. 2 Ver. 598. 

So, if a Will be executed and atteſted by three Witneſſes, and afterwards 
revoked by a Feoffment, and after that the Teſtator republiſhes his Will in the 
Preſence of one or two Witneſſes, it is not good. 2. Skin. 22 | f 

So, if a Will be ſubſcribed by three Witneſſes together in a Room where the : 
Teſtator cannot ſee them, it is void; for it ought to be atteſted in the Preſence 
of the Teſtator. R. P. 2 W & M. inter Ed eſton and Speak. Sho. 89. Carth. 80. 

But if the Witneſſes ſubſcribe within the Teſtator's View, it is ſufficient, tho' 


it be not in the ſame Room. R. Cartb. 81. 


Or, where the Teſtator may ſee, tho' he does not. R. Sal. 688. | 

[Tho' the Atteſtation expreſſes only, that the Will was executed in the Pre- 
**. of the Witneſſes, without ſaying that they ſigned in the Preſence of Deviſor, 
yet it _ be a good Execution. Croft v. Paulett. P. 12 G. 2. Str. 1109.] 


Or, if the Will was executed before the Statute, tho' the Teſtator died After, 
Dub. Pr. Ch. 77. 


TW 0 


So, 


. , - 


So, if a Will be 8 of which one is a Deviſee, it 
1422 ny nt ma ann oh; ork wet Rants 
R. 10 V. 3. int Fenningt an 1 R o, 

7 5 T. 10 Ann. r ee e eee 4 
wi ſubſcribing Witneſs, who has a Le 


to himſelf, another to his Wife, 
N of Lands to his Wife, is ndt «. good-Whoels.!, . 
G. 2. Str. 1239. 
itneſs is alledged 50 have been a Creditor for a Blll of ho and Diſ- 
E burkimenta, and it ap on Reference, that he is not ſo at the Time of a ſecond = 
Examination, and it does not poſitively appear he was fo at the Time of Atteſta- | 
tion, the a not make a minute Inquiry into it. Price v. Laa 7. 1750, 
J J 1751. 2 FVezey 374. 
| of lies: his Will atteſted by rec difintereſted Perſons, and 
D: Legacies ; by a ſubſequent Will he gives them the ſame Legacies, and they 
are the ſubſcribing Witneſſes ; they releaſe two Days after his Beach, they are 


Witneſſes. Earl of Aileſtury's caſe, M. 1748. ae by Ls, W in 


Wyndham v. Cbetuynd, M. 31 C. 2. 15 M. 44.1 
[A Charge on Land to pay Debts 4 not in te ſubleribing Witneſſes 


who are Creditors, even though they want and claim the Benefit of it. man 


v. u e M. 31 G. 2. 1 . M. $14] J 
An Gbjection to a Witneſs, of Benefit ar the Tineof ge 2 be nien 
hus . of * 


off by his being diſintereſted at or after the Death. 
from a beg, is taken off by a Releaſe. id.] 
[A Deviſee under a void Deviſe being a ſubſcribing Witneſs, may, by his Sub= | 
_ ſcription, authenticate the Reſt of the Will ; for ſuch Will is only void quoad the | 
Deviſe to the Witneſs. 1 | 6 | 
[By St. 25 G. a. c. 6. 4 Bviſee of à beneficial Deviſc (except Chatges: on 8 
Lahdd for Pay ment of Debts) atteſting the Will ; ſuch Devife — ſhall be void, y 
and ſuch Perſon a good Witneſs.] - 
[If a Will charges Lands with Payment of Debts, Creditor, whoſe Debt is ſo 
charged is a od Witneſs.] 
- [Legatee who has been paid, has accepted, releaſed, or refaſed upon Tender, is 
Witneſs if he refuſes, he is barred; if he accepts, he ſhall retain, 
| * the Will is void.) 

Legatee atteſting Will before 1752, and dyi ying before he received, releaſed, or 
refuſed, ſhall. be deemed legal Witneſs ; but his Credit ſhall be left to the Court.] 

ö [Deviſee, whoſe Deviſe is made void, or who refuſes, &c. and is ; 
l take no Benefit, on any Pretence.] 

[This Act extends not to Heirs: at Law, or Deviſees e former Will, in 
Poſſeſſion ſor two Years before May 1751, or to Will conteſted at law by them 
before that Time; but a Poſſeſſion conſiſtent with a Will, or where the e 
deſcended till an executory Deviſe, is not ſuch Poſſeſſion. 1 

I [This Act extends to America.] 
Burt if one denies his Hand, or is not a credible Perſon, if it be found by other 
Evidence to be well executed, it will be good. R. Skin. 79. 413. 

[One who has been convicted of petit Larceny, and whipt for it, is not a 
competent Witneſs within 29 C. 2. It is the Crime not the Puniſhment, that 
creates the Infamy, and takes away the Competency. Pendoct v. Mactender, H. 
28G. 2. 2 Wilf: 18. Barnes 467 | 

So, if it be ſubſcribed by three Witneſſes, who ſeverally ſubſcribe in the 
Preſence of the Teſtator, but not together, it will 'be good. R. 2 Ca. C5. 109. 
Cont. per Holt; but Dolben. acc. Vide ( arth. 37. R. acc. Eg. Ca. 263, 

Or, if one Witneſs ſubſcribes in one Sheet of Paper in which the Will is 
written, and the others to another Sheet. Per Dolben, Carth. 3 | 

So, if it be publiſhed before three Witneſſes at ſeyeral Times, who all atteſt i in 
his Preſence. R. Pr. Ch. 185. 

Pay all the Witneſſes ſub cribe to a Paper i in which the Will is incloſed. D. 
Cartb. 27. 
[If a Will is on two Sheets of Paper, and Teſtator ſhews the laſt to the Wit- 
bh neſſes, but they do not ſee the firſt ; if the firſt was in the Room, it is a good 
- a 5 


gives B. C. and 


* 


D E V1 | 2 - 0 
Execution i it was not in de Rae. it is_not good. Bond, v. Seel . 


6 G. 3. .3 B. M. 1273. 


So a Deviſe of Copyhold without t three Witneſſes will be good : for it paſſes | 
by the Surrender. ann * 1 


If Land is I roper Deviſe, * 8 
— ed bs aqua e nn v. e 
1 3 ' 


(E. 2 ) Publication "yp a Will. 


If A Man dale adalelivers his Willin the Preſence of Witneſſes; laurie 7, 
to a Publication, tho the Witneſſes know not any Thing in it. Whatſhall be: 
So, before the St. 29 G. 2. if he had wrote with his own Hand, /ealed, 404 
delivered, and publiſhed as la Will in the Be tho no Witneſs ſubſcribed it. 
{Vide Peate and Ougly, Gomyns's Rep. 1 
So, now, if it be written, ten, Pubhibed as lef Will, &c. and the Witneſſes ſub- 
ſcribe it in his Preſence, tho' he did not ſay to them that it was his Will, and 
they ſaw nothing of it. Adm. per Trevor Ch. Jar Guildhall in Ejectment. Peate 


d Ougly ex dimiſſ. Ol. St. Jobn. . 197. 
* 45 Man executes and delivers his will de novo, this amounts to a 


Republication, 


V. he dives & it & news, and fay that it ſhall be his Will 1 Ra 618. 
I. 12. Off. Exr. 3 

So, if upon his” Bed in extremis a Man, * ſeveral Wills, be defired to 
deliver to another that which he will have to ſtand, and both are put into his 
Hand, and he delivers the former ; this will be a new Publication of it. Of. 
Ex. 36. 

"So, if a Man ale a: Profment to che Uſe of his Will; cho this be a Re- 
vocation 2 the Will, yet it amounts to a new Publication of it. R. 1 Rel, 
61 1. 42 5 

0 "IK a Man adds Executors, and incerlines a Legacy with his own Hand ; 
this amounts to 6 new Publicain: Dub. l J. 50. Dub. Mo. 449. D. 
OF. EV. 35. 

oh if a Alan makes a Codicil and annexes it to his Will; this amounts to a. 
der, Publication. R. 1 Rol. 618. J. 25, Mo. 404. Cro. El. 493. Off: Ex. 35. 

If he ſays, that bit Mill lies in a Box in bis Study. 2 Ver. 209. 

But it does not amount to a new Publication, if the Codicil is not annexed to 


the Will, tho' both lie upon a Table when the. Codicil i is executed, and they. are 
Lad up together. Eg. Ca. 116. 


If a Man makes a Will when he has not a Capacity to make it, 8 5 
the Incapacity is removed, yet the Will is not good without a new Publication; pubticari 


as, ian an Infant makes a Will, he ought to make a new Publication after his full neceſſary, 8 


Age. R. 1 Sid. 162. Vide Poſt, (H. 2.—M.) 
If a Man made his Will before the St. 27 H. 8. 10. of Uſer, he ought to have 
made a new Publication after St. 32 H. 8. 1. Dy. 143. 1 Rol. 617. J. 35. 

If a Man after his Will makes an Alienation, or does any other Act, which 


* amounts to a Oy the Land deviſed does not paſs without a new Publica- 
tion. 1 Kol. 617. J. 


So, if a Man devi all his Lands in B. Land afterwards purchaſed does not 


A paſs without a new Publication. R. P/. Com. 344. 4 


So, if a Deviſe be to B. and his Heirs, and B. dies i in the Life of the Teſta- 
tor; his Heir cannot take without a new Publication 


Or, to B. and the Heirs of his Body. Vide Poſt, (K. ) 
But if he deviſes to his eldeſt Son and the Heirs of his Body, and afterwards to 
his ad and zd Son, &c. and the Eldeſt dies in the Life of his Father, having 


Iſſue; the Iflue takes without a new Publication. Per. Popb. Cro. El. 424. 
Adm. 4 Mod. 283. 


If a; Man deviſes all his Lands in 4. and afterwards purchaſes other Lands 


there; ; if he makes a new Publication of his Will, 10 uſes Words which ſhew When i hl 


4 his 


44 
- 


— . r ne 
Os — _ — — - _ —_ —_— — — 
2 oy — — 


hid Intent that the Lands purchaſed ſhall | 


Confirmation. Semb. And thetefore every 


Du Be Vi Ty 8 E. 


& by it, it is 5 ſufficientivpaſs” 
by 5 for the Words in the Wil were apt for ee R. Cro, El. 493- 
Jn FP. Pl: Cam. in ao ent 21503424 
* he ſays Nothing at the Time of the new Publication, but —_ upon. 
ee apr hEintends the Land newly purchaſed for his Executor, 


(who was the Deviſee of all his Lands in A. it is ſufficient; R. Cro. rr 


3 1 Rol. 618. J. 20. Dy. 143. in Mar | 
after the new Purchaſe he awe] executes his will, without more. 


Di 1 Rol. 618. J. 12. 


Or, executes. and annexes t to his Will a Codicil as to Goods ; for this hve 


his Intent, that his Will at that Time thall ſtand. Per Fenner, Feen 


J. dub. Gro. El 493. R. cont. 2 Ver. 62 5. 722. Vide Pe, (E. 5) 
JA. Codicil indorſed and duly atteſted, making additional Charge, and con- 

firming the Will, is a Republication. Potter v. Potter, P. 17550. 1 Vezey. 437. 
So, though it is on a 8 Paper and re- ele and con- 

firming the Reſt. «Ibid: | TY Me ive Bina Ran 39. $50.44 non or 

- FIf a Codicil relates to Eſtate only, it is vt a Kepiiblicationof the 
Will, ſo as to paſs Lands purchaſed after it. "Semb. oh v Ld. * „2. 
758. 1 Vezey 485.) | * eat 

Unleſs it contains a general Chuſe of Qurifirinekion of the Will, 2 Bi! | 

[Deſiring a Codicil to be taken as Part of a Will, differs not from an actual 
Codicil will do, for it is a hv woe 
Part of a Will, whether faid ſo or not. Semb. Ibid.) 

[I After a Will of Lands, there ate Articles for a Purchaſe at W Time, 
and before that Time a Codicil is made nn to real Tomas that Lands 3 
chaſed paſs by the Will. Semb. Ni. | 

[If a Man writes his Will of Real and. Perſonal, on a Sheet of Papt and 


4i 


| ſigns it, without Witneſſes; and two Years! after writes a Codicil on the ns 
Paper 


relating only to Perſonal, but declaring it is not to diſannul — the 
Gon Part, and ſubſcribes it in Preſence of three Witneſſes, and taking the 
Paper in chis Hand, declares it to be his Will before them, and defires ms to 
atteſt, which they do; the Whole is a good Will within the Statute. 3 
v. Grifin, P. 31 G. 1 B. M. 549.] 

So, if be dei to Robert his Son Lands in A. who dies, having a Son and 
Heir named Robert, and the Teſtator by Paro makes a Republication, and 
My Grandſon Robert ſhall bave the Land in A; It is ſufficient to paſs thoſe Lands 
to the Grandſon Nobert; for a Deviſe to a Son is ſufficient to give to a Grandſon, 
if there be not a Son of the Name. R. per 3 F. Scroggs cont. and that Fudgment 
was reverſed per Scroggs and others, as it ſeems, 2 Lev. 43. { Vide 1 Vent. 341 


| Ray. 408. 2 Jon. 135. Pol. 546.) 


But a new publication for another Purpoſe is not allein as, r a Teſtitor, 
after a ne Purchaſe, annexes a Codicil for Legacies this is not Ner- to paſs | 
the Land, without Words for ſuch Purpoſe. | 

Or, if he inſerts a Legacy and — with his own Hand, Dub. I Rel. 
G17. J 50. Per Poph.: 1 Rol. 618. J. 10. 

If he annexes a Codicil concerning perſonal Eſtate, it ſhall not be a Rebellen, 
tion as to Lands deviſed by his Will. R. 2 Ker: 722. Vide Ante, (E. 4.) 

- Or, if it be not annexed to the Will, tho' depoſited with it in the ſame Place. 


Ke. Pr. Ch. 441, 452. 2 Ver. 722. Eg. Ca. 116. 


So a new Publication, with Words declaring his Intent, is not ſufficient, if the 


Words in the Will are not apt for it: as, if a Man deviſes to A. and the Heirs 


of his Body, and A. dies, and afterwards the Teſtator ſays, that the Son of A. 


| ſhall have it; the Son ſhall not take: for he is named only by way of Limita- 


tion, and a new Publication is, as it were, a new Deviſe. Dub. Cro. El. 423. 
R. 1 Vent. 341. Ray. 408. 2 Jon. 135. 1 Med. 267. 2 Med. 31 3: Pol. 546. 
R. Pl. Com. 345 6. h 1 


A 


(F) Revocation, 


1 * . as 
D * 8 . = 9 

” T_T 8 Eads 7, Þ "a2 7 * ; 
4 $3593 15% 2 1405 23 FU „ 57 Nn d (4201 = 18 i „ 5. . 


«4 1 "2 ws 04 di; 4 
e (.) "Revocation... 


- CXXF[14 6 bas les nk (148%! 1 1 pin: bas b. „ sn: W 
| VETS ne gr What hall be. 15 N by | i 
Teſtament is ambulatory: and revoceble till che Death of the easter. >. 
L. 112. 6. 5 ind 4 | | 
Ide Execution of. alen Will i a Reyocation: of the belt; wry citcelling 8 
the ſdeond afterwards, does not ſet n Ee. Haller, P. 75 
3 Athyns 798.) FLEE ny BL 


S8, if a Froffment or Recovery be to; che t to perform. his Will; the or, 
Uſes are revocable during bis Life. R. Dy. 34. &. | Per 2 J. Mont. cont. Hob. 
349. tho' the Uſes are declared by a Deed. . 
And therefore, if a Teſtator, after his Will executed; abs a Feoffment to 3 
the Uſe of another; this will be a Revoc ation. D 
Tho' he afterwards. repurchaſes inn Land. 1 Nl. 616. firs: Cont. fer 
Welſh. Dy. 143. 6:in Marg. oviled 26: S 
Tho' the Feoffment be to the Uſe of himſelf in Fee. 1 Rel. 618, . 50. „„ 
Or, to the Uſe of himſelf for Life, and afterwards to his Wife for N and 
| afterwards to his right Heirs. 1 Rol. 616. J. c, 50. | 
So, if the Feoffment be to the Uſe of his Will. 1 Nel. 614. J. 3a. 
00. if he had made it before his Will before the Sr. 27 H. 8. and chen the 
Statute executes the Poſſeſſion to the Ute ; this — e a „ Cont. 
1 Rol. 616. J. 10. Acc. 1 Rol. 616. J. 20. 
80, if Tenant in Tail deviſes, and afterwards ſuffere a Raser to che Uſe of 
himſelf; it is a Revocation. R. 3 Lev. ror Mar wood v. Terwery H. 17 32. 3 
Po Wen 2 227 1 20 2154 f 
ff al Nest! in a common Recovery, dbes not plead won ee he gains 4 
ne Kſtate though the Linkitations are to the old Uſes, and it is a Revocation | 
pf his Will. Bennet v. Vade, J. 1742. 2 Athyns 324.) ' 
| by Articles to matriage between A. ind Bp. on A.'s undertaking to 
do Acts for B.'s Benefit, ſhe covenants to ſuffer Recovery of her Lands to him and 
his Heirs ; A. makes his Will, and deviſes the Lands to C. but not having 
performed the Acts he had undertaken, comes to new Agreement, that he ſhall 
not take in/tanter in Fee, but ſubject to Ap intment of A. and B, and in Default 
to C. and his Heirs; R to Uſes, A. dies, leaving his Wife 
without Appointment or revoking his Will; the . er and Declaration of 
the Uſes is a Revocation. e v. Freeman, M. 1751. 3 Atkyns 741 
i Wilſ. 308.]] \ d 
[Tenant for Life with Remainder to Truſtees to ardferve, Se. Remainder to 
himſelf in Fee, makes his Will, and then ſuffers Recovery to the Uſe of himſelf 
in Fee, it is a Revocation. Darley. v. Darley, 7. 7 G. 3. In C. B. on aCaſe from 
Chancery, 3 Wilſ. 6.] 
80, if the Deviſor, after his Will, makes any Conveyance of the Land, it 
will be a Revocation. 2 Ca. Ch. 116. 
[If A. deviſes all his real Eſtate to B. and afterwards (though the ſame Day) 
by Indenture grants to Truſtees an Advowſon in Truſt, . on the firſt Avoidance to 
ce the Son of C.; but if then, or on any future Vacancy, he have no Son 
ing, or ſuch Son Beglecl to accept, then the Truſtees to ſtand ſeized in Truſt 
for A. and his Heirs, and on Requeſt ſhall convey to them, and in the ſame Caſe, 
ſhall preſent ſuch Clerk as A. or his Heirs ſhall nominate, and in Default, 
whom they think meet; and a Son of C. is preſented; the Will is revoked by 
this Deed, and the Advowſon goes to the Heir of A. Sparrow v. Hd 
P. 1754. 3 Athyns 79. ] 
So if a Man covenants to levy a Fine, 5 afterwards. levies the Fine; tho' he 
makes his Will between the Time of the Covenant and the Fine levied, it will PR 
be a Revocation. 1 Rol. 514. J. 40. 
So, if he covenants to make a Feoffment, and makes a Feoffment with Livery, 
but by ſome Defect in the Livery the Feoffment is age yet it will be a Reve- 
cation. R. 1 Rol. 5 J. 25. 
Vo, III. D | ; 90, 


* 


n 
18 So, if he deviſes a Reverſion, and bs; grants the Reverſion by Deed, 
18. Grant is void for Want of Attorament . yet it will be a Revocation, for 
e he has fully ſhewn his Intent. ic rehoke. "Por 2 Fr Nel. 615, 1. 30. 
So, if he deviſes Land, and afterwards ſells by Bargain and Sale, and acknow- 
(edges it in order to be incalled, but it is” neveriinralled. Per 2 J. 1 Rol. 615, 


9 : 
N 
1 | 


288 


3 


40. 
So, f Bas Obegter le Pebfinene for te Whole; and Livety N 
: Part; it will be a Revocation for the Whole. R. Me. 429. 
Rt ee Take 27 80, if -herdeviſes, atid ufterwards, th Confideration of div intended Martiage, 
makes. a Sctthement by Leaſe/ and Releaſe; it will be a. Revocufion / tho; he 

Marria does not take Effet. R. Ca. Parl. 157. L. Lo 

So, if 4 Manadeviſes Band, and afterwards deviſes the dame Land to Abchar; . 
this the 2d Deviſe is void for the e r the Nees | N. Rot. "OW 
J. 45. 50 5 8 13S? ab ora watt Fe 261 "of! , | 
©? Or, deviſcs to another! by Por. Per Pophin . (6833 log. Videinſra. cs i. 


_ — ——— —“ 4 i Oo — 
* 


—_ *-. So, if he deviſes to A. in Fee, and aſterwards leaſes to A. for Vears; to dom 
| | mence after his Death; forit ig inconſiſtent. KN. 2 Cre. 49. An ait ad! 
[ Tho' the Leaſe. be delivered to a Stranger, without che rare of A. R. 
| | a i : RY Cra. 49. 4110 1 221 4 22 ir 10. 3 50. ene 

buso, I he deviſes a Leaſe per auter vie, and afterwards renews the Leaſe. Dub. 
F | 2 Ver. 209. A hs + BR gig cid or 5 


[If one ſeiſed of à Leaſe for Lives; — it; «nd then Carcendirs it, 4 
takes a new Leaſe to him and his Heirs for three Lives, it is a — of the 
Will. Mar uod v. Turner. H. 1712. 3 P. M. 161,] ed c ea 219450 

[But not in the Caſe of a Leaſe for Years... Bid.) \ oY 
:- (if a Man deviſes a College-leaſe, and/afterwards Raben dete it; and renews, ic 
$ a Revocation- 1Abney v. Miller, J. 1743. 2 Athynrixgan}” | 50 

[If A. ſeiſed of Lands, and poſſeſſed of a Leaſe of T'ythes, deviſes: all' ho 
Land and Tythes, and afterwards ſurrenders Leaſe; and takes a new one; the 
Tythes do not paſs without? Republication of * er Tc 


i F L 17. 3 Fey 18] OS RIES x ent * ty 
| Sd if a Man deviſes, but is afterwards dificiſed; . beter 
3 5 Dis Death; it will be a Revocation. 1 Na. 616. J. 25 5 | 


2.80, if a Man deviſes Land to one, and by the ſame Will ed gives an 
| Eſtate, 8 with the fuſt, to another; pes ary be a Revocation... Co. 
— | Li 112. « * 
| 80, if ende ebe «Will, * ae marries with the De, ite, and 
1H dies" it will bela Revocation. -R. 4 C0679 1 

1 So, if a Man by Parol ſays, I revote my Will, and defires the Witnefles: pidſent: 
to witneſs it, and adds, that he will alter it when be comes. to D. It will be a 
Revocation, tho! he dies before he comes to D. R. Dy. 3to. b. 1 Rel. 614. J. 30. 
Per Rol. Sti. 343. 418. Vide" Poft, (F. 2.) 

380, if the Teſtator, ſays, animo tęſtandi, AI. (who Was his Heir at Law) ſhall 
| | ' be e my Heir. Per Cur. 1 Sid. 73- 

1 \ S0, if he ſays, I do revore, ad deſires, thoſe prefent to witneſs it, without 
| 5 more. 2 Cro. 497. 

Or, my Will ſhall not ſtand e for tho the Words are in the future Tenſe, they 

ſhew a preſent Reſolution. R. Cro. El. 306. Ow. 76. 

So, if a Man makes a Will, and deviſes his perſonal Eſtate to 4. and after- 
| wards marries, and has ſeveral Children, and dies a long Time after the Will 
\ 8 made; It ſhall be preſumed a Revocation by the Alteration of his Circumſtances. 

N 0 Sal. 

| = If ke deviſes his Real vr Perſonal Eſtate to his Brothex,) and makes him- 
lf | Eivecter' and afterwards marries, | and. by a Codicil makes his Wife Executrix; 
ſhe ſhall have the perſonal Eſtate, for it was intended for the Brother only as he 
| | was Executor. I Ver. 23. 

| | | If he deviſes his Lands to charitable Uſes, and afterwards deviſes the ſame 
| . Eſtate to others to ſuch Uſes as he ſhall afterwards declare, and dies before any 
1 Declaration of the Uſes; the ſubſequent Will ſhall be a doe. tho no 


428 N paſſes thereby, the Uſes not being declared. Af. Co. 8. y _ 


it s F. 


ir Min by Will gives all his Neal and Perſonal Eſtate to his Brother, and 
makes him Executor, aud afterwards by Deed-poll grants to his Wife all his 
gubſtance that he has or hereafter may Have, it is a Revocation of the Will, 
though it cannot take Effect as.a Grant to the Wife; but the perſonal, Eſtate 
muſt be diſtributed. Beard.” Bard, P. 1744. 3 Fee A 

So, if he deviſes a real Eſtate to à Stranger, and wards marries and has 


FCC ĩ a? to the Real a5 well as the Perſonal Edare. ;B.. 


Egq: Ca. Ar. 413: | on eres 3 * al erte 9 9. Das. ON £! 
But if the Deviſe was to a Stranger, whom he afterwards marries, and the 
Diſpoſition appears reaſonable, CBHancery will eſtabliſh it. R. Tr. 1702. Eg. Ca. 
. (A Revocation 'of Money charged on land muſt be in the fire Manner as 
2 Revocation of a: Deviſe of Land. Brudenel v. Boughton, H. 1741. 2 At- 
kyns 268.] . i | 4" 


deviſed, ſuch are out'of” the Statute.” BI. aprons 
Or if he makes a Feoffment to himſelf and his Heirs. 78id.] 
Or charges his Land with a Debt, and afterwards pays it. bid. | 
Or charges his land with a Portion for his Daughter, and gives her the ſame 
id hs OE 00 
voked, the Legacy Is gone. BI! ru 
e 


- 


| 1 4+: 14 ? | I * (F. 2.) What not. 
But if a Teſtator makes an Eſtate by | 
fo far as that Eſtate is inconſiſtent with the Deviſe: As if, after a Deviſe in Fee, 
he leaſes the fame Land for Years ; it is a Revocation only during the Term. 

er,, ak : 5 | 
r Life, it is 4 Reyocation' only for the Life of the Leſſee, 


Act executed, it is a Revocation only 


So, if he leaſes fo 
1 Rol. 616. J. 40. 


Revocation only for the Years. 2 Cro. 49. R. Cro. Car. 23. f 

So, if he leaſes to the Deviſee himſelf, to commence immediately, or at a 
future Day in the Life of the Teſtator, for 10 or 12 Years. 2 Cro. 49. Villiers 
v. Villiert, M. 1740. 2 hn. | 

So, if a Termor of a Term for 40 Years deviſes it, and afterwards leaſes for 
20 Years ; it is a Revocation only for 20 Years. 1 Rol. 616. J. 45. a 

So, if a Termor deviſes his Term, and afterwards mortgages and redeems it, 
the Deviſee ſhall have it. Dy. 143. 6. in Marg. | 
So, if a Man deviſes, and Lak mortgages the ſame Land, the Deviſee 


ſhall have it ſubje& to the Mortgage. Per Moreton, Ca. Ch. 193. 1 Sal. 158. 


1 Ver. 97. Cont. 1 Cb. R. 153, 4. 


Tho the Mortgage be in Fee; for it is but a Security. Ca. Parl. 155, 156. 
R. 1 Fer. 329, 342. a | PTY 


So if a Man makes a Feoffment, and when he ſeals the Deed aſks, if it will not 


prejudice bis Deviſe of the ſame Land? for then he will not ſeal it, and Livery is 


made by Attorney in Part; it will be no Revocation of the Part whereof Livery 
is not made. R. Ow. 76. Goldſb. 32. | | 
If he deviſes a Leaſe for three Lives, and afterwards makes a Leaſe for three 


other Lives; it will be a Revocation only for the Leaſe; for the Lives in the 


Leaſe may determine before thoſe in the Will. R. 2 Ver. 496. 

[If a Prebendary demiſes an Eſtate belonging to it to a Child, who executes 
Declaration of Truſt to the Father for Life, and then ſuch Perſon as he by Deed 
or Will ſhall appoint ; and ſuch Leaſe is ſurrendered and renewed with like De- 
claration of Truſt yearly, and he makes his Will, and after ſome Legacies 
makes his eldeſt Son reſiduary Legatee, with a Clauſe declaring he ſhall have the 
Diſpoſal of the Leaſe, and afterwards the Leaſe is ſurrendered and renewed, with 


Declarations 


There are virtual as well asexprels Revocations, as by extinguiſhing or de- 
ſtroying the Thing, deviſed ; as if the Teltator fells or conveys away the Lands 


Uf a perſonal Legacy is charged on the Real Eſtate, and the Will is re- 


So, if he leaſes to a Stranger for Vears to commence after his Death; it is a 


1 I 


12 


Teaſe; this Is rio Revocation, for it is not a 


* iV v1 s *. 


Ter of Truſt as before 4. the Will paſſes t 
2 2 a Church 


and of the ſubſeg goons, alſo, Carte v. Reg 3434 
Leer, but only an Exinge- 


and at his. Leaſe 
N 7 Eſtate” 3 2% 8 85 N 


Pk 7255 v. Lydiard,. M1 1744+ 3 Atkyns 1 
if a evi OL x deviſes an to one, and JE deviſes by the game 
Will to anather, it is no Revocation if they are conſiſtent : As, if he deviſes 


Lapd to A. Ws So eee of it to. B. Pl. Cam., 527, a. 541. . 


he deviſes Ter d. AL 
We R PI Gow. 6 Fa eee. his Mother during his 
be deyifes all 19 Ln to A. and afterwards Land in D. wo another; 4. 


rats ay ; except the Land in D., R. NI. 210. 2 Gro: 49 Arete 276. 


210. a. in Marg. Vide Poſt, (N. 8.) ] 

of 2s: 42 8 Bis Wieics. — if he dies without 1 10 B. * 15 Heics 3 
A. ſhall have an Eftate-Tail, in Fee to B. R. Tel. zac. 2 Cro. 290. 
So, if phe lee, fipds, 2 made his Will, and afterwards made another 


88 if ge 4. and afterwards all to B. they ſhall be Joint-tenants. 
| Ir 


Will, but the Jurors do not Know the Contents; it is no Revocation, for they 
may be conliſtent.© R. ; Mad e Sho. 37. Cc. R. . Sa. Ca. Pari. 146. 


R, 2 2 Aar Verdict, hat J. i 16 1748, by Will duly atteſted, Ge. Jevited 


Pr 10 his Real and Perſonal to B. her Heits, Erecusse Ce. for ever, directs 
*© her to pay ſeveral Legacies and makes her Executrix, that in 1756, A. made 


„ another Will duly atteſted, &c. that the Diſpoſition made by A. in the Will 


2 a 56, was ag from the Diſpoſition theteof in the Will of 1748, but 
10 t Particulars it unknown ts. Juror, but: t they. do not find that A. 
1 ppl 6 "of 174 nar that B. deſtroyed the Tr 
5 together ignorant; it was determined to be a N 3 7. 
tontra Blackſtone, Goodright v. Harwood. H. 146. 3-3 Will. 497.]: -.: 
. Sg, if a M. —— 4 Will, and N Wit is not a Revocation, if the 
_ hs Huſband. PI. Com. 343. 
_ FAlteratiops in Families (as the zh of a Child) do not reviche.; 2 Will of 
Labas y the = a of England. . Driver, on 2 Sc. v. Standring, P. 


"th WT yet Relden Marriage 75 to be a Revocation, cho Marriage and 
10 is, either r Perſonal or Land. D. Per La. Mansfield, Wellington V. el. 
: Gi H. 8 G. 3. 4 B. M. 2165.1 
"If Tenant in Common makes a Will, by which he deviſes bis Part, and 
be. makes Partition x, this will not be a Reyocation. R. Ray. 240. 
1 Si 0. 


12 Ar ut Partition, by Deed and Fir ine. PerB. R. and King C: Luther 
v. , P | 


3 P. V. is.] 
80, if a Teer es Part or a Deviſe, it is no Revocation as to the Refidue. 


1 Rel. 617. 
If he NY for 49 Years, and red leaſes for 20, it ſhall be a Revocation 


only for 20 Years. Vide ſupra. 
he deviſes in Fee, afterwards makes a : Mortgage, the Deviſce has the 


| Equity of Redemption, 


diſallows a Condition annexed to the Deviſe, it is no Revocation of the 
Deviſe. 1 Rol. 617. /. 15. 
If he deviſes Land for Payment of Debts, and 9 pay 200“. per ann. to 
his Wife, and afterwards ſells Part for Payment of Debts; the Wife in Equity 


ſhall have 200/. per Ann. out of the Surplus. 2 Yer. 241. 


If he deviſes Land to Truſtees, to be ſettled upon a Daughter, if ſhe marries 
= Conſent, ſhe marries. with Conſent in the Life of her Father, who ſettles 
Part ypon. her and. her Huſband ; it. ſhall, be no Revocation of the Deviſe as to 


- the Re due. R. 2 Ver. 721. 


If he deviſes to A. B. C. and D. as Truſtees, upon Truſt, Ce. and afterwards 
rev robes that FIT of bs. Will by which A. and B. are named Truſtees, and 
2 | appoints 


„ I $4. mt 13: 
— that B. 4 f W more; this dexokes nothing 
but the two Truſtees, . etnftitutebs two others in their Stead. N. Eg. 
Ca. 68, 77 * $04 SLUT v6 514% 607 . it 03 2B 40005. 4 OR, F Mt 7 2549; r 7 41-4 2d Part of ; 
[If A. by his Will deviſes Lands to Truſtees for a Charity, and by Codicil deviſes 7 Md. Ca. 


the: ſame Lands and ſome others-to the ſame Truſtees, and two others, upon the 
ſame Truſts ;-and makes Alterations of ſome other Parts of his Will; b +1 cbns. 


- firms. all other Parts; this is not à Revocation of the Truſt for * Werne 


Willet v. Sandford, M. 1548. 1 Verey 178, 186. j 5 : 
If à Stranger cancels or tears a Will after the Death of the rate, it hall 
not be there by deſtrbyed, if the Pieces can be collected. 2 Ver. 44114. c 
If a Teſtator ſays, / be will revoke; this does not amount to a Revocation, 
R. 2 Co. 497. Cro. El. 300. 1 Rol. 615. A' 5. Ne. Bog! #- 0 

So, if he ws not revoke of himſelf, but in V to Queſtions. 2 Ft 497- 


Cro. Car. 52. aan fr 


So, if upon a ien enkerber be will ake 0 watt he lays, that he will not 
make an. 7 * Galdſb. 33. LO? 197 + 

80 Words, not ſpoken animo tetanth, Foe not ameunt to a n as, 4 | 
ſhall be my Heir tho he be his Heir at Law. 1 Sid. 73. 

Or, if A. be not his Heir at n tho ſpoken: "ow ford; for chey denote 
his Intention only. 1 Sid. 73. ' 
So accidental;Words do not unt e ins as, A. (Shoes Deiſee, 


and did not viſit the Teſtator) i have e, f _ Lands and wn without 
fpcaking of his Will. R. 2 Gro. 115. 

78054 A. before his Death being aſked, 5 he will give. Liegacies to his Bro- 
thers, ſays, animo teftandi, Iwill give them nothing; z this does not A a former 
Will which gave Legacies to them. R. Cro. Car. 5 . 

80, if hebe not Campos mentis at the Time, the Revocation is \not good, 


n Os: 497. 


2. And nowobythe Sr. 29 Caron, Fa No Deviſe of Lands, Sc. nor r Clauſe 
thereof, ſhall be revocable, but by Will or. Codicil in Writing, or other Writ- 
ing declaringithe ſame ot hy burning, >cancelling,; tearing, or obliterating the 
ſame by the Teſtator, or in his Preſende, and by his Direction: But all Deviſes 
af f Lands, weren remain in Force till the ſame be burnt, eancelled, torn, or 
obliterated b ons the Teſtator, or his Directions, or altered by ſome other Will or 
Codicil in Writing, or other Writing of the Deviſor. Aged in the Preſence o 
thrte or four Mitneſſes, declarin g*the ſame... | 

By the ſam Statute,” No Will in Writing of perſonal Eſtate mall be altered b 
any Wyrds, ar Willby Word of Mouth only, unleſs put in Writing in the 707 
tator's Life, andi afterwards tead to end een by New, and een ſo to be by 
-Uiree Witneſſes. Vide, Ante, (C.) by 
If a Will be atteſted by three Witacſles, bag. nat in the 4 af the Davide. | 
hereby it id a void Will; it 'hall not be a Revocation of a former Will, within 
the Words, (or other Writing figned in the Preſence of three Witne; es, Sc} RP. 
2 M. Eddiien and: Speak, Sbo. Age: 3 Med. 259. Carth. to. i Gave. per 2 J. 


Lut. acc. 3 Mod. 218. * [£201 -M „(V. B. The 
Tho' there be Words in it which mals all fadkbe Wills. R. i Edle eſton TS | 
Pr 8 it 1s reported caat. H. 259% . Sho. s. acc. R. Eg. Ca. 130. was poblifhed 

So, i another Will be prepared, and the Dey ht ſigned by the Teſtator, and Dy 4 


directed to be Aocken, wha then caticels all the Sheer: of the former Will, ex- ſence of the 
cept” one, (Which was left upon Information, that the other Will was not ſuf- 2 
ficient for the Land until bal Fw; ) and he dies before the Execution of the bim in their 


latter Will, the former ſha not be revoked. R. ter LA. Chas. 27 Jan. 6 An. Preſence.) 


| inter Hide ald "Hide, Eg. Ca. Abr. 409. Pr. Cb. 460. 


LA. makes Will in 1557, a ſecond in 1763, both giving the ſame Lands to 


B. he cancels the ſecond but not the firſt, both are in his own Cuſtody at his 


Death, this is not a Revocation of the felt.”  Goodright | v. . Glazier. H. 10 6. 3: 


4B. M. 2512] 


So, if another will was executed; but the Witneſſes did not ſubſeribe i in the 
© Preſence of the Teſtator; the former, tho cancelled, ſhall not be revoked. R. 
Ar: 742. Ez. Ca 130. 9. + | 

Vor, III. E | | _— 


5 1 "< who may Devife. 


*. 


. B-v F 8 


and afterwards oblitcrites . ies; and b 
| obliterated, but: dies before Publication in the Preſence * 
ee, 8. is 6 de as to the YO A the „ K. 4 
5 „be Name. of n is wer WA anion, jab written. 
A. B. W te" 10, &c. in the Preſenoe ant by the Direction of the: 
this he ſubſcribed by three Witneſſes 3 tho! it be not ee . 
the Teſtator — it ſhall be r Revocation- nd q. Lev. ack n 
380, if a Man deviſes the NRefduum of his 
the Life of the Teſtator; he may, by a Nunc 
duary L : for this is not an; Alteration: of the former Will, but a Diſpoſi 
of that which became ws +. the Death 40 the _ g e e 330 
Vide Ante, (C.) 2x 
If a Man has Du ents «af his Will, «as 3 ao; it will be: a Revocas 
ton, tho the other be not cancelled. R. 2 Ver. 243. Eg. Cu. 131. 
| If a Man makes a Writing with Intent to revoke à former Will; it may Fm 
| a Revocation, tho' not executed in ſueh Manner as is d for new Will. 
Eg. Ca 131. 
06:4 Nevocution by Ads . derte good; ſince the: 8+. wig! Clare 2. 3. \Carch. 97. 
[If a Man makes his Will, and deviſes all his Real and Perſonal Bſtate c 
Truſtees on ſevetal 2 —— one Decd of ſubſequent Date con- 
veys his Real, and s\ Perſonal Eſtate, unto and to the 
UE of the * Truſtees, - an _ in 2 to be yoid on Tender of 10 uu 
the Deeds in his own Cuſtody, an, dis i anne. e | 
„A. 1734. 3 P. M. 344. * 00.99. e e 
If a Man deviſes a College Leaſe, and Adern lations — but dies 
the College Seal is put to the new Leaſe, it ĩs not a Revocation. * 8 


opative Cadieil, Wale B. Refi- 
tion 


A T. es. 2 Athyns $97.] 
[If a Man Yeviſes all his - Right and Intereſt, he ſhall bave to come in 
Collegs Leaſe at hiv Death, it the he renew. d.) 


- {If 4 Man duly makes hie wil of -Copyhold, and — Gate 2 Paper, 
* Know all Men I have this Day covenanted and agreed as follows. — the 
% Love I bear my Son, — and Grandſon, I make, conſtitute, and * 
* point, the ſeveral Eſtates and Sums of Money, after my Death and my Wiſele, 
, te come te them, Ge. and as to the Copyhold, to my Daughter 4. Jar 
« Heirs and Aſſigns, for ever, after the immediate Death of myſelf and Wife 
its no Revocation.” Wright v. Littler, M. 2 G. 3. 3 B. M. 1244.) 
if Deed to. declare the Uſes of 1 Recovery be executed and a Writ of Entry 
(hed out, a Will made ſubſequent, but before the Return of the Writ of 
1 Acknowledgement of Bargain and Sale, is not 2 . by the Aden 
v. H. G. 3. 2 B. M. 1131.] 
IA. ſurreaders to the Dies of his Marr Gebeine the Reverſion i in Fee to 
Binſeis. afterwards ſurrenders to the Uſe of his Will, after that makes his Will, 
And after that is admitted on the firſt ſurrender, then Giſt preſented, this is not a 
atone INI: 2000 Fe . 1 ie 3. * M. 1952.] , 


* 
* 1 — 
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1 20% BY LL 198 e, 19: hg may grant, may make a Deviſe. l 
| A The King may a Will, and deviſe bis Lands or gl. 4 Toft. 2555 
| And:this was AE Parliament... 16 N. 2, No, 10. 
So the Queen, the K — 's Wife, may make an Executor. 1 Rol. 912. J. 12. 
85 an Alien, or a Per A outlawed, or attainted, make a Will and Exe- 
cutor 7 ſome Porpnſer: . Ex... 225 23· Cont. of a s Perlen attainted. I: (Rot. 
Ce 912. 25 7 
A Man outlawed in 2 perſonal Atign may make an Executor, or hive an Ad- 
miniſtrator. 1 Rol. e . 32. 9 i 
. So a Man againſt whom an Exigent is awarded for Felony. 16. 1 
o an Eccleſiaſtical. Perſon, deviſe his Goods and £67 Temporal : A. a 
"wiſe, Dean, Archdeacon, Parſon, Fc. @ Rol. 50 I. 13. Go. B) be 
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Zur ons Nor aeg ure ene deviſe, "RIO ag. of. Ex. 21. Dy, 24. 


H. 8. 

And i lk hex yo Queſtions, if he has not 

Power and Diſcretion to diſpoſe 6c 4. rag ap * Marg. Mo. 760. 
So a Cuſtom, that an Ieing or Now ee, w. 2 2 And. 12. 
But à Will ſhall not be avoided, if made by Grit, is yi of others. Cont. 


Roll. Sti. 42 
* Artifice for if it be well expcuted, that ſhall not be examined, R. 3 
Ca. Cb. 55 Vide Chancery, (3 A. 1, Kc.) 


Or, if ze N  imprudent. 4 Mod. Ca. 59. 
* 510 (H. 2.) Infants | 
So an Infant under the Age of 21 Years cannot deviſe his Lands. 1 Sid. 162. 


0 H 8. 
e 8 or Chartels, under the Age g of Diſcretion, viz. a Female under 12, 
and a Male under 14. Cont. Perk. that he may deviſe at 4. Perk. Deviſe 503. 
Off Ex. 305. But Co. L. ſeems that he cannot till js G. L. 89. 6. Agreed, 
a F after 12, and a Male at 12, or at 15 if he be then of Diſcretion, 
devile. .2 Per. 469: | R. 74. | 
ee . to determine, ne what Age he may make 
a Will as to Goods and Chattels. R. 2 Fon. 210. 2 Mad. 315. 
And if the Spiritual Court 3 that he may Jeſs them before the 
Age of 21, a Prohibition doęs not go * 22 2 Mod. 315. 
But the ſame Day on which he nine fu ge, he may make a Will of ap of 


134 65. be at ene he A it "the 14 May 1681. 


160 erb 

And if be makes a Will under Age; and publiſhes it d novo after cull Age, © it 
is : R. x N. 62. Vide Ante, (E. 4.)—Pofl, (M.) | 
So, by Cuſtom, after 14 an Tatu RE; but ann 979. is A 
void e r 13. 10 11 

we mod n . . 1 

80 a "Fake . cannot make a Will during her Coverture. Co. L. 112. 1 Nu.. 
608. J. 35. 609. J. 40. 912. J. 20. 

By the St. 34 & 35 H. 8. 5. the cannot deviſe Lands. 

Nor can ſhe 4 a Will to diſpoſe of her Choſes in Action. 1 Rel. 608. /. 30. 
Semb. Cont. 1 Sal. 31 | 

Or, Thipgs which ſhe has as Bxocutrix. 1 Ref. 608. J. 25. Cont. fer Holt, 1 
Sal. 313. Per North, 1 Mod. 211. * 


Yet the may make an Executor for ſucks Choſes i in Adtion. 1 Rol. 912. J. 17. 
Cont. Off. Ex. 285, 289. 


If ſhe be an Executrix, ſhe may maks an Executor for Things which ſhe has as 
Exeautrix. 1 N. 608. 1. 30. Za J. 14. . Ex. 5 She may with the 
Aſlent of her Huſband, 1 Mod. 211. . 2 And. 

But if an Huſband covenapts. or agrees before Marriage, ** is Wife ral 
make a Will; tho' it be a void Will, e by it ſhall be good. R. Cre. 


Car. 219, 897. E. Cro. El. 27. 
e. - dy the Ordinary. Per Hole. 1 So. 
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But it is not properly a Wall, nor proveable by 
313: Semb. Cont. 2 Mod. 172. Pr. Ch. 84. Acc. 1 Mod. 211. 

If the Queſtion is, whether the had Power to make Appointment in ne- 
ef a Will? abe Eoclefiaſticul Court has not Juriſdliction, and B R. will graut 
Prohibition; but if ſhe has ſuch Power, the Paper muſt be Eſtabliſhed by Rocle- 
ſiaſtical Court, either by Probate, or wa by Adminiſtration, with = Paper 
annexed Jenkin v. Whitehouſe, M. 3» G. 2. 1 B. M. 431.] 
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So, if a Wife deviſes by Will, and the Hultand aft to tae her Death, 
it will be good. Semb, 1 Rol. 608.54; 23; R. 1 Mod. 211. 

And any Approbation amounts to an Aſſent. R. 2 Mod. 172. 

An Aſſent given before Marriage ſhall be underſtood to be continuing, if a 
Diſſent does not appear. 2 Med. 172. 
And if;an, Aﬀent be once give air the Death of the Wie, be ca c. 


wards Jiffent. 2 Mod. 172. 


89, by the Cuſtomſof . a Feme Covert. ere may deviſe to be Huſband, | 5 
Or to another; wath che Aſſent of her H Nn 
So, where the 1 0 is baniſhed As Life, by AQ of . . 
Ds may alk SPA for the n 8 AI Thi hings a e a. 
2 Ver. 104, 5. | * 


ide Foft, (M.) eo $3 3249714 19-0 
4 WY 4. Perſon 40 in Fance "DRE . 


So a Perſon dead in La x make « ' Devils 1 i Abbot, br, 6. | 
1 Rol. 608. J. 16. | " 


. (H. 5+);  Carnoration * 1 


ds a Body Politick Aggregate Kannot deviſe the N or v Gs of we 
N _ & RX eue 10 N [4 ye) 193330 11 2 


. 75 7 [en . Af AR. yay) Y 1 A lot Fri 
NR e. 44 „(H. 64) ) "Corporation sede. IJ we 205 5 

a tg noch od 51, l zi un 0 Tt e ies Dan ot; white 2 tl. 

So a Sole Corporation cannot. deviſe Lands, Ges which ät has in its Cargeceen 
Capacity a As, a Maſter or n cannot deviſe. che Lahde or 
his Houſe: 1 NI. 608. J. 20. NA lud bus boo 9 2 Ii 
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«2 i 8 doi. (HK. bf i Joint-tenant. acid 2 70 9. * 


Age i Am . 822 50 0448 no d m on 2: 
80 a Join Ctenant cannct david Lande which he olds jdintly : for the &r. 24 
& 34 H. 8. e only Perſons ſeiſed ſolely, or in Common, or in Parcenaty. 
So Joint-tenants and to the: Heits of one of them, he who has the Fes cannot 
deviſe during the Life of his Companion: | Fer Winds bat Nen urge * 
there are Opinions bath ways. Kay. 4100. 10 NW Id 
But, by the Cuſtom of London, a Joint- tenant may ie 0 bi 
A Will made by Joint - :enant Huring the Jointure is not good, even for his 
Share, tho' there is a ſub12quent'Severance, by Partition before his Death, and 
he has the Premiſſes Jevited for his Purparty * (unleſs the Will is republiſhed. ) 
Swift" r 46. „ 3h. M. 1188 PN IN 
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So Tenant in Tail cannot deviſe the Lands intailed. | 
And, cho he afterwards faffers a tr it dees not enure to o the 
Benefit of the Deviſce. R. 3 Lev. 108. 


IN * * N I „Nat wh 3 2 ase! 101 102052 


i Tenant per auter Vie ie. 
23 28d ot Aide — 102 Aude as Ten a | 


2:1:S03:if Penanticin Tail, by Indenture inrolled bergkins add ſells t to A. hand his 
Heirs, by which he bas an Eſtate per auter Lie; A. cannot deviſe it: for an 
reps alter” Hit was not deuiſtable . 7 50 32 34 H. 8. * 1 Sand. 261. 
Do ULD Ur 4 VC. £ 2013 280 ud 2: 

And, if A. had deviſed, and afberwards the Totnes in Tait Weine Nee this 

ices nücknurd to che Henent bf the Deviſee. but to the Benefit of the Heir of A. 
who takes the Eſtate as ſpecial Occupant. R. 1 Sand. 261. 
„ei by derSr. ag Car.: 3. an Eſtate! per auter Vie is deviſable by Will i in 
-Writing"figned* by-the Party deviſing: the ſame, or hy ſome-other in his Preſence 
— pp 1 ſubſcribed in the cons 8 9 1 by 
* thee di: more — s 10 d 
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80 5 Pero 'attainted, tho' the Deviſe be to the next of Blcod. Per 2 7. 
2 Rol. 2 6, 7. OY X 3:4, 4d 3 | 1 . a 

So as e en Ventre ſa Mere may take by Deviſe, and the Land ſhall deſcend 
to the Heir, till it's Birth. Dab. 11 H. 6. 13. Cont. Dy. 304. Acc. Mo. 177. R. 
1 Sid. 153- R. 4 Mod. 9. Agreed per 4 J. 2 cont. 1 Lev. 135. Ray. 163. Semb. 
2 hk ol. 5. | . Vt 3 a 

80, 15 Land be deviſed to his Executors, and he makes A. and B. his Execu- 
tors, who refuſe; yet they may take the Land. R. Mo. 594. 85 
So every one ſhall take as a Deviſee, who is named with ſuch Certainty that the 
Perſon may be known, tho he does not take immediately upon the Death of the 
Teſtator : as, a Deviſe to one of the Daughters of B. who marries to a Norton 
within 15 Years ; the firſt 1 who 10 marries, ſhall have it. R. Ray. 82. 

80 a Deviſe to a Woman, when ſhe marries, is good; and it ſhall deſcend to 
the Heir till her Marriage. R. 1 Sid. 153. | 
A Deviſe to the Heirs Males of B. now living, and other Heirs Males and 
Females of his Body; a Son of B. being Godſon to the Deviſor, ſhall take. 
R. 2 Jon. 100, 1 Vent. 334. 2 Vent. 13. 2 Lev. 232. Pol. 457. Carth. 155. 

A Man, having three Daughters, vile to his Wife till his Heir be of full 

Age, paying to his Heir 10/. to his other Daughters 20% and afterwards gives 
to B. and C. the younger Daughters ſo much, and if A. his Heir dies, Sc. it 
ſhall be a good Deviſe to the eldeſt Daughter. R. 2 Lev. 162. 
If A. having a Son'and 7 Daughters deviſes to a younger Daughter for Life, 
Remainder to the Son and the Heirs of his Body, (who dies without Iſſue) Re- 
mainder to two other younger Daughters for Life, Remainder to the next of his 
Blood; the Son of the eldeſt Daughter ſhall have it. Semb. Bridg. 15. 


Bevil Grandvill 2d Son of my 2d Brother, who is my Godſon, and bears my Father's 
Name; B. G. who was Godſon to the Teſtatrix, the Daughter of Sir Bevil 
G. took, tho' he was 2d Son of Bernard G. who was 2d Son of the 2d Brother 
of the Teſtatrix, Per Maſter of the. Rolls, H.. 8 Ann. upon the Will of Lady 
J. Thornhill. 8 3 e 

So a Deviſe to Bltanor Daughter of B.' who has ſeveral Daughters, one named 
Hellen, but none Eleanor; Hellen thall take. | 


Son is reputed his Heir; P. ſhall take tho N. be an Alien. Semb. 1 Sid. 194. 

Vide Poſt, (K.) 1 St 2 ER ID Kb 

If he deviſes to V. eldeſt Son of Cha. . of T. and the eldeſt Son is named 

Andrew. R. Ch. R. 404. Per Weſton, 3 Leo. 18. 3 
So a Deviſe to the Mayor and Gorernors of B. Hoſpital; tho it be not their cor- 

porate Name. 3 Leo. 18. 15 | 
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So, a Deviſe to A. for Life, and afterwards to the Heirs Male of the Body of 
his Grandfather ; a Son of the Body of his Grandfather ſhall take, tho' he be 
not Heir general. R. 2 Ver. 729. | Brown v. Barkbam in Canc. H. 3G. Str. 35. 
A Deviſe 10 the Tſue of B. begotten ; all the Iſſues take, tho' born afterwards. 
R. a Ver. 435 nr FATS | 1 
A Deviſe to A. B. if he be known by that Name; tho his true Name is . 
Per And. Godb. x. | | % e 
So a Deviſe to B. to the Uſe of another, is good to the Ceſtuy que Uſe, 1 Leo. 
254. Vide Uſes, (C.) SL 5 55 NL Me” 
But it cannot be averred to be to the Uſe of another. 4 Co. 4. 2 
And if the Ceſtuy que Uſe refuſes, the Deviſee ſhall not have it. R. 1 Leo. 254. 
heb ht RAKE a 
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{A © So a Feme' Covert may take by the Deviſe of her Huſband. 1 Rol. K 


So, tho" ſome Part of the Deſcription be miſtaken: as, if a Deviſe be, To 


If a Man deviſes to the Heir of N and it be found by Verdict that P. his 


Vol. III. | | F | (K) Who 


435 
) Who may take by Devile. | . 
: | LL Perſons" may take by Deviſe, who can take by Grant. a Vide Pei, 
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( Who not. 10 


05 a Deviſet to any — in eſſe, when hare, is no ſuch Perſon in eff at the 
Death of the Teſtator, is void: as, a Deviſe to ſuch a Chantry, there is 
none ſuch at his Death, "tho; it be afterwards erected, is void, 1 Rol. 609. J. 50 
A Deviſe to the Heir of B. who was an Alien; for he cannot have an eir. 
R. 1 Lev. 59. 1 Sid. 194. Vide Ante, (I.) 


So a Deviſe to the Heir of B. is void, if B. be living at the Death of 1 De- 
viſor ; for non eſt Heres viventes. R. 1 Lev. 59. Semb. 1 Sal. 230. 


Or, to the firſt Son of B. when he has no Son in eſſe at the Death of the Teſ- 
tator. 1 Sal. 229. 


So a Deviſe of Land or Goods to B. is "pid, if B. dies in the Life of the Teſ- 
fator. RA Com. 245. 
So, if a Deviſe be to B. and his Heirs; if B, dies, the Heir ſhall not . for 
he is named only b way of Limitation. R, FI. Com. 345. 
Or, to B. and the Heirs of his Body, and if he dies without fue, to e 
if he dies in the Life of the Teſtator, his Iſſue ſhall not have it. R. Cro. El. 
423. Per 2 J. 2. cont. R. 2 Ver, 722. Eg. Ca. 115. Per Cb. 442, 452. | | 
Fa Deviſe to A. for Life, then to his Iſſue, and in Default to B. and C. and 
their Iſſue, and in Default to the right Heirs of A.; A. and B. die without Iflue 
in the Life-time of Deviſor ; C. dies in the Life-time' of Deviſor, leaving Iſſue 
a Daughter, who is alſo Heir at Law to 4, The Deviſe is void; ſhe can neither 
take as Iſſue of C. nor as heir of . Goodright v. Wright, H. 3 G. Str. 28. 
[If A. ſurrender Copyhold to the Uſe of his Will, and then deviſes it to B. for 
Life, and after his Deceaſe to the Heirs of his Body, and B. dies before, the De- 
viſor, the Heir can take nothing, for it is a Deviſe in Tail to B. His Heirs are 
vw of Limitation. -Buſby v. e cub T. 7 G. Str. 445] 
So, if a Deviſe be to his four Daughters and their Heirs * to be divided, 
and one has Iſſue, and dies in the Life of the Teſtator ; the Deviſe ſhall be void 
for a fourth Part. Eg. Ca. 116. 


So, if a Deviſe be to A. to the Uſe of B. and B. dies before the Teſtator ; the 
Deviſe will be void. R. 1 Leo. 254. 


But a Deviſe to 4. for Life, Remainder to B. ſhall be good to B. tho A. dies 
before the Teſtator. Pl. Com. 344. b. R. Dy. 122. 
If it be to J. and the Iflue of his Body, Remainder to B. and A. dies before 
the Teſtator, leaving Iſſue, B. ſhall have it. Cro. El. 423. R. 2 Ver. 723. 
If to A. and B. and their Heirs, and . dies in the Life of Teſtator, B. 
ſhall take the 8 K. Cart. 4. 1 Co. 100. 6. Acc. 1 Sal. 238. 1 Ver. 425. 
| -N 231, | 
0 Deviſe to the eldeſt Son of A. Remainder to B. and A. has no Son; B. 
ſhall take. R. Mod. Ca. in Eg. 4. 


So a Deviſe to A. in Truſt for B. ſhall be good, tho' A. dies before the Teſta- 
tor: Dub. 2 Ver. 468. 

A Deviſe of 8 to A. with a Direction hat be ſhall give it B. when he dies, or 
ſooner, ſhall be good, tho' A. dies in the Life of the Teſtator., R. 2 Ver. 467. 

If Money be deviſed to 4. B. and C. and if any of them die within Age, his 


Part to the Survivor; it ſhall go to the Survivor, tho' the Perſon died before the 
Teſtator. R. 2 Ver. 611, 053. 


If a Deviſe be of, Lands, to Truſtees for A. and B. till full Age, and then to 


convey to them; tho A. dies before the Time comes for the Conveyance, the 
Conveyance ſhall be to his Heir. R. 2 Ver. 562. 


If a Deviſe be to A. and B. in Common, and A. dies in the Life of the Teſ- 


„d Pat of tator ; his Moiety is void. Eg. Ca. 157.* 


Or, to 4. and B. jointly for Life, and to their Heirs in Common; the Inhe- 
ritance to A. ſhall be void. R. Eg. Ca. 159, 160, * 

So a Devile, ſo uncertain that it-cannot be known who was intended as De- 
viſee, is void: As, if a Deviſe be to A. for Life, and that it ſhall remain to his 
Iſſue, when he has ſeveral ; the Remainder is void. R. Cre. El. 742. Denied, 


Ray. 8:. Cont. Pol. 106. R. that by a Deviſe to the Iſſue of B. all the Iflues 
take for Life. 2 Per. 545. | 


So, 


5 E 5 


So, a Deviſe to his Son, when he has ſeveral. Gro. El. 742. Semb. Ray. 82. 

So a Deviſe to 20 M the Dy bis Kin, ſhall be void; for it is not t known 
who i pooreſt. 1 Rol. 609. J. 12. 

80, a Deviſe meliaribus Homi mibus de B. Cs. E. 74 

So, a Deviſe to his Right Heirs g ind hi bis Name and Poſterity ; where a Daughter, 
his Heir, is not of his Name, his Brother is not his Heir. R. Mo. 860. 

ob. 29. 
* x IN to the Heir at RY of the ſame Eftate which he would take by 
Deſcent, is void ; for the Deſcent ſhall Pe. 1 Rol. 626. J. 30. Hob. 30. 
1 Sal 242. Vide Di 6 

Tho' it be deviſed to the Heir, ſubje& to a Chirke! for that does not make an 


Alteration of the Eſtate. R. Lut. 798. Fide infra. 


Or, ſubje& to a Contingency upon which another ſhall have it for it ende 
in the mean Time. Semb. Lur. 798. 

So a Deviſe by him in Remainder in Fee, of the w—_ Eſtate, which the De- 
viſce would take by Deſcent ſhall be void. 1 Sal, 23 
But if the Deviſe gives the Eſtate to the Heir in ter Quality, he ſhall take 
by the Deviſe : As, if the Deviſe be to Co»Heirs to hold jointly, or in Common. 
R. 1 Leo. 315. R. Cp. El. 431. R. Bend pl. 63. Vide Aﬀets, (B.) 

Or, to an Heir upon Condition to pa pay debe, and for Non-payment, to ano- 
ther. R. Cro. Car. 161. Cont per Holt, for the Heir takes by Deſcent, and upon 
Failure of Payment, the ater ſhall have it by way of executory Deviſe. 


Vide Supra. 

If the Deviſor 8 Dau tere, and deviſes to the Son and Heir of one, he 
ſhall take the Whole b ill. R. 1 Sal. 242. 

If he deviſes the Whole to one Daughter, he takes the Whole by Deviſe. Per 
Dod, 2 Rol. 352. 

So, if he in Reverſion keviſes an Eſtate to others, in the ſame Words by which 
it was limited to them by a prior Settlement ; the Deviſe ſhall be good, for the 
Tenure is thereby varied. K, 1 Sal. 231. 

[If Tenant in Tail * the Lands to A. and gives B. a Legacy, and B. 
claims the Land as Remainder-man, he cannot have the Legacy. Kirkham v. 
Saved, 7. 1749. 1 Ver 1. I 


0 What Things may be deviſed. 


Rents and Hereditaments. 


* deviſe it. Dub. Co. El 805. Mo. 625. 


So an Intereſt, Sad it be in Contingency, may be deviſed. R. 2 Rol. 129. 


( hat not. 


UT a Deviſe of Lands, of which a Man is Joine-tenant, is void. Vide Ante, 
(H. 7.) 

Or, which he has in his politick Capacity. Vide Ante, (H. 6.) 

So a Man cannot deviſe Lands, which he has not at the Time of his making, 

or republiſhing his Will; for the Statute ſays, baving Lands may deviſe. 3 
Co. 30, 1. 

And therefore, if a Man deviſes all his Lands in A. and afterwards purchaſes 
other Lands there; the new Purchaſe does not paſs, without a new Publicaticn, 
R. Pl. Com. 344. Vide Ante, (E. 3.)—Poft, (N. 21.) 

So, if he deviſes all Lands, hi 
Death. Dub. Lut. 736. R. 1 Sal. 237. Fig. 225, 234. 


comes to his Poſſeſſion ; the Land paſſes, F. g. 231. 


So, if a Diſſeiſee, before Entry, deviſes his Land, the Deviſe is void. 
Or, be afterwards diſſeiſed, and dies before Entry. 1 Mod. 217. 


Mod. Ca. 241. Per 2 J. acc. 2 Mod. 286. R. Cont. Lut. 798. 1 Sal. 241. 


ich he has or ſhall have at the Time of his 
Yet, if he deviſes a Reverſion after an Eſtate for Life. or in Tail, and that 


If 


10 


| BY the Statittes 32 & 24 E. 8. A Man mby deviſe all his Lands, Tenements, +whr Ante, 4 


So, if a Man has a Rent for him and TY Heirs for the Life of B. he may 755 
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: 


Time of his Will F,. 


Vide Chancery 


(3 Y.7.) 


* 


D 1 K. 


If an Infant, Feme Covert, Ge. deviſes, and does not republiſh aber Full Age, 
or the overture Wr n Fg. 226. Vide feeds 3.—H. 2, 3.) 

Tho” the Lands are deviſeable by Cuſtom ; for he ought ta be Keitel at the 
Q, 228, 2433 

So, if a * deviſes all B * 2 Try for Years, aſteryards purchaſed, 
does not paſs. Semp. 1 Sc, 238. g. 228, U if 

"Yet 11 deviſes the Manor of D. and ther cwards purchaſes it, and dies; the 
Deviſe PIR, be good, tho! he had it not at che Time of making the Will. 
Com. 344 . Cont. per-Holt, Fg. 239. % 4 ; biov ei 

So, i Villeiſce by Will deviſes Land, and afterwards Sen 7 7 it 3 the 
Deviſe will be good. 1 $al.,237% E 430. 

If he in Remainder deviſe and od the Tenant for Lit die i his be. 
viſe will be good. 1 Saf, 2327. 0 dn 

80, if a Man deviſes ig anor, "ind" © Tenancy emen elchents, 3 |, paſſes 
by the Will. 1 Sa/. 23 


'So, if he who has an u Bite 0 Py by Aſtoppel, deviſes 4 i wil be good againſt 


Parties Pxrivięs to the Eſtopp „ Jon. 457. 
So, it a Man deviſes his per onal: attele, Goods od purchaſed paſs. 
1 Sal. 237, 8. W. e I ba 1 8 15 


When a void or defedive Deni iſe call he Aided, pit PRICE \ A. I #700 
What Goods and hade cannot he dexiſed, een. 6 a ee! 
N 5 | $8 = vu 3 12 +5 Ny 


(N) "Deviles, How expounded. 


— 2 2 £E 


(N, 1. ) What Words make” a bert. 


NV Words, which ſhew the Intent of a Deviſor to page are ſufficient 
for a Deviſe: 3 if he ſays, 1 releaſe all 9. 2 Lands by A. and 'big Heirs. 
Kg 2 Fegfa. 3. 2 And. 11237 of ; By n 
J will my Feoffees ſhall land ſeiſed to the Uſe: FE I Ro FP ee vpies 
Tho' they cannot ſtand ſeiſed to ſuch Uſe: R. Dy. 323. 1 Rol. Gy He 
Tho' Fg had not any Feoffees of that Land; for his Intent rer hae A. 


hall have the Land. N 1 . 611; 7,20. Ae. 40.5 9 


7 4 7 


Children until the full Age of bis Son ; it will be a 


A. B. did declare, that bis Brother and his Heirs 8 800 be Hetr to bis Land, bein g 
written by a Stranger, and ſigned by A. B. was fu R. 1 Sid. 362. 

f A. covenants to levy a Fine of Land to ſuch Ules, wad does not levy it, but 
by his Will confirms all Eſtates, granted by ſuch Deed ;, at will he. a good Deviſa 
che only intended to be granted. R. 1 Sal. 228. 

If he ſays, [Ky 9 younger Son ſball grant a Rent. Le of Chic Lend, C 5 1 is a 


Deviſe F the Land to the younger Son. 2 Rel. 47 
* I Sg to entgil Fx Land 10 B. and the Heirs of bis Boch. Te. amounts 10 a 

eviſe | 

A Devile 70 7 a bis Heirs, to the Intent that he permit B. to ale the Profits for 
his Life, and after his Death to ſtand Jeiſed to the Uſe of the Heirs of the Body of B. 
will be a Deviſe executed in B. in T R. Lut. 824. Sal. 679. 

So, if a Man deviſes. the , Rents : and Profits of Land; the Land itſelf, paſſes. 
Vide 1 Sal. 228. 
gives Authority 0 A. to take the Profits of the Lond until he. be goid 490). 
— deviſes that 4. receive the Rents by; the Hand of his Executor: 11 it will be a 
Deviſe to the Executor in Truſt for A. Per 2 J. Helt cont. 5 Mod. 63. 103, 4. 
Said to be, per 2 F..cont, Holt. acc. 1 Sal; 228. 

Or, that bis Executor ſball have * Rents. and oY * 2 the Maintenance of his 

exiſe to the Executor. R. 


Cart. 2 . 
But 1 Deviſe that bis 1 Hall ell does not amount to a Diſpoſition, but 


gives an Authority only., Me. Ca. 111. 


mean Time the Furr And R 7 tbe wth 


d that B. ſhall have in the 


80, if 2. deviſes Lands 7o his Son at the Age. 0 <5 k 1. 7 
as only an Authority. 


R. Mo, - 
9. 774 * : A De- 


„ 


D 1 84 Rc 2 


A Deviſe of Money: to his Wife, 75 7e pay for Land, which with Land in AH. it 
gated on ny Wife, and is in full of ber Jomture, is not a Kren Land to 
her. 3 F. Powel cent. 2 Vent. 5. 3 Lev. 29999 

[If. = father makes a Will, and is conſidering the Situationof his Affairs, and 
gives his Son a Legacy, defiring he will do an Act for his Siſter's, Benefit; it. 


and has often N en an nu en ere v. 3 P, 174 
3 a oe tk FR eg a de 


. 20 Y What Words Lands uk 1 a Deviſe. L 5 


— 


"Whit „ Deſeripeina: is bufficient to paſs Lands i a Grant, Vide Fair, (E. 4: — 
Grant, (E. Ty c.) A den 311 

In a Deviſe ſuch Defaription, by which the 1 of the Deviſor may be 
collected, is ſufficient: As, if a Man deviſes 200. a Year out of his Lands, 
without ſaying, what Part; the Deviſee ſhall take ſo much in Common with his 
Heir. Lit. 218. Dy. 280. 6. in Marg. | 

If he leaſes Land for 10%. Rent, and as concerning the Diſpoſition of all bis 
Lands an Teriements deviſes bis Rent of 10l. in A. to bit Wife; the thall bare — 
Land itſelf by this Deviſe. R. 2 Cre. 104. Mo. 7 1. 

Tho' by the ſame Will he deviſes other Land whech. was in \ Leaſe, by the 
Name of bis Land. Vide: Mo: 7722 

IIf a Man ſeiſed of the Reverſion in Fee of Houſes let on 6 7 
gins his Will by ſaying it is to Wot: :of all his worldly Eſtate; and Deviſes all 
his Ground-rents in Parcels to his Children, and their Heirs and Aſſigns for ever, 
except to his Eldeſt, to whom he gives a ſmall Legacy, and declares he is to have 
no more Share or Portion than that; the Reverſion an by the Deviſe. er 
v. Maundy, J. 8 E. 2. Str. 102 B. R. H. 142. | 

If he deviſes all bis Land:; Fee- farm Rest, ifuing out 6f: thoſe Lenide; 
and which were en ee by the Devilor, paſs. R. Eg. Ca. 78. 


PFee-fimple Lands to bis Brother, if his Wife has not u Son, but a Daughter, and dies, 
n no other Tenements; the Reverſion of the Tithes paſſes. R. 1 Ro. 614. J. 7. 


Sc. in D. in truſt to pay his Debts, Go. the Freehold only ſhall paſs, unleſs he has 
ſurrendered to the Uſe of his Will, for that ſhews his Intention; or unleſs the 
Freehold is not ſufficient, for then Equity will ſupply the Want. Hoeſlewood v. 
Pope. T. 1734. 4 P. M. 422. Tendril v. Smitb, M. 1740. 2 Atkyns 85.] 
- (If a Man ſeiſed of a Manor in D. deviſes all his Lands and Hereditaments in 
D. the Manor, a Hereditament, ſhall paſs. Sed Q If he had Lands there alſo. 
Haſlewood v. Pope, T. 1534. 3 P. . 322. 
If a Man has only Lealehold, and deviſes all his Eſtates, the Leaſehold paſſes, 
NMuotsford v. Gardiner, M. I 742. 2 Athyns 450. ] 
If he has Lands in Fee, and Lands for "tA and deviſes all his 3 and 
Tenements, the Fee-ſimple Lands only paſs. Ibid.] 
[But if all his Frechold Lands are ſettled upon his Wife, to whom be fo 
deviſes, the Leaſehold will paſs, for otherwiſe he gives her nothing. Semb. 7bid.] 
If he . hrs Rents, or © Lands mentioned i in ſuch a Deed, or Writing, it will be 
2 Cro. 
[if a Man Tettles Lands on his Son, Ge. in Tail-male, and being ſeiſed in Fee 
of the Reverſion of them, and in Poſſeſſion of other Lands, deviſes all his 


Cheſter v. Cheſter, T. 17 30. 3 P. M. 56. . 
If he deviſes all his Lands, (having Land in Poſſeſſion, and Land in Reverſion 


after an Eſtate for Life) to his Executors for ten Years, and then to ſell for Pay- 
ment of Debts, and the Eſtate for Life ceaſes ; they may ſell the Land in Revery 


, on. R. Cro. El. 325. Ow. 155. 


amounts to an Obligation on the Son as far as the Value of the Fathet's N | 


Land, Gc. in three Pariſhes (by Name) and elſewhere, not by him formerly ſet- 
tled, or thereby diſpoſed of; the Reverſion in Fee will paſs, tho' of greater Value 
than the Lands named, and tho? his Son's Daughters have not a proper Proviſion. 


vor, G if 


21 


* Vide infra- | * 2d Part of 
If 4. has the Revenge of Tithes after the Death * B. and deviſes n 


So, if he deviſes a/l bis Real Eftate, Copyhold Lands paſs. R. Eg. Ca 78. „ 4 Part of 
[If a Man having Freehold and Copybold Lands in O. deviſes all his Lands, Me: ca. 
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: heating: Tanner v. Morſe, T. 6G. 2. CT. T.284. 


99 N Ne in 


Dies of Laa. Hope v. T. 


— 
— 


D 1E es Ty $4 El 


11 0 Man deviſes to A. bor Lift, a engl his Wiſe to pay bis Debts and 
ies deuiſes all bis Lande Tae mente, and Hereditameiiti not diſpeſe of. before to 
ife for ever ; the Reverfion of the Lands deviſed to A. paſſes to the Wife as 
— doe: before diſpoſed of, tho he had Aſſets ſufficient  otherwile. 
N cont. in B. N. bur the Judgment wa truer fed arnnun Nader a9 | 


Co om 2 Vent #85 3 Mod. 220. 


ifs a Manor be r Nears; other: Land 10 . in Fee, dad al ür K- 
of yh Lands to B; by this the ne of his Manor paſſes. A. 28. R. 1 Lev. 


212. Adm. Mod. Ca. 111. 
and afterwards. ſuch and ſach Lands, and all the 


If he deviſes ſeveral |] 
Reſe of bis Goods, Monies, and other Eſtate whatſoever to his Executor, having 
Lands; thoſe paſs to the Executor. Her Ld. Ca. Cb. 26. 

If he deviſes all bis Real and TAE Efate, F ce-farm Rents paſs . py 
Cai roy. 1 Cal. 2 7 Vide ſupra. 1 | 
"$0, If it be, all the Refdue of his Real and Perſonal Eſtate. Mod. Co, 106. 
- Tho? it be accompanied wich Words, which denote the Perſonal Eſtate 55 


If a Man makes his Win. — „As to my tecparl Eſtate, I bequeath to 7. 
791 's. Heir at Law) 501. (then gives ſeveral Legacies;) “ and all the 
© Reſt and Reſidue of my Eſtate e, Goods and Chattels whatſocyer, I: give and 
© bequeath: to my Wife, irhom 1 make full and fole Executrix. :. This is a 

Deviſe of his = Eſtate, per King C. and in Fin, per. Talbot C. on Re- 

Af 2 Man after ſeveral Deviſes of Lands to his Wie, and to others,/ gives all 
the Reſidue of his Goods, Ce. tagetber with b14 Real Eflate not before deviſed, to 
his Wife; the 8 of. Lands 1 . Ridout v. Ar, P. 
10.0 Wine 
ee of Lands before deviſed. to her for Life, tho 
to 1 becauſe her r not ſulkcient for her to oy holpita- 


; Mad. Ca. 108. 


Ike War Word 1 is not > oaincd; to — 1 but may extend to 
P. 30 G. 2. 1 B. M. 268. 
2 Yet if a Man deviſes all. bis Land to A. and B. and their Heirs, tos fe 


Common, and afterwards all tbe Refidue af bir Ren and Perſonal Eftate to D. and bis 


Het; A. dies before the Teſtator; his Part does not go to D. but to the Heir 
; er che Teſtator. Dub. 2 Mod. Ca 124, 221, 224, 229. 


o, if any Part of the Deſcription is certain, it is ſufficient tho the ather Part 
alls: as, if he deviſes bis Corner-bouſe in the Tenure ꝙ A. and B. ang A. only 
has it. N. Cro. Cor. 447, 473. 1 Rot. 613.4. 51. Jen. 379. 

Or, if he has a Corner- houſe in the Poſſeſſion of A. and he) vhs Houls. 1 ; 
joining in the Poſſeſſion of C. and deviſes 5:5 Corner-boufe in the Poſefion * A. and 
Ci the Corner-houſe only paſſes. R. Cra. Car. 447. Jon. 379. 

If he deviſes his Tenement with its Appurtenances in which H. uellech is B ; 


Ed nt, tho out of B. paſſes. R. Co. El. 113 


So, if the Words may be aſcertained by &a Thing to witch they refer, it is ſuf- 
Keients as, if a Man, by Deed, covenants upon the Marriage of his Son, to 
levy a Fine to the Uſe of G. his Son in Tail, Sc. arid afterwards by his Will ſays, 
T4 raiify to B. all tbeſe my El ates granted in Marriage, &c. tho no Fine was levied, 
whereby the Conveyance was vdid, yet theLende: paſs to ml in Tail by the Will. 
N. 4 Med. 132. 1 Sal. 226. 

II 4. contracts with F. for Land. and takes a 8 of it frat 0. and 
afterwards deviſes all the eee 6. it will be a good Den of thoſe 
Lands. N. 1 And. 1688. 

[If a Man having Lands in A. enters into Treaty he the Purchaſe of other 

-Lunds in B. but — the Agreement is reduced into Writing makes his Will, 
and deviſes all his Lands in A. and elſewhere in Eng/and, and rd proceeds, 

and has an Eſtate in Equity in the Lands in B. before his Death; theſe Lands 
2 by his Will. Porter v. Potter, P. 1760. 1 Vezey 437.1 

So, ff the Words are joined to another Sentence, and governed by a Verb of 
dit, ye" rx be aſcertained by it: as, if a Man deviſes Blaci- Acre in Fee to A. 


| and alſo White- Acre ; 1 ſhall have a Fee in I bite-Acrr. 1 Sal. 235. 5, 7 
at | =Y | Ws <ak 


dl W V 1 8 


If he devils at bir Bfate in hi Term, and agb B (in which he had an Inbe- 
ritance) the Deviſee ſhall have « Fee in B. Per 3 J. Holt cont! 1 ful. 234. 
If he deviſes Land in H. to B. and the Heirs of his Body, and deviſes to him 
Land in D. and alſo Land in S. then deviſes Land in F. to bold the la deviſed 
Premiſſes to Bim and t be Heits of bis Body ; he ſhall have an apy be in the 

7. av. 80. 
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Lands in D. and S. as well as in F. R. 1 Aud. 160. 1 Leo. 
go if there be a ſufficient Deſcription, it ſhall not be controlled or reſtrained by 
an imperfect Explanation afterwards: as, if a Man deviſes 4 bis Tenements in 
A. 8 to pay his Debts. till-B. attain 215 and afterwards all the ſame 
Tenements, vis. Two Parts of N. Tenement for ſach a Purpoſe, and the Third 
Part for ſuch; and then to B. but ſays nothing of V. Tenement; yet that paſſes to 
B. for he has before given all to him. R. 4 Mau. 141. 7 
If a Man deviſes 4 his Mefſuage in which N. dwells called the Scan; tho' N. 
had only three Rooms, the whole Meſſuage paſſes : for the Name of the Swan 
aſcertains the Whole, R. Cro. Car. 129. Fon. 195. "Bk: 


NN. 3.) By what, not. 


But where Words in a Deviſe are expreſs, they ſhall not be extended by Impli- 
cation: as, if a Man has an Houſe and Land in A. and a Houſe and Land in B. 
and deviſes ur Houſe and Land in A. with all bis other Lands, Meadows and Paſ- 
tures in B. this does not-extend to his Houſe in B. R. Cro. El. 476, 658. Mo. 
359. * Ow.75. Vide Poſt, (N. 12, 13. | | | 
I he has Land named MH. in A. and B. and deviſes 5is Land in A. called H; _— = 
fo much as lies in A. only paſſes. R. 2 Cru. 2 Has. 4 

So, if he deviſes it to bis Sen, and if be dies without Iſue, then be deviſes H. f. 50 1.4 

erally 40 Bi Daughters; that which lies in A. only paſſes to the Daughters, ?* * #57: 
or no more was deviſed to the Son. R. Per 3 J. 2 cont. 2 Cro. 22. Cro. El. 674. 2 4g. 123. 
If he has Land in A. and B. in Valet, and Mortgages of Land in other Coun- 4. 
ties in Wales, and deviſes 51 Lands in A. and B. or elſewhere in Wales, to D. and 
| the Reſidue of his perſonal. Eſtate, to his Executor; the Mortgages do not paſs to 
. for the Words, or elſewbere in Wales, extend to little Parcels out of A. and 
Bi. but not to Lands of another Nature. R. 1 Ver. 4. | 
4 If A. has 100 Acres of Land named Facts, and lets an Houſe and 60 Acres of 


(AM.. 359. 


5 
0 1 

£ 

) 
= 
n 


* 


8 fo the Poſſeffion of B. only the 60 Acres paſs. 2 Leo. 226. Vide 
oft, (N. 13. 1 | 9 | Ws 
If A. Tenant for Life, Remainder to his Son in Tail, Remainder to himſelf in 


Fee, deviſes all bis Lands, &c. to Truftees, to raiſe Portions for his Daughters ; 
and if his Son dier without Iſſue, all, except A. B. and C. to one Daughter, and 


A. B. and C. to another Daughter ; and whereas be had other Lands which his 


Father defired his Coufin ſhould bave, he requeſted his Brother to provide for that : 


thoſe other Lands do not paſs to the firſt Daughter, but deſcend to both the 
Daughters, upon the Death of his Son without Iſſue. R. Skin. 631. | 


So general and uncertain Words fhall not be extended by Conſtruction: As, if 
a Man s all to his Mother, 


viſe of his Lands. R. Ray. 9 


all to his Mother ; this does not amount to a De- 
7. 1 Sid. 191. 1 Lev. 130. Fg | 


his Land to B. and then deviſes to his Wife 7he ſaid Houſe and all his Land 


: Ul es not go to both, but ſhall be void for the Un- 
ner , certainty, R. 2 And. 14. An ! 

ill. If he ſays, I make A. Executor of all my Goods, Lands, and Chattels ; it ſhall 
ads So a Deviſe zo a 


not be a Deviſeo 


ES Wife, of ſo much Money to pa Lands purchaſed of A. 
which are ſettled u 85 rh Wi for Ber r, 1 Ga are not ſettled, ſhall 
t the Lands 


2 Vent. 56. 


* 
. — — 
d 


[If 


themſelves. R. Per 3 J. Powel, cant. 3 Lev. 259. 


| 


D E V 1 8 E. 


-[1f L! Man poſſeſſed of Leaſehold, and ſeiſed in Fee: of Frekhold, charges al 
: yment of Debts,” and Deviſes to his Executors the Leaſehold, in Truſt to 
ol nd y the. Debts, and if not ſufficient, then he 'devs/es, -<* that his Execu- 
% tors Fe. two Sons and Daughter) ſhall and may abſolutely ſell, mortgage, or 
N l diſpoſe of his Frechold, for Payment of ſuch Debts, Ge. as Leaſe- 
« hold would not; and after Payment deviſes it to Truſtees in Truſt; Sc. No 
Eſtate paſſes to the Sons and Daughter, but only a Power to . Se. ayer 
v. Thornton, T. 33 &: 346. 2. 2 B. M. 1027. 1 ing ine 
+ So genetal Words tall not be extended beyond Words af an -akabioe Species, 
which precede them: As, if a Man deviſes * Land te A. and all bis:Goods, 
Chattels, Eftates, Mortgages,  Debts,; Ge, to B. The Word Mortgages does not 
(N.B. How. extend to Mortgages in Fee not "forfeited. 1 Rel. 834. J, 46.4“ It extends to | 
6,0: Cg, give them only for Life, Jen, 380." 1 Rol. 834. J. Ws Cro. Gar. 447;- 
| wherethe 80, BE/tates being ſubſequent to Goods, does Ry bh a 9 of a * 
Caſe isre- the Land. R. Jen. 380. Cro..Car."447, 44. N 
2323 So a Deviſe the F all his Lands, Tenements, and "Hereditaments, does not pak 
Mortgages a, Mortgages in Fee, tho' forfeited. R. 2 Fer. 625. 
N he afterwards forecloſes them, or gets a Releaſe 1 the Equity. K. 2 
them other - Ver. 625. tet 14 K - le Wh "as | 
wiſe.) But bude. which otherwid can "Bake. o Efe, he 8 with 
Words of an inferior Nature, ſhall not be rejected: As, if a Man deviſes che 
Reft of bit Goods,” Lands,” and\Moveablet u bes Children 3 Lands, of * he 
was ſeiſed in Fee, paſs for Life. R. Mo. 5 AN oy 2 © 
So, where the Words of a Will arc erbte, they Wall not be. avoided in Fa- 
vour. of the Heir at Law. 2 Gd 340%) ©. 8 A0 0 * a 2] % 59 in ON 


Far ob X A todo (2 \ * Vis ee 2 1 41, ins 4 u 20 
he | What Ra by Den Cum pentinentiit, or as Indideat, Fids Graz, 
2 | : (E. mY 11. Ker pO EIT * , WA A cd ad of by 72 2a t ON * 
_ N Ani. A, Das d ot 


(. 1 8 What Wards paſs a Fee. af 255 
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Vide Poſt, 1 Words, van ſhew an Intent that the Deviſce. thall. have a eater. Eftate — 
(N. 6.) for Life, and do not limit an Fer Ts, make a F ee, tho there be dot the 
. Wann, Heirs. *. 
As, if a Aha deviſes Land to A. 10 Perpetuum, he 795 have a Fee. k. Gre. 
02 129. 7275 1 Rel. 834. J. 10. oC E. 9 * 
Or, to B. 5 e fit, R. Bend. pl. 9. $ Py WY * 
i hh 4% B. and ever. 1: Rol. 8 n 
B. and bis. 2 Ae 8 wy Rol. 832. 1. 40 
wth 1 . A 1. fuo.. 1 Rol. 83 4. J. 17. * this Sol aſh Ente rau. 
Per fi Mod. Ca. 110. "EO | A e $3.0 yn Jt 
Jo B. and his Saceeffore.. 1. Rel. 835 \ 
52 80, if be deviſes 20 B. to 4 0 af 90 = lers, 1 1 Rl. TY 'F 12. 2 
| Mo. 57. Bend. 1. 9. | noc zac 20 2 Job *4 | 
-:. Or, to give to hit Children. ” Mod. Ca. 'LIi..:. 
To di, fe of te which of. "bis Children he ae, for he may „ düspele b 10 Fee. 
Dub. 2 Lev. 104. and aftermards R. a ace. per 3 F. Yau. cont. "hat he: may diſ- 
E IM Ig 1 Med, 289... Cart. 23a. Sal.” 240. Semb. For. 137- 


at. 939 
, eviſe to A. the Heir at Low) By Life, then to her Iſſue, if none, to diſpoſe 
at her Will and Pleaſure ; _ never has live, a Fee e palſes. hare v. . 
7. 6 & 27 G. 2. 21 6. N 9 
Da mate ks Het * C ren. 1 40 Ca. © } (- BBQ 2 
Upon Truſts which are perpetual. N. 2 Mod. 2 25 [I 382. 35 
rr NA Deviſe to 5 ia and; 1 0 


inked no wo of rot Villiers v. Villiers, 1 1740. 2 bows 71. * | 
So, if he deviſes to B. paying a Sum in Groſs. 1 Rol. 834. J. 8. 2 Med. 25. 
K. 6 Co. 16. 4. R. Cro. El. 204. Bro. Teftament 18. Bro. Eftates 78. 2 Ver. 


Or, 


106. R. 1 And. 38. R. 2 Ce. 591, 599. R. 2 Cro. 527. 


FE. ro </ much ” w_ the Profits 1 Life, and 507. þer aun. to B. for 
2 Rol. 80. e Po 
Gr, dee ror eee bei. R. Bend. pl: 19: 1 And: 35 2 And. 13. 
Or, to pay Bis Debt. Dy. 371. b. R. Bend. 37. Cont. Dal. 13. R. acc: Ca. 
Ch. 196. b 
Or, payin 4 Rent out oft perpetually. 1 Rol. "WR ki go R. Sal: 685. I 
Or, — 0 1 we Am, tho leſs-than the annual Rent, if there be a 2 
ability of Loſs th X 2 Id. 2 5. Pol. 399. R. Cb. El. 358. 


Or. that he allow Maintenance. to "Renato 1 Fo he ought to allow it im- 
mediately. R. 2 Jon. 10%. Pol, 54 


So, if he deviſes 100. per Ann. and devides L 
it within 4 Year ; for they cannot be paid out 
248. 2 Jon. 113. but reportiu cont. Poel. 553 


oleh of 1201. to be gaid out of 
Fiche un Profits. R. 2 Lev. 


charged in bis Will; A. ſhall have a Fee 1 Cb. R. 194; 1 *. 22 ä 
So, if he deviſes 10 A. for Liſe, and they. fe a Son of A. except A. Let Land 
of the ſame Value for bis Sen, and iben A. ſhall ſel; A. does — purchaſe, Cc. the 
Son has a fee; for Purcheſe in the 2d Clauſe, imports: an abſolute Purchaſe. R. I 

Rol. 833. J. 50. 2 Cro. $994: Hobs 65. Lide infra. 
So 2 Berit \thoe bir Bareator hal puchoe 1001. per_2nn: for bis Son gives F 
him a Fee. 1 Rel. $34. 4. 


\$», 
So a Deviſe to A. N be reldaſes 4 Debt. to the Delf Bretutor: i And. 35. 


1 1 
„Bente to 2 pq fers, rere ont to'be Heir to 
ys ib gives a Fee. R. 1 Rol. 833. Vide: Poſt; (N 

So, if he deviſes 10 A; and if be ves. I the Nix: of thi Deviker; A. 
has a Fee; for when he gives it to his own Heirs; if A. dies undef Age, it im- 

ports that the Heir of A: ſhall have it, if he does not fo die. 2 Sand. 388. 

2 if he deviſes to A. but if his Father purchaſes other Land of like Value, to 
anather ; A. has a Fee: for, Purchaſe, imports a Fee, and; to the Value, ought 
to be, to going of the whale Eſtate: . K. Hal. get 1 Rot: 634. ld. 5. 835. 
J. 20. Vi 2. | 

So, if he 42 100 to A. and if he ek that i foall revert; and ſays that be foal 
pay 31. to B. and bis Heirs R. Cro. El. 245 

So, if a Man ry to another all his \Laves of inheritance. R. Mo. '87 3. 


2 
2 all bis Eftate. R. 3 Mod. 45. R. 1 Rol. 935. I. 5. R. Mod. Ca. 109. 
I 


[2 "th Reſt of his Eſtate, Cliffe v. Gipbons, N. 1 2 2. Ld. Raym. 1324. 
in Cban. 

[If Teſtator deviſe—* As to my Temporal Eſtate, I bequeath to my ' Nephew I: 
* (Teftator's Heir at Law) ol. and after other Legacies, all the Reſt and Re- 
ſidue of my Eſtate whatſoever I give to my Wife M. whom I make full and 
ſole Executrix ;” an Eſtate in Fee-Simple paſſes. Tanner v. Morſe, T. 7 G. 2. 
C. T. T. 284. 3 P. V. 298 

[Tho — Word Bate and even with a Locality, i in or at; paſſes the whole | 
Intereſt of Teſtator, as well as the Lands; yet if it adds, in the Occupation 
4. or if it is Eſlates, (in the Plural) it is not certain that the Fee paſſes: Grod- 
wyn v. Goodwyn, H. 1748. 1 Vezey 226. 

[If a Will begins, “ As to my Temporal Eſtate, I give, Sc.“ and then gives 
ſeveral Legacies to A. and directs A. to ſell any Part of Real or Perſonal for 
Payment of Debts and Legacies, and concludes,—* all. the Reſt of my Goods 
** and Chattels, Real and Perſonal, moveable and immoveable, as Houſes, Gar- 
dens, Tenements, Sc. I give to A. without uſing the Word E/tate; or any 
Words of Limitation, a Fee paſles. Grayſon v. Atkinſon, M. 26G. 2: 1 Will. 333.1 

[1 give to my Wife all my Money, Plate, &c. and all my Goods, Chattels, 
and 2 Eſtate, Real or Perſonal; and I further deviſe to my ſaid Wife and 
her Heirs, ſuch Part of all my Real Eſtate that I have any Power to diſpoſe of 


by Will; paſſes a Fee to the Wife. Hurſt v. E. Wincheljea, M. 33 G. 2. 2 B. 
AT. 880.] 4 


Or, 


V OL. III. i H 


$o, if he deviſes the Ref. of his Goode dt l ant 1 K. th diſcharge all Things or 


| | Saw will allow it. R. Hob. 2 


5 ien KV 


| the W Deberand Le gaties if his Ir Ela be det 


ſufficient for the Debts. R. 1 Rol. 834. J. 72 * 
So, if he deviſes ro. &. fir rag 5 that A. fall bave 00; lune. . He 
Ly * 
So, if he deviſes to A. for Life, 398 e bY my La een and 
Hereditumenti not before poſed of, d B;. this gives the Reverſion of the Lands 
before debiſed;! to B. in "RV ent! i285. Cartb. co. R. 2 Ver. $60." 
Or, all the. Reſt and — of my Eſtate to B; this gives the Revers of 
the Lande before diſpoſed df, and Hex other I . not Gſpoſed of, to B. in Fee. 


| * 2d Part of Sem. 4 Med. 90. 3 Mod. 228. R. 2 Ver. 564. R. Eg. Ca. 


2 Mod. Ca. 


92.* 
+ So; if he Geiss his Lands in A. to Wy.” 2 alt bis other Lot: Nabe oy 
Khrodheathents: 70 his Brother; alſo Þ give to. my Brother all my Sed Chattels, Ge. 
and whatſoever elſe I have in the World -& Gr. theſe laſt Words g ive him a DEF R. in 


. B. T. f. n. inter Hanel and HeMand'®. > 1 Hal 239 4 Ver: 6. 


[If a Man gives A. a particular limited Eſtate in one Fart of his Win, and then 
gives him all the Reſidue of his Roa] Eſtate, (and —_ ate no wartete en 
the Fee paſſes. Ninbut v. Pain, P. 1947. 3 Ane 486. 1 Vea 10. ! 
So, if he deviſes 0. for Lie an I 0 anne de "af if B. 405 
under Age, to C. and his Heirs ; B. has à Fee, R. Tut 764. Op \ $55 e 
Or, viſes the Fee=Simple to A. and after 'bis Dearb to B. "for Ls 75 . bas the 
Fee after the Death of B. R. Dy. 357. 2 Rol. 42 5. Bend. pl. 2 s — 

So, if he deviſes all b Eſate Real: and Perſonal for Paymene of bis Dur, and 
Legacies. R. Ca. Ch. 196. ws 
After directing Payment of Debts, fays, Diem, in Default of Iſſue of my own 
Body, I give Lands to B. in Truſt to pay Annuities till his "Debts are paid, and 
after all his Debts, Ge. (except the Annuities) are ſatisfied, he gives the Lands 
to C. Sc: H. dies a Batchelor. B. takes à Fee determinable when the Purpoſe 
of paying Debts is Performed. . 42k v. I gene] H. 0 G. 3- 4 B. 
. 21635. ö $i ; | 

If . Leite the B. Wess tile Eſtate 0 4 Woman for Life, and ofterwards 70 ber 
Son generally; the Son has a Fee. R. riAnd. 17117. 

If he deviſes Blackacre to A. for Life, and alt bis Landi not befere 22 of fo 
B; the Reverſion paſſes to B. in Fee. Ri 2 Ver. 4614. 

If A. by Settlement Tenant for Life of Part and Tenant in Tail of other part, 
the Reverſion of the Whole to him in Fee, deviſes all his Lands and Heredita- 
ments out'of Settlement er e Oe" „ _ Reverſion 9 R. 2 Fe. . 

Vide Pe, (N. 6.) 


(N. 5.) What Words make an Eſtate-Tail. 


If a Man deviſes Land to another and bis Tues ; this tnakes an Eſtate Tail, in 
a Will. 1 Rol. 83 5. J. 4-. if he has no Iflue alive. 1 Vent. 229. 

Or, to another #7 his Heirs Male; for the Law ſupplies the Words, of bis 
Bach. Co. L. 25. b. Per 2 J. 27 arty og 

So, to another and bis Children, if he has no Child weil; R, 6 Co. 17. 4. 


Mo. 397. 


To another ind the Fruit of bis Body. R. Mo. 637. 
To A. and bis Heirs legitimè procreatts, Mo. 637. 
To the Heirs Males of the Body of B. now living; the Son of B. (who was os 


Perſon deſigned to take) takes an Eſtate Tail. R. 2 Vent. 313. 


To A. and the Heir Male of his Body, in the ſingular Number. R. Cro. El. 31 3. 
Cont. if it be, to the eldeſt Tſſue Male. R. Sav. 75. 
To A. and his Iſſue Male. Cro. El. 40. 


So, if a Deviſe be to A. and ; be dies without Iſſue, to RAPTOR 2. has an 
Eſtate Tail. R. 3 Med. 123. R. 1 Rol. 837. J. 3. Per Hale, 1 Vent. 230. 

[If J. deviſes to B. his Wife all his Lands not in Jointure, and then ſays, 
if the has no Child by me, and for want of ſuch Iſſue, then ſaid Premiſſes 
to Return to my Brother, Fc. B. takes an Eſtate-Tail by the firſt Words, 
which cannot be controuled by PE Provifions. H y/d v. Lewis, P. 1738. 


1 3 432. 


80 


BEV is i 


80 4 Deviſe to A. end if be dies not having à Son, &c. A. takes in Tail Male: 
Per Popb. Mo. 682; 1 Vent. 22 e x 

So, a Deviſe to A. and if he marries and has Iſſue Male, his Son ſhall have it; and 
if be bas no Iſſue Male,” B. ſhall have if. R. O C.127. . 
So, a Deviſe to A. for Life, and then to B. and if A. and B. and his Heirs die and 
bis Siſter ſurvives them, ſhe ſhall have it; B. has an Eſtate-Tail. R. 2 Cro. 416. 

A Deviſe to A, and ſuch Heir of his Body as ſhall be living at bis Death, and in 
Default of fuch, the: Remainder to another ; A. has an Eſtate Tail. R. 2 Ver. 
Devise to 4. for Life, and after to bis Heits:Male of his Body, and his 
| Heirs for ever; and for want of ſuch Heir-Male, to B.'s is an Eſtate Tail in 4. 
Liſle v. Pullin, M. 13 G. Str. 729: Ld. Raym. 1437. TE TE" | 
{Deviſe to A. and his Aſſigns for his Life natural, of Reverſion of Lands ex- 
pectant on the Death of another, and after Determination of that Eſtate, to 
Truſtees for his Life to preſerve contingent Remainders, and after his Death to 
the Heirs of his Body, with Remainders over, is. an Eſtate-Tail in 4. Coulſon 
v. Coulſon, H. 13 C. 2. Str. 1125] _ e 3 

So, a Deviſe o A. for Life, and after his Death to the Heirs of his Body, 
gives an Eſtate Tail, executed in 4. R. Cart. 171. R. 2 Lev. 58. R. 1 Kol. 
836. J. 50. R. Lut. 824. Sal. 75 ati | CO ORG 

Or, t A. for Lift, and after his Death to the Men-Children of bis Body. R. 
Mo: 397. Bend. 30. n | 

if a Man 2 A for Life, and after his Death to the Uſe of the Iſſue- 
Male of his Body, and the Heirs-Male of the Body of ſuch Ifſue-Male, A. takes 
an Eſtate-Tail. Roe v. Grew, H 7 G. 3. 2 Wil. 522] 
Or, to A. for Life, and tifterwards to bis Heir Male. Per Poph. Mo. 397. 
Cart. 171. a Ver. gas | r 
[If a Man deviſes a Remainder to his ſon for Life, and his Heirs-Male, with 
Remainders over, the ſon takes an Eſtate-Tail. Dubber v. Trollop, M. 9 G. 2. 
B. R. H. 160. | fr rar 
To A. for Lins and if ſhe marries after his Dedth and has Heirs of her Body, 
then the Heirs ſhall have it. 1 Rol. 839. I. 32. | © tht | 
To A. for Life, and if ſhe marries after his Death and has an Heir of her Body, 
to fuch Heir and the Heirs of bis Body; and if A. dies without Iſſue, to another : 
A. has an Eſtate Tail. Dub. Cro. El. 313. Cont. Mb. 593. Dub. Ow. 148, 
but it is badly reported. 1 Rol. 839. 1. 35, Noll, 41. l. 434. 
- To A. for Life, and after his Death to the Heir Male of his Body. R. 1 
Vent. 232. 2 Rol. 253. I. 0. 118 | 
To A. for Life, and after his Death to the Iſſue of his Body by a ſecond Wife. 
Per Hale, but 2 J. cont. 1 Vent. 225, Sc. R. in the Exchequer-Chamber. 
2 Lev. 58, 61. Pol. 111. 0 r | 
To A. for Life, Remainder to the next Heir Male, and for Default of Heir Male, 
i B. R. 1 Vent. 230. % 
To A. for Life, and afterward: to the next Heir of his Body for Life, &c. 
Semb. cont. 1 Lev. 257. | 
So a Deviſe 10 A. and his Heirs, and, if he dies without Iſſue, to B. gives A. 
but an Eſtate Tail. R. Cro. El. 525. R. 2 Cro. 290. Bridg. 1. Tel. 209. 
R. 2 Cro. 22, 1 Rol. 835. I. 40. 836. J. 17. R. Ray. 453. | 
So, a Deviſe to A. and his Heirs, and, if his Sifter ſurvives him and his Heirs, 
to the Siſter in Fee: For it appears that it was intended Heirs of bis Body, for he 
cannot be without an Heir general when his Siſter ſurvives. R. 2 Cro. 416. 
Mo. 85 3. 3 Bul. 195. 1 Rol. 8 36. J. 10. Cont. per e 2. acc. Cro. Car. 
58. Hat. 65. R. Arc. T. 12 V. 3. B. R. inter Nottingham and Jennings, 1 
Sal. 233. (Reported Comyns's Rep. 82.) 


proved that B. was his Couſin. R. 3 Lev. 71. 

But a Deviſe 20 A. and his Heirs, and if be dies without an Heir, to a Stranger; 
A. has a Fee. Agr. 2 Cre. 416. R. Cro, Car. 58. Dy. 4. a. Cont. Dy. 4. 
a. in Marg. R. acc. 1 Sal. 238. | | | 


So, a Deviſe to A. and bis Heirs, and for want of Heirs of him, to B; if it be 


$0. * 


* 


Y 


5 Bs N * . 


80, to A. and his Heirs, OY . Land to B. and his Heirs ; { 4ot and B. dies 


wit our Tue, living A. to A. and Us both die without Iſue, to 1.639 
1.3 

88, te A. and Bis Hirt, 92 Yoo and if be dies after; the 1061. wy 
coithout Tſue, to B. is a T B. ſhall have the Remainder, the A. dies 
defore Payment. * 


4 5 
80 if a Deviſe be 7s 727 Ly His of bis Body, and after the Db A. 


| that'bis on B. Halt 'bve it; yet A. Has an Eſtate Tail. R. Mo. 593. Bend. 
pl. 244. 1 ite 


Or, to A. and 7 Heirs bis Body, and if he dies in the Life of B. then bis 


Brother ſhall have. it ; his rother ſhall not have i * if A. REN in the Life of J. 


if he döes not die without Iſſue, R. Cro. Car. 


Ji if the Words be, f A. "Ries * Be has Ifie during | the Minority of B. 
R. Mo. 127. 


Or, if 5 dies without Heiri Before 2 1 2 . that the, ahi Salt to bis Siter. 
R. 2 Lev. 162. 59A 


80, if a Deviſe be to A. (his younge r Son) 2 Bis Heir}, and if be dies. 11. 
out Heir, to his own right Heirs; A. Sls but an Eftate Tail, R. 1 Sal. 2 33. 


$6, if a Deviſe be zo A. and the H Heirs F his Bad 55 4 econd Wi ez it mall 
be an Eſtate Tail, es he has a Wife living. 1 I Pont. 228. % Ye 


To A. and the Heirs Male of ber Body, provided ; that ſhe marries and has 72 


. Male by a Man of the Name of S. mal 12 a * Tail to her and her Oe. 


Male by any of that Name, R. Sal. 


0 A. and B. for their Lives, equal = be di Ph , 8nd after their 8 
to 1 Heirs- Male of their Bodies qual; to be divided, and if either of them 


die without Iſſue, then to the Survivor 20 Life, and to the Heirs-Male of his 


Body ; it is an Eftate-Tail. Thruftout v. Peake, M. 3 G. Str. 12] | 

To A. B. and C. and to the Surviyor and Suryivors of them, in Truſt 72S my 
Siſters D. and E. eq jaglty betwixt them during their natural Lives, without com- 
mitting Waſte; and if either of my ſaid Siſters die, leaving Iſſue or Iſſues of her 
or their Bodies lawfully begotten, then in Truſt for ſuch Iſſue or Iſſues of the 
Mother's Share; or elle ! in Truſt for the Survivor or Survivors of them, and their $ 
reſpective Iſſue or Iſſues; and if both my ſaid Siſters die without Iflue as afore- 
ſaid, and their Iſſue or Ifues die without Iſſue or Iſſues lawfully to be begotten, 
then in Truſt for F. Cc. is an Eſtate-Tail to the two Siſters, with croſs Re- 


mainders. Shaw y. Weigh. On Error in the Houſe of Lords; reverſin g Jud 185 


ment in Error in B. R. Ten Lords to Seven, Eyre, Pengelly, and Bartels 4 
reverſing, the other Nine Judges for affirming. Furt. 58. Str. 798.] 

So, if a Deviſe be 7 A. and his Heirs, and other Land to B. get his Heirs, 
and that the Survivor ſhall be Heir to the other i either of them dies without 


| Tue; A. has an Eſtate-tail. R. 2 Cro. 6 


So. a Deviſe to three Daughters, and if an of them 4 before the others, one 
foall be Heir to the other, and if the three BY joe die without Iſſue, to B. the 
Daughters have an Eſtate-tail. R. 1 Rol. 836. J. 25. R. Mo. 864. 

Or, to two Sons for Life, and afterwards 10 their Sons. and ther Heirs, and 
that the one ſhall be. Heir to the other, and :f both die without Yue, to B. the 
two Sons have Eſtates Tail. R. 1 Rol. 836. J. 40. 

So, if a Man deviſes that Land ſhall deſcend to his Son, and that bis Executor 
ſhall take the Profits till his Son dies without Iſſue, and if be dies without Iſſue, 
that the Whole ſhall remain, &c. The Son an Eſtate Tail. R. 1 Rol. 8 39. 
J. 40. 

80. if a Deviſe be, 70 A. for Life, and 18 to the Heirs Male of the 
Body of A. now living; a Son of A. then living, takes in Tail. * Pol. 457- 
2 kent. 313. 2 Jon. 100. 


So, if a Deviſe be 70 A. and the Heirs of his Body for 500 Yea ears ; it ſhall be 


an Eſtate Tail, and not a Term. R. Med. 773. R. 2 Cro. 62. 10 Co. 87, 


Semb. to be but a Term for Years, but no Reſolution. Cited to be a Term for 
Years: 1 Rol. 741. J. 47. 2 Rel. 424. 
. 


| So, 


paw d 1 „ . 
4% Pa mois be 0th. #7 Lift," if fbe do not marry; but 1f Me mar- 
vie," * 2 e , of 67 Body Remainder to. B. the ſecond Son in Tail, 
Remainder te C. the third Sen in Tail; A. the eldeſt Son has an Eſtate Tail, 
tho the Wife does not inarry: For the Intent . pa roger res and 
the Words ſhall be for that Purpoſe. R. 3 Lev. 125. Ray. 428. 
[If A. deviſes Lands to his Wife for Life, hs to! 1 Son H. for i, tien 
to his Son G. and his Heirs for ever y and if he dies without Heirs, then to his 
two Daughters K. and J.; it is an Eſtate- Tail i in G. Dte v. Wilks, M. 7 G. a. 
T. ene 
F If A. Jeviſes real Egate to his Son B. for Life; to his ne i in Tail-male, to 
his Son C. for Life, to his Sons in Tail-Male ;/ to his Son D. for Life, to his Sons 
in Tail- Male, with-Remiinder over; and gives to Truſtees two Long Annuities, 
one for D. for Life, Remainder to D.'s Son, Remainder to the Ifſue-Male of his 
Body, Remainder over; and the other to his Son E. for Life, and in Default ot 
Iſſue-Male, Remaindet to C. for Life, to his Iſſue-Male in Tail-Male, to D. 
for Life, to D. Soh for Life, Remainders over; and makes C. Executor; B. 
dies without Iſſue, E. without Iſſue Male; the S6n of C. born after Teſtator's 
Death dies, and his Father adminiſters; C. joins with D. in Sale of the long 
Annuity, and D. receives the Money. As te che ſecond Annuity, there being 
Words of Limitation, ſuch as would create an Eſtate- Tail in real Eſtate, on the . 
Birth of C.'s Son, the whole Intereſt in Remainder after C.'s Death veſted in him, 
and C. is abſolutely intitled to it as his Adminiſtrator. As to the firſt Annuity 
C. and D. ſhall replace it to D.'s Son, and C. may have. Relief againſt D. As 
to the Deeds of the real Eſtate, the Court will nat order them to be depoſited in 
Court, which is nerer done but in Caſe of a Remainder-1 „ whoſe Intereſt is 
expectant on a mere Tenancy for Life. Iuie v. Iuie, P. 1738 1 Athyns 429.] 
[If A. deviſes to Truſtees in Fee till B. attains 21, i B. attains 21, or has 
Iſſue, then to B. and the Heifs of his Body but if he die before 21, and with- 
put Iſſue; then over. If B. attains ar, or a+ bes Iſſue, an Eſtate - Tail veſts in him, 
ad thc Limitation over is a Remainder which takes Place on his Death without 
= Ic; if he dies without Iſſue before | 41, it goes over by way of executory 
: Deriſe. Brownfward v. Edwards; H. 1550. '2'Vezey 243. ] 
If A. deviſes all his real and perſonal Eſtate to Truſtee, to pa the Rents and 
Profits to B. for Life, then to ber Son C. for Life, then to pay them to the Heirs 
of his Body, and for want of ſuch Iſſue to the other Sons of B. in Tail, then to 
= the Daughters of B. and for want of ſuth, to cohvey to D. in fee; C. is intitled 
a to 2 Conveyance in Tail of the Real, and to the abſolute opt of the perſonal 
” Eſtate. Garth v. Baldwin, T. 1755. 2 Vezey 646. 
[If an ordinary Man makes his Will of all his worldly, Ge. gives ſeveral ſmall 
' Legacies payable in 12 Months, gives Lands to A. B. and C. not to be parted, 
but the Rent to be parted between them, then to C. a Houſe, c. (without 
further Limitation) and declares, that if either of the Perſons before named die 
without Iſſue, the ſaid Legacy ſhall be divided between them that are left alive; 
C. has anne e in We Houſe. Hope v. Taylor, P. 30 G. 2. 1 B. M. 268.1 


(N. 6, Y What not. 
But if an Eſtate be limited over after a Death without lune upon a Contin- 2 


1e 


R ATA THY © 


9. gency, this does not make an Eſtate Tail, but an Executoty Deviſe; as, if a Po, . 
Man deviſes to A. and his Heirs, and if he dies without Iſſue in 2 Life of. B. 

he to B. and his Heirs ; A. has a Fee, and B. only a Poſſibility, K. 1 Rol. 835. 

7. 1. 45. Bridg. 3. 2 Cra. 59. R. Dy. 354. 4. 

| So, if he deviſes fo A. and bir Heirs, and if — ＋ 2 Marriage, or vitbh- 

be in Age and without Iſur, then to B. y 1 Rol. 8 Hard. 1 50. | 

7, If he deviſes to bis Wife, and if ſhe 1201 5 1 as 7 fue, or if the 1 E 

for dies within Age, or before his Wife, 2 if ue, to B. the Wife 


only for Life. R. 2 Cro. 199. Vide Bl. 1 7. 


A Deviſe 70 4 Son for Life, and after his Death, i he dies without Iſue then 
wing, to a Daughter ; the Son takes but for Life. 1 Vent. 231. | 
Ver. III. I So 
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dos Depyiſe 2 A. far Lie, and , be bas ue lt us fark Nu. Malecon 
Ain. Heirs ; and if be dies without A Males 10 B. and bir Webs yr the Iſſae has 
2 Fee, and not an Eſtate Tail. N. 1 Sal. 24. 
To A. B. and C. and if they hve unto full Age, and baue Tar. tht 14: ' them 
and their Heirs ;; and if they die without Iſue, ' fo B. ſhall: be à Fee, and not an 
Eſtate Tail. N. L. 6 Leo. 115. Neem 
180, a Deviſe to AH. and bir eirs, and. le des befort 21 
of bs Bath, % B. Dub, Hard. 148. 195 (445, 5 F201 
, a Deviſe to A. and the Heirs Male o bis Boch, . he dies Al Heir 
of 6 Body, tn Bag only Spec Tail to A. and not à Tail General. 
K. Mo. 13 Med. 318. N. Dy 171. % Bend. pl. 114. 1 And. 8. 
80, if a Deviſe be fo: A. and; ards o hit firſt Son and the Hein, & his 
— tben to bis 2d, 3d aridiother Font in the © fame Manner, and for Default' of 
ue to B. Gc. and afterwards there is a Memorandum, that A. do not alien from 
Ga 2 but that after Default vf fiich Iſſue," the Land ſhall remain to B. 
This does not reſtrain the firſt Words; 1 of! A. ſhall take in "_ 
Oenefal. R. 3 Med. 8 1. Pal. 6 % „ a 
80, if a Deviſe be to A. u Hrurs, nd afterwords to: the FOR Male | of bis 
Body, and for Default of furh' Iſur to B.; it thall not be an Eſtate Tail to 4. 
by 3 when by er nente _ e Eftate for Tears will 
be merged. 1 Sal. 226. en 
80 it was 40 K. "for. Lot, ane afterward: to 555 fir, * ae; 34 Sen in 
| Tail Male; and i A. diet without Heir. Male, to B. it mull not be an N 
Tail in A. Ro Sal. 236. 2 Ver. 450, 546. 
Or, ro his:Sifters A. and B. for LR, end of if they roſy n thew vr. the 
Survivors ard: 455 Inet, and , bit Siſters die without: Iſue, or having Iſue ſuch 
Iſſue ſhall die without Tue, iu D. is only an Eſtate for Life in the Sith 
* [This jodg- Remainders in Tail to their Iſſues. R. a Mod. Ca. 382, 384. 
ent he. Nt a Man having an Eſtate not within the — (as an Anniity: in 
Houſe of Fes iſſuing out of the Fout one-half: per Cent. Duty in Barbagees) gives a Power 
Lords, tho? ho” 9 \by his Will to his Executors, to intail it on his Daughter and Ber If Iſſue, and in 
Judge bean Caſe of her Death, and Failure of her Iſſue, to divide it in Moieties between his 
Life, and 3 an t Nephews; hir Intention being, that it be made good: to — for Bife] and 
Eſtate G to-her lawful: Heirs for ever, and on Failure thereof, to his two Nephews, moie- 
27. ot > (tively; . As no Remainder can be created of an Eſtate not within the Statute, it 
18s ] is void as to the Nephews; and it muſt be ſettled to the Daughter for Life; and 
to the Heirs of her Body; which is a Fee-Simple Conditional, with Power, _ 
Iſſue had, to alien. - OR Yn — E. 3 7 7 2 1 12 — T1 
Fr Le (ey 7) Nenn 89 Wo N 


. 0 N. 7: 9 What © Words make an Eftate only for Life.” 
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; But if a Man deviſes to another nh, he takes only for Life. Lat. 40. 
FM 8. 
I 7 deviſes all his Landa, Tecemetits wt e e ee after 
Debts, Legacies, and funeral Expences paid, to his Brother-in-law, he has only 
an Eſtate for Life. Semb. Merſon v. Blackmore, T. 1742. 2 Atkyns 341.] 
So a Deviſe 2% A. for 'Life, and afterwards to bis three Daugbters egually t9 
* ee the Dau _ take only for Life. 1 Rol. 833.4 . 40. 834. J. 35. 
K. Mo. 594. R. 1 Ver. 65. 
Fide Ante. Or, Bark to A. for Life, the other Part to B. and after the Death of A. the 
e Whol to B. he takes only for Life. 1 Rol. 834. J. 20. 
80 4 Deviſe 0 two Sons and their Heirs, and if either. dies before M. arriage, or 
within Age and "without e the Whole to the Survivor; the Survivor takes 
only for Life. 1 Rol. 836 
So, a, Deviſe t three angie = if one dies * the others, the one ſhall 
be Heir to the other, gives but for Life. 1 Rol. 8 36. 4. 35. R. cont. 1 e. 
833.4 45. n * * oy” _ 
* 


a a ' 
Fo 


pare Vie 8 8 3 


Bo, „ Dein 10 * With Until Bi arb 24 Tears] wn! Va. B. Mete A. 5. 
takes only for Life: N 1, Ra. 86% I. ))) 
So, if a Man deviſes fo A. fer Life expreſfly, Raeder fo bis Hein Mate al 
tbe Heirs of nnn _ _ fr" TRE 151 6. Cro. 3 453. 8 
Mo. a ' 13 
5 80, % Haben a. and Wife Kew their Lives; Remainder to aber due chu and 
they have u Son in N. X. 6 Co. 9 te Anne (e, 43h 6 
Or, to A. for Li ife, > hep 4. the Sons of bis Body. I Roi. 897. I; 10 
Vent. 231 ea 
al. 7 Or, e to his Be, herd he has two Sons 1 46. Cont, Croc BI. 
4 60 742, 743. for the Remainder i is void ren, cry D Hale Sem, acc. 
V. ent. 229 
(1 1 A. Heit for Life of: albwy Eſtates, and after his Death to lis Son 
4% T. and his Heirs Male for ever, but if T. ſhould die without Iſſue, then to 
« his next Heir Male for ever, the Elder to be preferred befote the Vounger, 
« and if no Male Iſſue left behind ſaid 44. then the Eſtate to devolve to the 
r Females; and if no Females then A. to give and diſpoſe of the ſame as he ſhall 
% think fit”. 4. had at the Time of making the Will. T. who died ſoon! 
after Teſtator, and a Daughter ho had another Son S. who was then dead, 
but Teſtator knew it not. A. takes an Eſtate for Life, in Tail- General 
and Remainder in Fee is veſted in 4. Feil v. Fell, P. 1 13 G. 2. 3 Vi. 309. 
So, to A. for Life, und "that — 29 diſpoſe to n c Be pes. | R. 
1 Mod. 755 Lat. 40. R. 3 L ile infra. (\ 
So, if a Deviſe be 7 A. 2 y. na to bis I Lee, or Children; what he 
has Children living; it will be but an Eſtate for Life, + Per Hale, 1 Vent. 229. 
- [If a Man deviſes to his Wife for Life, then to his Son and his Heirs lawfully 
begotten, viz. the Firſt, Second, &c. ſucceſſively lawfully to be begotten by 
his Son, and the Heirs of the Body of ſueh Firſt, Second, Ec. Son, according 
to geniority; and in Default to the right Heirs of Teſtator; the Son has only an 
Eſtate for Life. Lam v. Dauit, M. 3 G. 2. Str. 849. Ld: Raym. 1561.) | 
To A. and bis * 15 wt the' * has no Iſſue Reeg. R. Cro. El. 40. 
5 And. 132. 4,8 
th bb Wi 2 eel} 63 Doug FF Fr Ki- attoln 16, ons if the  Dangbeer dee, 
all be ber Heir ; the Dau ghter takes only for Life. Per 2 Leo. 5 5. 
2 , 2 Deviſe 70 A. and bis 2 and if be dies within Age, to FA his younger 
Children ; the younger Children take only for Life. R. Ca. Parl. 210. Skin, , 
| 6 
TT the Deviſe be of bis Share in the New River; 3 for Share imports his 
Part only, not his WATER. ente in it. R. & aff. in Parl. Ca. Parl. 210. 
Skin. 339. 8 
So 80, ff a Deviſe be to A. in Ve all, 4 f0 B. and other Cbildren other Lands in 
Tail, and if any Child dies within Age and not married, his Part ſhall go to the 
Survivors ; the N take ſuch Part — for Life. R. 2 Ver. 1388. R. 
2 Leo. 129, 193. 180. Cro. Bl. 52. 1 N 
So, to A. for Lise — wit bout Impeachment of Waſte, and if be dies lanes 
Tue, to fuch 22 and bis HP, gives ani; any Eſtate for Life. R. 2 Mod. Ca. 
261, 383. 
Or, to A. and B. for Li be; &c. and if e habe Iſue, to fuck Tue, their 
Survivors or Survivor the Mother's Share and their reſpective Iſſues. R. 2 Mod. 
Ca. 253, 256, 382. Put. Ly a was reverſed by the Peers, 9 J. acc. 3 cont. to the 
Judgment. * Ane. 
So, a Deviſe 70 A. * Li fe without Impeachment ; and if he bas Tue Mate, £0 fi fn, oz. I 
ſuch Iſſue Male and his Heirs; and if be ſhall not have Iſſue Male, Part to B. and wee 
hrs Heirs; and if A. dies without Iſſue Male, the other Part to C. and his Heirs ; 
A. takes only for Life; for the Words, i, A. dies without Iſſue Male, are to be 
taken with Regard to the Words before, wiz. if he ſhall not have Iſſue Male, and 
by the firſt Words the Intent pears that A. ſhall tans only for 5. K. 3 Lev. 
434+ 1 Sal. 2244. 6 | © 
. | | : VT, 


”— 
1 
. 


have Term till B. pays 


dren then living 4 he only an E ate . Jeet Foe to . 


'& 


RNemzindets 0 Teſtator a righ 


„ D E 2 Vi 18: k. 


Or, t A Kr 4 a if le bas nd Ife ling at birDoath, 1 60 "Y and tits 
_ Heirs, but if be has Iſſue at his Death, to tr Heirs of A. R. 28.1 Side 46. 
6 
2: to' 6 ers 
4. Le Male, gives — only for Life. R. 2 Lev. 224 | Arey 
bis. Chil 


80, 2 Dat 4 A. for Life, and afterwards ar his Dipps to any. f 
in Fee. 
R. 1 Sal. a 


So, if a Man deviſes 7 tA. 2 pray, inks, to him for Life. 13 x 
Or, che Fee of his Hſtate t& A. for Life, or to A. e ys with Reminder 


to another. Lat. 44 Dy. 357 0. in Murg. Wan e. 
Or, the Fee to K. and after bis Death to B. who was A.'s Heir A. takes 


far een 0 Þ, for Ne Renttarider, 70 A. in Fee. R. Dy. 37. 
Bend i, nts n 

are e e gere. Romainder /o B. le, A. takes only for Lite, Dy. 
38g. 4. in Marg. $343 : 5101 ft. 

. 1 be rdeviden 40. K. out. of the Prof _— it hall be. ſor 
1415 2 Fer. 206. Nia. . +) „ 7 e 13 
Ot, 3 „ *. 


. D. — — 16. 4. O 
kk but co N. onh, \ whe 46.0 joine, 


gt ot apy yon; ay Fry that. if be. 
Parcbaſer with me, M. may enten: A. has it only for Life. er 40, 1 
, in lin nien e 0k E ee 
Fudnitatr. R. Ray. 428. 

& Desiſe * ba Gem tee econ Country, gives an Eftate-for Life 
if" ſhe ders not return, tho his Stay here was W 1 Ra Jon: 74. Int. 


3 (122 Hey. hi. 2 Mad. 2. 

Bl be ma. Aogfer r and\Debrsiof the Taerar and 
Staimendd . B. f Life; Ac. A. has not a Ercehald, as he would have if it 
were by Deed, but Chattel only; the the End of a uncertain. * 
2 F. Se. . 3 5, 316. 8 Ce. 96. 4. Semò. Al. 4. . 

r, a Deviſe zo A. during bis Son's Minority. Cro. El. 31 2 


1 # Qry WR. twin bi dere 21 Tears, 2 Med. 47 K. 55. 270. We. 


Man e 
* 9 Deriſe or Payment "of Dali till B. attain rie Age of 215 ball be a2 
* eee. the' B. dies before ſuch Age. R. Cs. Cb. 114. 
21> 
21 Bea Deviſe 6e B. and the, Heirs Maler of bit Body, Remainder 7e B. &c. and if 
A. Bas no Iſue Mole, but Daughters, that ſuch Daughters ſhall take the Profits 
tall B. — 400 J. A. dies, having no Son, but a r ; the Daughter ſhall 
400“. Dub. Al. 45. 
A Deviſe 1 A. of bis Age of 18 Years, = that bis Wife ſhall take the Profits, 
& ber Uþ tit A. attging18 Years, gives a Term for ſo many Years to the Waite, 
which er 2d Huſband ſhall have, and may. aſſign. R. Hutt. 36. 
r A. deviſes Lands, 10 B. and C. Gs. in Truſt, out of the Profits to pay his 
biet D. 100 /. Maintenance, till the marry or die, the Reſidue to pay 
Debts, Cc. then for D.; and at her Marriage, under certain Conditions, to 
convey E. for Life /ars. Waſte, Remainder to her Hufband for Life, Remain- 
—— Iſſue of her Body, with Remainders over; and on further Truſt, if 
le dies unmarried, to, the Uſe of B. for Life, Remainder to the Son of his 


other Grandaughter E. in Tail, Remainder to C. for Life, Remainder to his firſt 


and other Sons, Remainder to C. for Life, Remainder to his firſt and other Sons, 
t Heirs; and on further Truſt, if D. marries 
contrary. to the Directians in the Will, then to convey to Truſtees as to one 
Moiety for D. fot Life, Remainder to preſerve contingent Remainders, Remain- 
der to her firſt, and other Son, with Remainders over; as to the other Moicty, 
wt E's, Son in like Manner. D. has but an Eſtate for Life ſant Waſte, with Re- 
mainders o over in ſtrict amen, as being the Intent of A. upon the Will, * 

* 2 8 
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dis only a Traft-Eflate exccutory. lad it been an immediate Deviſe, it would = 


de in Eſtate- Til. LA Othtroby 'v. Bente, M. 7 G. 2. C. J. J.)) 
- TIf A. deviſes leaſehold Eſtates "Truſtees, in Truſt; to affign to his Gran- 
daughter M. dt 21 or ve, if mie marries with their Conſent; if the mar- 
dier without, chen to cohvey to Früſtees fot the fole Uſe of M. during Life, and 
then for the Uſe of her Iſſue. M. marries without Conſent, Truſtees convey, 
Huſband dies without Iffue f M. has oma Right for Life, for the Iflue by any 
Huſband would take by Purchaſe: ' CBunp¹ , Picker; P. 173) 1 Atkyns 472 20 | 
lf a Man deviſes his Lands to A. for. Life, Remainder to H. and C. and th 
Heirs, to: ſupport contingent Remainders "during A. s Life, Remainder to the 
Heirs of the Body of J.; A. takes an Eſtate for Life not merged by the Deviſe 
to the Heirs of Ris Body, but by that Deviſe an Eftate- Tail in Remainder veſts 
in A: Colſon v. Colſon, M. 1741. M. 1-5. P. 1744. 2 Athyns 246, 247, 250.] 
If a Man deviſes his Lande to Truſtees and their Heirs, on Truſt, by Rents, 
Mortgage or Sale to pay his Debts, and then deviſes them to Truſtees * 
Years, to pay Legacies and an Annuity, and then to the former Truſtees and their 
Heirs, in Truſt for his Nephew 4. for' Life, without Waſte; ” Remninder to 
Truſtees to preſerve contingent Remainders, then to the Uſe of the Heirs of the 
Body of A. and for Default to his Nephew B. for Life, without Waſte, Re- 
mainder to Fruſtees to preſerve contingent Remainders, then to the Uſe of the 
Heirs of the Body of B. with like Remainders to other Nephews, and A. dies 
without Iſſue; this is not an Uſe executed, but a mere Truſt in Equity to B. 
and the whole Fee being deviſed to the Truſtee, no legal Fee can be limited 
it, and B. can take no legal Eſtate, and has not an Eſtate-Tail, but an 


Iſue of bis 
| Y of bis Body, always 
adn 


and do not hold in Parcenary. Dy. 3 50. 6. Cro. El. 441i. - 
If he deviſes to three, por rd oh ur viv 1 
are Joint-tenants.- Cro. El. 163. Ow. 25. Vide 3 Leo. 19. 
If he deviſes to the next 4 's Blood, all in the ſame Degree in Confanguinity 
take jointly, Per 2 F. 2 Rol. 256. LONG Ke dau e 
If he deviſes 70 his Daughters A. and B. fur Life, equally to be divided, Re- 
ä pc 5 the Heirs of B. they are Joint-tenants for Life. R. 6 An. Eg. 
a. *% AW AQ * Nob % 44 S 44% TX) | | r | 
If he deviſes to two, 'equ 


they are ſoint-tenants. Ey. Ca. 148.* ide 2 Rol. 90. I. 5.) LEE 
So, if 4 Man deviſes Land to A. in Fee, and afterwards deviſes, by the fame 
Will, the ſame Land to another in Fee; they are Joint-tenants. 3 Leo. 11. 
2 Cro. 49. K. Lil. 210. Cro. El. 9. Vide Ante, (F. 2.) Gn 
So, if by the fame Will, he afterwards deviſes a third Part of the fame Land 
to another in Fee. 3 Leo. 11. 5 8 e NR 1 
"[If # Man deviſes Lands to his Wife for Life, then to his D A. and 
her Children, on her Body begotten or to be begotten by B. her Huſband, and 


-therr Heirs for ever; and . has à Child at the Time of making the Wil, the 


takes as Joint-tenant. Oater v. actn, M. 16 G. 2. tr. 17 . | 

lf 4. deviſes Lands to Truſtees and their Aſſigns, till B and C. attain 21, 
to receive the Rents pot = Sree to their Maintenance, and then to B. and C. 
for their Lives, without Waſte, and then to the Uſe of the Heirs of B. and C. 
as Tenants in Common, the Fruſtees take uy a Chattel-Intereſt during the 
Infaney, and B. and C. are Jointetenants for Life. Jrodd v. Downer, P. 174. 
2 Athyns 304. ] | | , » GX 

Vol. III. K | [If 


"Survivors ſhall be Heirs to the other, they 


$3 


2 2d Part of 


Hhy to be divided, habendum' to them and the Survivor, * 1 . 


34 


1 ed Siſters "A. B. ant C. and their Aſſigns, 4 to enjoy the Premiſſes to their 


j 
[ 


v E VI $7 E. 
cif a Man deviſes Lands to Truſtees, their Heirs and Aſſigns, in Truſt, to 


te Uſe notwith their Coyerture z and as his faid Siſters ſhall ſeye- 
y die, gives the Premiſſes to their ſeveral Heirs, with a a Proviſo, that the 
Truſtees ſhall: ſell what is neceſſary. to pay his Debts. and Legacies ; the 17 78 
take as Tenants in Common. Sheppard: y., Gibbons,” M. 1742. 2 Athyns 441. 
But if a Man deviſes Lands Fo. A. am B. and their. Heirs equally to be divi 
they are Tenants in Common. one. till Diviſion made. Dy. 25. 4. e 
R. 1 Leo. 268. R. Mo. 594. Fs 05 39, 3. R. cont. Cro. EI. 330. Acc. * 
VVV 
If A. deviſes his Lands to Truſtecs, 0 ſell and pay Debts, the Refdue to jp 
and. be equally; divided among his — 2 Children, and the Suryivor of 
them, and 2 Heirs for ever, they take as Tenants in Common, . cc equally to 
«. bes. diwided,': now being allowed to make Tenancy in Common in Wills, 
though Not formerly, nor: co "EY Day i in G | "Stones Ve —_ 55 M. 1749. 


1 Ke, Aeg not en 9 9 


Uf a Man deviſes Land. bis Wife et fe. 9 1 her Dank. to A. B. C. D. 
and E: his ſons and Daughters, and the Survivors and. Survivor of them, and the 
Brecntor of ſuch Survivor Share and Share alike, as Tenants in Common, and not 
as Joint -tenants; it is a Tenne, Wen, in Fes. {Roſe v. Holt, P. 6 q, 3- 
3. M. 188.4280 M m2. to 3. 7 £0} 

[CJSo if a Woman deviſes, a. Houſe to hes Huſband for, 2 5 "Fe Brother the 


| Life. to the Children of her Couſins A. and B. or, ſuch of them as ſhall be then 


living, Share and Share alike, and if the Brother is not Living at the Huſband's 
Bench, \ that. then the Houſe be divided amongſt the Children as afarefaid ; it is a 
Tenancy in common to the eg x and not for 3 cal: Hates v. Buds. 
P. 6 G.. 8 B. M. 18 4 bin Sri 1. 
- Or, A, and'B. el w withoutimory, . Dub. Dy, as. 4. Sal. 3 
in Marg. Per Popb. ; cont. Cre. El. 696. Ricont. 2 And. 15 UT»; 
So, if a Deviſe be to A. and B. and the Heirs of x > as / their Bale, they 
are Tenants i Cemmon-. Femb. Dy. 2 St Mg Solve e 
Or, *Herrs of every of their Bodies. Y. 32 
% Or, t Az and B. and if either dies, bis . A inherits. . ASE. 1 
Or i three and ther Heirs reſpectiueſy. 3. Heu, 333. 
221 ae Deviſe to. tuo lh and the. ou 5 heir. Bodies. 6 K. cio. El. 
443. 09 ; att n oh bas 
Or, Wo and * * equally., . Crs. El 4th, 696 
So, to two equally and cheer, Heirs. R. Cro. Ke 443 bac. . Mo. += i 2 Rel 


89. ho ai = oof S 


12 
; > 


* 2d Part of 
2 Mod. Ca. 


So, to two and ſhi Heirs Part * Part like. Oro. El. 444 696. R. Cro. 


Our. eins 

So RGA and B. Children of bis deceaſed Da ber, and bis furviving Ne 

25 equal. Parts, viz. a Moxety to the Children, a Moiety fo the ſurviving Daugh- 
ter: A and B. are Tenants, in Common of their Moiety. - R. 3 Mod. 210. 


So, to two and the Heirs of their Bodies equally to be divided. Per 2 J. Dal. 0 
r ife. 


* -Fachiortwe: Sons, t el Kuſdus: ber are Nenn in en * 
N. IIe I A 2 sel 25, 


To his two Daughters,.. Nane to Th in 9 


J0 three Daughters in Tail, and that every of them be __ of 2 's Heir i in LAP 


Portions. R. 1 And. 194. 1 Bul. 1 I 3. 

To two and the Survivor and his Heirs, equally 70 be divided; they are Joint- 
tenants for Life, the Inheritance in Common. Fe. Eg. Ca. 160... 

To: three Sons and their Heirs, and that the . be equally to my Said three Sons; 
they are Tenants in Common. R. 2 Rol. 89. of 

Vet, if a Man deviſes 0 A. and B. 2 to divided, and to the gc ; 
| are Joint-tenants, and not in Common; for the Intent is expreſs, that the 
Survivor ſhall have it. R. 1 Vent. 227. 2 Rol. go. I. 10. 
But, to A. and B. and their Heirs, and to the Survivor of them to be equally 
divided, makes an Eſtate in Common. K. per 3 J. Powell, FORE. 3 Lev. 373. 


1 Sal. 226, 7. | | 
3 | & | 7 Vet, 


| | | 
* ' | \ 


3 


A. Py B. . fo. be Frvided and to the Survivor and the Heirs of the 
142 PETE a Joint ng, R. Sti. 211. 


(N. 9 ) What Words make a Conditian i in a Wil. 


in a Deed. Co. L. 236. 6. Vide ( 10 (A. 4 

And, if the Remed would be otherwiſe LT it (hall be taken for a Gon. 
dition: as, if a Man haying two Daughters, aq no Son, deviſes to one, paying 
fo much to ber Siſter ; it, will be a Con dition, and the other Dau ghter ſhall 2 
for the Condition broken: for otherwiſe ſhe will be without Remedy. R. 1 Rol. 

J. 50. R. 1 Les. 174, A 

935, 1 n all Caſes 4 there are Words of Condition, it mall be conſtrued 
as a Ca © if the Remedy is not thereby defeated : As, a Deviſe to the 
ſecond Son, upon n that e pays ſ% much ta the E Re. 2 Cro. 56. 
R. Cart. 22 

So, if a Heviſe be to A. fot Life, Remainder to B. a Condition may be 
1 to the a for Kr s and e not be defeated * the Remainder over. 


914. 


| 5 1 nit 11s 
0 10.) What not. e Fes 


But . the latent does not appear to be to ald a Cotiditioh, "OY 
which otherwiſe make a Conditzon, {hall not be conſtrued as 4 Condition: As, 
if a Man deviſes Land to B. p Paying, 4 Rent of. 61. 15 Ann. to A. and if it be in 
Arrear, that A. ſhall diſt train ; .the laufe of Diſtre ſhews that the Word, paying, 
was not intended for a Condition. Dub. 8 Jac. 1 Rol. 411. J. 5. Lane 56. Vide 
Ante, G. 9. Ls 

If he de viſes Rent out of ad to his younger Son, for bis Education in Litera- 
ture; it : not make a C ndition, but he ſhall have the Rent tho he be not 
educated in Literature. 2 Leo. 154. 

If he deviſes Land to the Leſſee of the fame Land, for a longer Term, under 
the Covenants of the former Leaſe; thoſe Words do not make a Condition, tho' 
the Covenants of the former Leaſe determine with the Leaſe. R. 2 Leo. 33. 
1 And. 179. Popb. 8. Cro. El. 280. 

So, if he deviſes, Land to others, upon Trult, &c. it ſhall not be a Condition, 
when he repoſes a Truſt 3 in the Deviſee. R. Cro. El. 288. Mo. 594. Popb. 8. 
Bend. pl. 287. L 

So, if he Aeviſel to his ife Shin 301. to A. and that ſhe ſhall give Bond for 
Payment ; for the Bond was not Becel, if this was intended. as a Condition. 
R. 1. %. 

So, if he deviſes to A. and gives Legacies to be paid out of it; it is only a 
Truſt. R. 2 Ley. 249. 

So, if by conſtruing the Words as a Condition the Remedy will be defeated, 
they ſhall nat be — as 4 Condition, but as a Limitation ; as, if Land of the 
Nature of Borough Engliſh be deviſed to the eldeſt Son paying 40 5. to bis other Chil- 
dren”: It ſhall be taken as a Limitation, and the other Children may enter for 


C * 
LA © ds 


S SS 4 + £4 


was Heir, =P take Advantage of it. K. Cro. El. 205. 3 Co. 21. 4. 10 Co. 41. 
4. R. 2 Cro. 591. 

So, if a Man deviſes Land to an elder Son , upon Condition that he * fo two 
younger Sons, &c. and that they for Non- payment ſhall enter. R. 1 Rol. 411. 1. 28. 
Cro. El. 833. 920. Mo. 644. Noy 51. | 5 

, 


Many Words, make © Eonditivn f ing Will, aaa will not make a Condition VideCondition, 
(A. 4) 
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du, the Sur vfb, ſhall fell ger Payment of Lie, it hall be 


40 ca 


Performance of the Condition, efpecially as it is not a Condition 1 


* - % * . - , s Thy . N " . 
0 , * — 1 k * 3 * = 
. * . of * -- * 
1 ® ” 9 1 * . v 8 g — . ; 
2 3 1 SQ 220% a0 .C4CY 12. 
«be , 5 - 


D R vi gets? 


2 If he deviſes to younger Son, pon fo much to tit BO n 49 if be 


deft Son, paying, &. r ay, 
| 2 a Daughters ; this ſhall be a Limienton. R. 4 Rl, mw 585 Cre. E. 


nger Son dies before full Age, to the e 


376. Ow. 112. Gouldſb. 154. ; 
$0, if a Deviſe be to A. ind B. and their Heirs, provi en cer of them 
Di 


rectlo los. 


1 


and not a Condition, for then the Whole would be defeated 


80, if a" Deyiſe: be 0 4. for Life, or ih Tüll, Let, Bur FR. . 
wit bout ent, &c. it ſhall remain to B. it ſhall not be a Con ki! bat a Son- 
ditional Limitation, upon which B. may entet if A. marries, Sc. . 2 Lev. 


21. Rey. 436. 1 Mod 86. , or, 0, 


80, in all Caſes where a Remainder is limited to another hs na Breach; or 
F. R. Lear ge. Ow: f, $5. 


allure of a Condition. Per Periam, 1 Leo 25 3- 
1 Rel. 111. J. 30, 45. 
As, if a Deb iſe be to 4. his picks" and ther Land to F. nd if A. ver hr B. 


the. Devyſe to. bim Hl be void, and B. Hell . it ſhall 1 tati 
not 4 Condition. N. 2 Mod. 7. * 335 Licits non, 


2 if a Deviſe be to a WEman, PI char fob marries and but Ifur i | 
I 


the Neve me of S. and for Default, to B. tho' the Woman takes an Eſtate: 
11 A alt a conditional Limitation to B. if the Woman "dies * not having" 


by S. R. Sal. 


7 ie 
But a Deviſe £5 Life, or in Tail, upo Mn an EX reſs Condition Reiadder; ther 


66 another, hall bi dieb 4b fl Coltdrigh.” 6' by Eatey for che Condition 
broken, the Remainder will be deſtroyed: As, a Dise 255 A.\in Tail upon Con- 
dition that be do not alien, and for Default 4 Mee, Remainder to B. in . Per 


2 J. 1 Rol. 412. I. 7. «ON. 203 


If à Deyiſe be to a Woman of a ee for Life, and if marries, 7 1 
bis. Executor pay Ber 1000. and the Rent alf ct 75 and return to The ekt; it 
ſhall not ceaſe till the 100. be paid. ＋ 27 6s 2. b 

If a Man poſſeſſed of I wy Deviſes 25 his Wife for Life; thin" ſack 
as ſhe is enfient with, and its Heirs for ever, if it dies before 21 without 


1 the Rwe One- third to Wife and her Heirs,” One-third to Siſtet E. 


and her Heirs, and One-third to Siſter 4. and her Heirs ; and makes Wife Exe- 


cutrix; and dies, Wife not being enſlent, tlie Deviſe over r in Thirds is good. | 


* ; 5 


Andrews v. Fulbam, T. 11 G. 2. Str. 1092. Andr. 263. 
[So with Regard to Fee-S$imple Lands. Gui ver 7 Wicket, M. tg 0. 2. in 


B. R. e contra in C. B. Per Willes C. J. and Parker J. Str. 1093.10 


As to a Deviſe for Payment of Debts, and Legacies, Vid che, 6 3 A. 
&c.)_ | 
At to 2 Deviſe of Lands to be fold, Vide Chancery,” (3 A. 6, 7- 4 


. iT) Condition, how frre 


The Words of a Condition ſhall be expounded ſtrictly: as, if a Deviſe be to 
A. B. and other Children ſeverally in Tail, Provided that if any Child dies within 


- Age and before Marriage, his Part ſball go to the Surtivors; if A. dies before 


Marriage, and afterwards B. dies before Marria 1 tho his Part which acerued 
by the Will ſurvives, yet that Part which oy ud by the Death of A. does not 


80 to the ſurviving Childten. R. 2 Yer. 388 
II give to my Grandſon, his Heirs and Align, bat in caſe he dies beſore 


* 21,;67 marriage, and without Iffue, then to B. ſhall be expounded, ** in 
5 he dies before 21 unmarried, and without Iſſue; and attaining 21 is a 


1 


euer v. waxy; M. 16 G. 2. Str. 117 5 
| Hi . A „na 


* 


enen 


e. 


(N. 12.) What Words make an Eſtate by Implication... 


So by a Will a Man may have an Eftate by Implication, where ſuch Tinþfi 
tion is n : As;/ if a Man deviſes a Houſe to his Sou and Heir aft& 


the 


his Heir cannot take till her Death. Yau. 262; 3. R. per all rbe F. 15 H. 
3. R. Mo. 8 52, 3. - 8 , c [| 
So, if he deviſes to A. his Son for Life, and after rhe Death of A. ud Bt: Wie, 
to the next of Heir of A. the Wife of A. takes for Life. R. 1 Leo. 257. 

So, if he deviſes 70 all bit Sous except A. and if all bis Sont die without Iſne to B. 


7. 1 7. 


* 


der. Dal. 4+. | » AG | 
If a Deviſe be to A. till his and Heir attains 16, and if the Daughter 
des, B. ſhall bave it; the Daughter takes by Implication for Life. 3 Leo. 55. 
So, if he has two Daughters his Coheirs, and deviſes to one after tbe Dearh of 
bis Wife ; the Wife takes by Implication for Life. R. 2 Ver. 723. 

So, where the Implication is neceſſary, the Deviſee may take, tho' he takes 
another Thing or Land w expreſs Words in the ſame Will : as, if a Man 

an 


deviſes Goods to bis Wife, after the Death of his Wife deviſes his Houſe to his 


Power to Truſtees to ſettle a Jointure, and in ſtrict Settlement on the Iſſue of the 


Marriage; but if A. dies without Iſue of bis Body, then to B. the latter Words give 

A. wo hat Tail by Implication. Ae b. rank T. 1747. 1 Yezey 24-] 
an 

ng 


[If A. deviſes to B. for Life, and no longer; he taking the Name of A. 
living at his Houſe, and after his Death to sven Son as he ſhall have taki 
the Name of A. and for Default of ſuch Iſſur to C. his Heir at Law ; and 
after dif] of the next Turn of ſome Preſentations, gives the PzzezTVvITY 
pf them to B. n (he ſame Manner as his Eſtate z B. muſt by neceſſary Impli- 
ion, to effectuate the manifeſt general Intent of A. be conſtrued to take an 


ſtate in Tail Male, be and the Heirs of his Body taking the Name of A. not- 


_ /: v. Robinſon. Per f. R. unanimouſſy, M. 30 G. 2. confirmed in Chancery by 
Lords Commiſſioners, H. 1757 ; and 'affirmed by the Lords, on the unanimous 
Opinion of all the Judges, H. 1758. 2Yezey 225. 1 B. M. 48.) 

IIf A. by voluntary veſts a Term in Truſtees, to pay the Profits to B. his 
Daughter for Life, and immediately after her Death to the Heirs of her Body, and 
for Default of ſuch Iſſue to C. her Executort, '&e. ; B. dies, having had a Child 
which died in het Life-Time, the whole veſted in B. did it not, it veſts in her 
Child, and does not go over to C. by the laſt Limitation. Theebridge v. Kil- 
burne, H. 17 0. 2 ere 233. | 

[If a Man ſeiſed in Fee leaves Legacies for Life, and in Fee, directing them 
fo af as oak and every Year, by his Truſtee and Executor ; leaves a Sum for 
Repairs of the Farm, a Sum to build a Tomb, and he and his Heirs always to 
ſee it kept in Order; and directs a Bed to be left in a Cloſet, that his Truſtee 
might come over and lodge there when he pleaſed, without Moleſtation, and 
appoints him ſole Executor and Truſtee, he paying all Debts, &c. ; he takes 4 
Fee by Implication.  Oztes v. Cooke, P. 5G, 3. 3 B. M. 1684.] | 


< wy — 


„ (45) Wi at 
* Lands do not paſs in a Will by a poſſible and conſtructive Implication, for 
the 


Heir ſhall not be diſinherited, but by a neceflary Implication : as, if a Man 
deviſes that A. ſhall have his Lands after the Death of his Son and Daughter without 
ue; the Daughter does not take an Eſtate by Implication. R. per 3 F. Yau. 
200, 261, 262, Cc. Vide Poſt, (N. 22.) SEE 
So, a Deviſe to his Son H. of Sofietdr, and "aff Iwill that my Bargains from N. 
my Sen A. ſhall enjoy,. and his Heirs for ever, a fer Want of Heirs of his Body, to 
Vox. III. L remain 


Death of bis Wife ; the Wife, hy ation, ſhall have it for her Life for 


without laying, except As he ſhall take in Tail before B. hall have it in Remain- 
as. 


Uf a Man deviſes to. Truſtees, to convey to his Soh A. at 23 for Life, with 


withſtanding the expreſs Eſtate deviſed to B. for his Life, and no longer. Robm- 
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| the Death of him. and bis Wife, to B. and tht Heirs of his Fody, who was not Heir 
to the Deviſot: The Wife takes Nothing, but His Heir ſhall have it during the 


. 5 Rips ere Siren would be e. Tag 4 Sal. 226. A. Ante, 


Life without: Iſſue of; her Body living at her Death, then to Traſtees till A. attains 21, 


D 1 


remain * my Heir 1 A. ſhall not have an Eſtate Tail in » Sofelds by Implication, 
Fau. 262. Cru. Car, 268, Ah + gt) . 215 1. N 
If A. — mw his Land to a Stranger, and deviſes 2 CT Wi ile os Fong in the 
Occupation of, 1 ben and after the Deceaſe e his Vie, 7 bat it, "with all 
the Raft. of. OR 31 bis — the Wife does not take the 
Land, det <> bor: ie. Vu. 266. Mo. 123. 
, deviſes one. Acre ta bis Wife /for Life, and the other nde, "after tbe Beats 
e to à Stranger. R. 2 Leo. 226. | 
If A. has 100 Acres named "Jacks, and let a Houſe Ad 40 Acres 8 B. and 
afterwards devides the e and all Lands. called Jacks in the Tenure of B. re Hi 
Vi 49 oy” a 9455 and \all.. other Lands named Jacks to B. after the Death of 
not have the Reſidue of Jacks for her Life. R. 2 Teo. 226. 


If a Man HEY to Afr Lies and afra (ar (bt Bens BUNVHArn: Hier 


Life of the Wife. R. 2 Jon. 98. 2 Lev. 207: 0 
So, if a Term be deviſed te hit Son after — Doan of bis Wi 750 it hall not be 
: Deniſe to the Wü but n to the Exectors i in Re een Time. Fer . * 


Cr 
_— *'# deviſed a bis e ; the Death of bis Wife ; fas this Erg beer 
1 have i it-in the mean Timo 8d r iho⸗ nat as A e Per Fepb. Tel. 
Cant 2 Gro. 8 785 
If, he. eule 3 as 4 Provißion for you nger Children, for 20 Years 
475 the Death of- + vis We ; "_ Heir en have it re! the Life * The Wite. 
OP. 22. 7 11 .. T: 
1 If a Nan n, 8 Son. 100 two Daibbrs, deviſes Part of dis Lats g ü. 
es 55 Life; and by another Part of his Will, deviſes all his Lands, after tbe 
2 bis Wide, to one Daughter and the Heirs of her Body; the Wife does 
= te by Implication in the Lands not limited to her for Life: for 


r ad coor” 


Ne , fer * — ; the Wife, are ſatisfied by the Limitation of the 
De after the Dea 2 be Wife. N Nr rays Pr. Cb. 430, 482. 
and deviſes a Moiety of his 
— cars all enter into the 
t with 2 Son, that the Son 


rr 


ta thin the. IS 7 Vee the yon" 
aughter ſhall have only a Moiety and not three! — For the Heir of the whole 
Blocd ſhall have the * er Moiety, 1 And. 47. Dy. 342. 4. Vide Peſt, (N. 22.) 

So an Eſtate does not paſs in a Will by Implication, when by ſuch Con- 


BEE Bk one ſhall be Tenant i in Tail by Implication; when Dent is made to 
him zxprefly. only ſor Life. 2 Ver. 451. Ey. Ca. 128. 
Elf; A. ſeiſed. of the Reverſion in Fee of Lands ſettled on \ his Son B. 8 Marriage 
deyiſes. t| them on Failure of. Iſſue of B. and for Want of Heirs-Male of his own 
Body, to his Daughter F. and the Heirs of her Body; it does not give an Eſtate- 


Tail by Implication to B. Lady Laneſborough v. Fx. Per the Judges in Parlia- 
ment, P. 6 Geo. 2. C. T. T. 262 ] | 


[If a Man gives Lands to his ; <5: for Life, and ſays, / ſhe departs this 


than + to 4. after he ſhall ering; 21, with Limitations over; the Daughter ſurviv- 
ing and having flue, has not an W by Implication. Lethieullier v. 
Treg» P. 17 54. 3. Athyns 784, 793] 

f A. deviſes the Reſidue of Real and Perſonal to B. for Life, if tie leaves 
Children at her Death, all to them, if ſhe dies without Iſſue, to a Charity; B. 
does not take an Eftate-Tail by een but on Death Merge” ique 
COW iving. 


* 


* as 


. e 
Rviog;” the Neal goes to the . at Law, and the Perſonal 0 ahe Charity, 


z. Vaughanv. Farrer, Hola 1760. 2 Vezey 183. 
ll [If a Man oF Dang Uſe and Occupation. of a Houſe wy Fields, with the 
5 We FO to Daughter for Life, makes the Furniture Heir-Looms, then gives 
| the Houſe to her generally for Life, without Impeachment, &c. and after her 
3 Death, the Premiſſes with all other real Eſtate to /; the two fitſt Clauſes are co- 
* extenſive, and ſhe has only the Uſe, and Occupation, but has no Eſtate by Im- 
1d plication in the Houſe, &c. nor in the Reſt of the real Eſtate. Boon v. Corn- 
T1 forth, P. 1751. 2 Dezey 27 ah 5 
af [If J. "deviſes Lands to 'Tail-Male 8 then ia: Cn Tail-Male, Ge. ce. On 
6 Condition that whenever, i Land ſhall come to any of Perſons, the 
2 1 Perſons to whom the ſame from Time to Time ſhall come then change 
„ « their Sirnames and take upon them and their Heirs the Sirname of A. only, 
5 b e and not otherwiſe.” (But no Deviſe over, tho in another Proviſo there is.) 
This is not a Limitation by. Implication, nor à Condition precedent, but ſub- 
bs ſequent and is barred by Recovery. Gu'bver v. Aid. 70. 3. 4 B. 44 1920. 
5 i 8. 14- ) What Words make Croſs-Remainders. 820 f 
1 If a Man deviſes Lands to divers Perſons and the, Heirs of their Bodies, and 
71 if they all die without ſue of. them or any of them, Remainder to A. They all 
* have Croſs-Remainders in the Part of each, ſo that A. ſhall take aahiag in 
A Remainder till each is dead without Iſſue. R. Dy. zog. 6. Adm. Hob. 33. 
fe. So, if he deviſes Blackacre to B. and his Heirs, and: Whiteacre to A. hg 
his Heits, and that the Survivor ſhall. be: Heir to the. other, i either of them dies 
bis without Iſſue ; B. and A. 2 Croſs-Remainders upon the Death of the one or 
7A the other without Iſſue. R. 2 Cro. 6 88. 
22 So, if a Deviſe be 70 5 B. and C. and if any of them dies before the others, 
75 tbe others ſpall be Heirs, ta, him, equally to be divided, we all die without Me, * 
he zo D. &c. each has Eftate, Tail. R. 2 Cro. 448. 
201 So, it Deviſe be 10 hit two Daughters, and their Heirs, and. if the they FAY * 
bis Tſue,, all the, - ſame. Lands to B. ; they are Croſs-Remiainders to this Daughters ; 
* or the Intent Prod. at „B. ſhall not take till both die without Iſſue, and 
"i then the whole Land, ay, Je: 453 bi by Jon. 2 Hol. 42 5, 434. Skin. 18. 
73 If a Man-deviſes to..1 "ruſtee 8, as ſoon. as his three Daughters attain. their 
ind raſpedtive.: a 1 0 . 1 to conyęy to them and the Heirs of their Bodies, and their 
"ff Heirs, as Joint-Tenants.;.;the Eſtate ſhall be conveyed to each at 21 14, ares | 
RA 775 Croſs- e to en Dayghters. cuts” v. Te 8 1748 
1 Vezey, loa, : 
25 G. 130 What nots.. BED ian 03.99 wes | 
Lal . $101 hes 
on- But where each tak -preſs and ſeveral Eſtate by! the Derite in yhire ſhall 
nte, not be Croſs-Remaindet —_ mplication: As, if a Deviſe be of a Houſe to A. 
805 and his Heirs, another to B. and his Heirs, another to C. and his Heirs, and 
72 17550 they all die without Nee, the, Houſes: ſhall remain 1 D. If A. dies without 
Ei fue, his Houſe ſhall go immediately to D. and there thall be no Croſs- Re- 
ge mainder to the Survivors, p per. 7 Lea dub. 2 Cro. 6566. 
* II 2. deviſes Lands to his Wife 7 Life, then to his 50h and Daughter 7. and 
1 to be equally divided between, them, and the ſeveral and reſpective Iſſues of 
la- e Bodies, and for want of ſuch Iſſue, to his Wife in Fee; this does not 
4 create a Crofs-Remainder which ,is never favoured, and can only be raiſed by 
£215 an Implication: abſolutely neceſſary, which i is not here, the Words ſeveral and 
21, reſpectibe ry hinge dijoinin the Title. Neuner v. Oldrs, F. 1738. I 
ue Athyns 579-1 . AE | 
Ho "Croſs-Remaigders haye neyer been adj del to ariſe merely upon theſe Words, 
bi Default of Juch Tue. Ibid. L «4 
aves "So, if a, Man deviſt . and 
* , eviſes to py” 4 and B. for, that Lives, e their two 
Ks Sons and their Heirs equally, and each to be Heir to the other; and if both die 


without Tſſue, Remainder to D. If either dies without Iſſue, his Part ſhall go 
| to 


40 


Ji. 147g g. 
Uk, in 5 


(K. 7.) 


E VE s K. 


4 


to D. ** 13 Fo 14. R. acc. FY 3 but it way denied, Ray 


Ry 4 ft Mot ur. 203 Ot - 290% 


* Fir a a Man vn Pe, to his Grandſon Al. hs ks Grandaughter B. 87 Ts 
and te the Heirs of rde, weffettior Bodies,” and jor Default of /i 
C. in Fer. There are no Croſs- Remainders, but C. 1191 dale 4 1 
Death of either. Comber v ful, P. 5 Cr. Str. 969. 2 . N. 
8-G. 2. S 96. 7 
I he deviſes'to A. his ae Drag and hr Hides Houſe, another to Þ 
his youngeſt Daughter and her Heirs," and. if ſbe dies 1 Sitten, Aving A. 
ber Houſ ball be to A. and 1 A. T. without io B. Ber yy all 
be to B. and i both die, having nue, all 'the 5 be to es? 27 'B, 
dies after _ without hs 0 77 han It, 2 are not Cr ofs-Re- 
mainders. 30. 91. 1 | 
. If a Deviſe 15 be . bis Ne and t 17 13), for mak of Fuck 
e to BI they are not San e to the 1 wa z for they! have a Joint- 
e for Life, with ſeveral Inheritances ; od mfg thi”. the one has 
Ifſpe, the Part of the other ſhall go to B. R. 2 Fer. 545, 6. 

So, where Deviſes are made to three or more, 8 never ſhall be Croſs- 
Remainders to the Survivors, without expreſs / "20mg 1 * * Confuſion and 
Nr Per Dod. 2 Cro. 656. Adm. Pol. 4 

As, if « deviſe be to three Sons feverally in Fu N ay one ans without 
Tie, the Survivors ſhall be each others Heir. Dub. S. 2. 

[if 2 Man deviſes Lands to his Grandaughters Curberme and Efteabeth,” ro be 

equally divided horween them, and the _ of theit Bodies s reſpectively, and for 
els of ſuch Iſſue to his Grandaugh Vx) and * di 9 18 
bar Moirty gebs to dg 'Comber v. 70. 2. B. R. E 271 


70 216 © N. 46. 12, 10 


N N. 16.) \ ).V What Words, ak: an eeeutory bol. 


8 * — RN 
— Deriſe be to Fl a Contingeney or Condition preced precedent, 4. 
Nothing, but by way of Execute 


Deviſe When the e &c. 5 
for in hen men Time be h only a Poffibility ; A, 4 N 
d in Fee and if lr er in the" Loy of A. 2 To ry take wh 
the Son dies (if it be in his Lifertimie by Erecutory Deviſe. e 

[If a Man dęyiſes ta — 290 and tfleif Heirs, to the UG ef As r 6 
Vears, to raife-Portunts and Debts, and after Determination of that E 
to the firſt and other Son wx his eldeſt Son in Tuil-Male, Remaimder to B. 
12 being in Tail-Male, and Remainders over; and at Deviſor' 
A. has'n& Son, but has one after wards, ſuch Son fall take by way of 
Executory Deviſe. Gore v. Gore, M. 7 G. 2. B. R. On a Caſe from Chancery; 
and Decree in conſequence, per Talbot C. Str. 958.) 

[If a Man deviſes to T s and their Heirs: to the Uſe of them and their 
Hairs, in Truſt for A. (che eldeſt Son of B. Teſtator's Heir at Law) for Life, 
Remainder: to his firfb and other Sons in Tail- Male, and for want of ſuch Iſſue, 
if B. han iny other Sons, ' to them, in like Manner, And. for want of ſuch Iſſue to 
the Daughters bf N. in Tike Manner, and for want of ſuch Iſſue to the firſt and 
other ſons of C. in like Manner, and then to Teſtators right Heirs; A. dies in 
Teſtator's Life, Teſtator dies, B. has no other Son, nor is any Remainder-Man 
in's/e Except; à Son of C. this ſhall enure #s an executory vr to By Son B. may 
horeaftet have.” ! Hoptins vt Hophin', B. 8G. 2. C. T. 7. 4 

A Deviſe fo the eldeſt Bu and bit Heirs, and if be Mer ar pay fach and fach 
Legacies, to ro rhe El a their Heirs ; it takes Effect as to them as an 
3 Deviſe; his Heir'does not take by the Devife. K. Cro. Bl. 926. 
Hau. 3 
So, 12 a Deviſe be to. to commence at a Time TY the Teſtator's Death, and 
there is no Deviſe to any one, ſo that it deſcends to the Heir in the mean Time; 
this takes Effect as an Executory Deviſe ; for it cannot he a Remainder, there 
beg no XA es Eſtate on which ie depends. | 3 269. 8 ur 


Dres = 


[If 4.:gives 5501. to his Daughters, and then deviſes his Lands to I ruſtees for 
99 Years, with Pom to raiſe a lefſer Term on Truſt, if his Wife ſhall in Four 
Years pay the 550/. to the Truſtees for his Daughter's Benefit; then he gives his 
Lands to his Wie for Life, then to his Sem and his Heirs Male and Female, and 
or wunt of ſuch Iſſue to Him and his Heirs for ever ; this is a conditional Limi- 
tation in the Wife, taking place as an Executory Deviſe; the Freehold deſcends 
b the Son; kill the four Years elapſe, or the Wife perform the Condition, as Part 
of the Inheritance undifpoſed of; and by the Devife he has an Eſtate-Tail in the 
Inheritance, expectant on the Determination of the 99 Years Term. Hayward v. 
Stilling fleet, M. 1737. 1 Athyns 422] wy | 
As, if a Deviſe be ts an Infant en ventre /a mere; for till the Birth, the De- 
viſe docs not take Effect. 2 Moi 9. Sal: 229. [Acc. per Talbot C. in 
Conformity to the Opinion of all the Judges of B. R. Srephens v. Stephens, MM. 
10 G. 2. C. J. T. 228.] Vide Ante, (I.) | "THREW 
[If A. deviſes to his Wife for Life, then to the Child ſhe is enfjent with, and 
its Heirs, provided if it die before 21 without Iflue, then to A. B. and C. 
and the Wife is not with Child; it is an Executory Deviſe, and A. B. and C. 
take on the Death of the Wife. Gulliver v. Wicket, M. 19 G. 2. 1 Wilſ. 105.] 
80 a Deviſe, e the Daily bter of B. b ſhall marry a Notton within 15 Years, 
is good, by way of Executory Deviſe. R. Ray. 83. | a 
a Devife from Michaelmas for 15 Years, Remaindet to A. and hig Heirs; if 
the Deviſor dies before Mirbaelnias, the Remainder will be good, for it deſcends 
to the Heit in tlie mean Time. R. Cro. El. 878. Ney. 43. 5 
[A. deviſes Lands to B. for go Years if he ſo long live, then to the Heirs of 


from the Death of B. without Iſſue, then to D. for Life and then to his firſt and 
6thet Sons: Teſtator's Intent is to give an Eſtate- Tail to ſuch Perſon as ſhall 
be Heir of the Body of B. to him and the Heirs of the Body of B. which may 
take Effect as an Executory Deviſe. And the Frechold deſcends {in the mean 
Time) to the Teſtator's Heir at Law. Harris v. Barnes, H. 8G. 3. 4B. 


M. 2157. 2 War ©. | | | 

If 3 Jette Land to his Wife for three Years, to his Son for 99 Years if he 
ſo long live, to him for other 99 Years if his Wife ſo long live, to the Heirs of 
his Son's Body, and the Heirs of their Bodies, Remainder over in Fee; it is a 
good Executory Deviſe to the Heirs of the Son's Body. Doe v. Carleton, T. 21 
& 22G, 2. 1 Viſſ. 225.  _ id 

So, a Deviſe 2 A. attains the Age of 21 Years, and then to A. and his Heirs, 

_ cd if A. dies before, to the HeiFs of the Body of B. as they ſhall attain their 
i 4; werag Ages of 21 Years ; if A. dies in the Life of B. yet the Heir of B. 
= i BY of full Age, ſhall take at the Death of B. by Executoty Deviſe. Semb. 
2 Mod. 291. \ | | 

So, if a Deviſe be to commence within the Compaſs of a Life, it will be good: 
28, if Huſband and Wife ſeiſed of a Copyhold and to the Heirs of the Huſband ; 
he ſurrenders to the Uſe of his Will, and deviſes to the Heirs of the Body of bit 
Wife, if they attain the Age of 14 Years, Remainder to A. and the Wife has 
Iſſue by a ſecond Huſband which attains the Age of 14; the ing, go him ſhall 


de good by way of Executory Deviſe. Per Tuiſd. and Keeling, gontra Morton 
and Wynd. Ray. 163. 1 Lev: 135. „ | 
[If A. and B. each having Lands, ſettle them before their Intermarriage to A, 
for Life, B. for Life, to the Children for ſuch Eſtates, &c. as B. ſhall appoint, 
for want of Appointment, to Children equally, for want of ſuch Iſſue to ſuch 
_ Perſons and Uſes as B. ſhall appoint, for want of ſuch Appointment A. s Lands 
to his Heirs, and B.'s Lands to her Heits; A. dies leaving one Son, B. by Will 
appothts the Whole to him, but if he dies without Iſſue, and under 21, then to 
others, and he dies ſo under Age and unmarried, this is a good Executory Deviſe. 
Tbruſtout v. Denny, P 2 G. 2. 1 Wiſſ. 250. ] | 
A Devile of ſach Land to A. the eldeſt Son, ſuch to B. and ſuch to C. and if 
any of ther die, bis Eftate ſhall remain to the others, ſhall be a good Executory 
Deviſe; ahd the Part of the Eldeft is not meryed by Deſcent of the Reverſion. 
R. 2 Lev. 202. | 
Vox. III. 


M | | So, 


the Body of B. in Default, to C. for go Years if he ſo long live, to commencs 


41 


42 


+ # 


| So. if 4 Vente be te commence within the on. of a 
1 Sol-229 belt IV WM : 91.4% 


» G. 2. 1 2,1 | 
bas An 3 N. 17.) What not. K+ Yo 3 


without Iflue, then to his Nephew ; an 


__ s 


5 E v "$4 Bf} 
e or Lives 


Or, within. 26; or 39 Years, 1 Sal. 229. - N. 

As, a Deyiſe to A. for 15 Veareg and afterwards 46 the; firſt Son of B. 
8 3. Tf ee hows, that he intends it in futuro, 7 in prefents. 
5 Sel. 239. . £27 

n Ekvoilibey Deviſc is too remote, if it exceeds a Life or Lives in being, and 
21 years after. . Goodright, M. 33 CG. 2. 2 B. M. 873. Wi 

AS it is too remote in its * 2 Event cannot va dhe Conftrudtion. 

1 id.] ud | r 
An Exgcutory Deviſe in Fee, is like unto. 2 Contin nt Reniniadey, Naas it is 
not a Contingent Remainder, ) and is trans fetrable to the Heir of the 


Deviſee, who dies before the Contingency happens. N v. Sear, , 7. 29 


— 


4 


But a Deviſe dolp: not operate as. an Exetutory Deviſe;. but * Neceltity : and 
2 where a Man deviſes to A. for Life, 4 if he dies without 74 living 
at his -ath, to B. 51 * be a Contingent F Remainder . and not an 3 
Deviſe. R. Ray 1 Sid. 47. 1 Lev. 11 
80 if A. * a Son ont two Daughters devils, if his Son. dies without 
Iſſue, his Lands to deſcend to his Dau 7 and their Heirs, and if they die 

10. after other Clauſes gives all his Eſtate 


undiſpoſed of to his Son ; 0 is not . Deviſe. Wealthy V. Befoille, 


9 8. 2. B. R. H. 288. Od, 


Or, deviſes to Ahe urea a Conting eNCY, without any previous Eſtate to 
him; if there be a,precedent Eſtate for ife to another, Which is ſufficient to 
ſupport the Contingent! Remainder, it ſhall never be conſtrued an 8 2 
viſe, but a Remainder. | Per Hale, 2 Sand. 388. 

80, it all not de an Executory Deviſe, where there i is an expreſs Deviſe of 


| the ſame Land precedent. Per Wynd. Ray. 164. * there be a particular Re 


dent. D, 4 Mod: 284. Skin:/431. 
As, if > Deviſe. be te A, for Life without Impeachment, and if he has Iſſue Male, 
to ſuch Iſſue Male and his Heirs; if he has not, to B. and his Heirs ; here being a 
Ercchold, the Deviſe to the Iſſue Male ſhall not be Executory, but a Contingent 
Remainder. R. 1 Sal. 224. 
80 a Deviſe by Words de 7 ſhall not be 8 as an Executory Deviſe: 
as,” I giue che Inheritance lo the Heir of A. and A. is living at the Death of the 


Teſtator. 1 Sal. 226. 


80, if a Man deviſes to 4 for . zart, and afierwands gives the e to 
the Heirs Males of A. for it is a Deviſe per verba de Præſenti, and limited as a 


Remainder. R. 1 Sal. 226. 


Or, ta. for 10. Tears, and then to the frf Son of A. and.the Heirs Male of bis 
Bady.. R. 1 Sal. 229. 
So an Executory Deviſe, after the Death of any one without 1 is void. 
i Lev. 136. Woe. 1 1 Sal. 229. Cont. per Vau. 270. 
As, if A. be Tenant in Tail, the Reverſion to B. in Fee; a Deviſe by B. to 
another when A. dies without Iſſue, is void. Semb. 1 Sal. 233. 
NE a Man by his Will declares * his Eſtate is ſettled, and then deviſes— 
my ſaid Daughter ſhould die before her Mother, or without Heirs, and my 
2 aid Wife Jhauld marry again, and have an Heir- Male, I bequeath him all my 
4 Right to that Efate ;* it is not good as an Executory Deviſe, for the Contin- 
geney is too remote; nor as a Contingent Remainder, for want of a particular 
Eſtate; and the Son of the Wife by her ſecond Huſband takes nothing. Right v. 
Hammond, P. 7 G. Str. 427.] 
[If 4. being D Sick, deviſes Lands in Fee to his Brother B. and others to 
his Niece C. and then lays, „ give all the Reſt of m Lands to the Child or 
«, Children of which my Wife is now NN and their Heirs for ever, and 


1 if they die without ye . 21, then to my Brother B.; the Wife 50 
2 @ Son 


= 


* 


* 
* 


D E I/ 84 Ex; wn . 43. 


” . . | * F 

l a 86h who dies in A.'s Life, without Ifſue, . and under 21 : has another Child, 
which alſo dies ſoon after in 4. s Life; A. dies ſeiſed, without revokigg or 
altering; leaving Þi# Wife ene of a Daughter, who lives; this ſhallgnot be 
conſtrued an Executory Deviſe to B. to diſinhętit the Daughter Heir of the Body 
of Teſtator 4. Executory Deviſes being contrary to ſtrict, Rules of Law, and 
only invented to carry into Execution the manifeſt Intention; and here are want- 
ing the Words Living at the Time of the Death of ſuch, Children, which 
ſhall not be ſupplied. Semb. per tot. Cur. on two Arguments. Driver on De- 
miſe, Cc. v. Standring, P. 32 G. 2. 2 Will. 88. ee e 

So, if the Contingency upon which the Mecutory Deviſe is to commence 
becomes impoſſible, the Devaſe will be void. N. 2 Mod. Ca. 47 3811 % 
[If à Man deviſes Lands to H. og Condition he pays all his Debts, if not, to 
B. and A. dies in the Teſtator's Life- time, it is not an Executory Deviſe to B. for 
the firſt Deyiſe is void by the Death of the firſt Deviſee. Roe v. Flud, C. B. 
Paſcb. 2 G. 2. Fort. 184.] 9 7 | ö 3 
Executory Deviſes began ſoon after 29 H. 8. id.] 

[In Queen B/izabeth's Time. Marks v. Marks, Str. 130. 


When a Remainder ſhall be contingent, or veſted, Vide Eſtates, (B. 1617.) 
5 a £2 | 
i (N. 18.) What Words give a preſent Eſtate. 


If a Man deviſes to A. until B. attains his Age of 21 Y. and then to B. and VideChancery; 
bis Heirs ; B. has an Eſtate in Remainder veſted in him immediately by the (3 Y.5 ) 
deviſe : for A. had it for Years till B. ſhall attain his full Age, and therefore, if (N. 4 
3. dies before his full Age, his Heir ſhall take. R. 2 Mod. a0. 
So, if a Deviſe be 1% A. for: 50 Years if be lives fo long, and after the Term to 
be. Heirs Males f the Body f A. Remainder to B. the Limitation to the Heirs 
ales of the Body of A. being void, the Remainder to B. veſts immediately. 
2 SW OACr RUN | . 1 
380, if a Deviſe be 70 A. and before be comes to 21 Years of Age, to my Executor; 
SS. has a preſent Intereſt, and if he dies within Age, his Adminiſtrator ſhall have 
| tees, in Truſt for the Benefit of his Nephews 
. and B. to lay out the Rents for their Maintenance and putting out during 
their Minority, and when and as they attain 21 reſpectively, the Premiſſes to 
remain to A. and B. and their Heirs equally; this is an immediate Gift to A. 
and B. with a Truſt to be executed ſor their Benefit . hy ca Minority, and 


if one dies under-Age without Iſſue, his Moiety goes to thę other, and not to 
Teſtator's Heir at Law. Goodtitle v. Whitby, H. 30 G. 2. 1 B. M. 228.] 

If a Deviſe be 7 A. of Goods to be delivered at his Age of 21 Years, and if be 
dies before 21, then to B. if he dies before, B. ſhall have*them immediately. R. 
Bend. 35. 1 And. 33. | ” = | 

So, if a Deviſe cannot take Effect as a Remainder, it ſhalb be a preſent Intereſt: 
as, a Deviſe zo A. for Years, Remainder to B. in Fee; B. takes the Freehold im- 
mediately. R. Cro. El. 878. Noy. 43. : | a 
If Chattels Perſonal are deviſed to A. for Life, and if he has a Son, to the Son; 
if A. has no Son, or ſuch Son dies without Iſue, to B. for Life, and then to C. his 
Sen; A. has no Son, and B. dies in the Life of the Teſtator: the Intereſt veſts 
in C. R. Ca. Ch. 130. | Vo 

If a Deviſe be to A. for Life, and there is no ſuch Perſon in ee, Remainder 
to B. he ſhall take immediately. Pl. Com. 414. 4. 8 

So, if a Deviſe be to A. for Life, or in Tail, and after his Death without Iſſue to 
B. and A. dies in the Life of the Toſtator, having Iflue ; yet By hall take im- 
mediately. R. Cro. El. 423. R. Dy. 122. 4. 75 5 

So, if A. refuſes. Cro. El. 423. Pl. Com. 414. 1 Cor 101. 4. | 
Sc if A. be incapable, as, a Monk, &c. Perk. Deviſe 06, 567. Dy. 127. 6. 
So, if a.Deviſe be to A. and B. and their Heirs, and A. dies before the Teſta- 
for, B. ſhall have the Whole. R. 1 Sal. 238. ® ur 

3 | ! TY 


7 


44 | D R V 9 81 Ec? 


I Leaſs for Years is Beviſed to a Man, Aud if Be fie wirbaut Idhes Re- 
miner over, the whole fntereſt veſts in the firſt, Faker; but if it is a Leaſe for 
Les, the firſt Taker has a Power during his ow Life; to Aiſpoſe of it; if he 
does hot, -on his Death it veſts in the Remainder-Man as ipecial Occupant. 
Suſtern v. Haltern, T. 194%. 2 Sthyns $76:} 
What Words give an Eſtate in 8 Vue _ (N. 16, 7. Eaauu Belt) 

—= Ive (N. 2.2 OW 21 þ "ff 79 
11 ' Tun 41 

(N. 19. C When! in | Reverſion, or Tei 8 


Vide Aus, By the $7. 32 H. 8. 1. ons 3 — 24 & 390K 8. 5. An Perſons who have 
(N. 18.) bnd, Ec. 10 Reverſion, or 2 may deviſe, MM. 10 
If a Leſſor diſſeiſes a Leſſee for Life, . makes a Leaſe to A. for. the Life of 
the firſt Leſſee, Remainder to B. in Fee, and the iti Felke ae z yet B. may 
deviſe his Remainder. 
But the Deviſe of a Remainder; after an baue in Fee, will be Vic, as 
as A Grant. Vide . 6 +SAAY LI 11 11 CELLS 4 2 1 


4 wal 


When a Deviſe commences upon a Limitation; 
1 Vide Limitation, in Condition, N 4) 7 


* 20.) When upon a Contingency. 


VideBveeitory © 16s a \ Deviſe upon 1 Torringbricy be ir! the DisjunRive, if the ind. or ny aer 
(8.4. 77) happens, the Eſtate commences: as, if a Beviſs be to 4. and B. and other Chil- 
belag ref, and if any of the Childrent die within Age, or not married; bis Share ſhail ge te 
| Remainder, is (hv Surwivors ; if A dies Pos N tho he * of full Age, his Part * 
n to tlie Survivors. R. 2 Nr. 3 | 
Condition, If a Deviſe be to A. for $5 and afterwards to the Child 7 which A. is kein, 
(8. 3. aud if ſucb Child dies within Age, then a thitd Part i A. ber Executors and Admi- 

niſtrators; A. ſhall take a third Part, tho ſhe was not enſtint. R. Eg. Ca. 74. 
But if the Disjunctive be annexed to the Act which ought to happen before 
the Commeticement of the Eſtate, the Eſtate does not corhmence; tho' one Part 
happetis : as, if a Deviſe be to A. and his Heirs, and if be dies before be àrtain- 
21 or bus we o B. If A. attains 21 Years, tho he afterwards dies without 

fue, 5 fhall not have it. R. Pol. 6:5. | 
[A Deviſe, that in caſe 4. dies before 21, and his Mother without other Chil- 
dren, then Lands, Peaſeholds, Exchequer-Annuities, and perſonal _ to 
= is F. Be for them all on that Senne ee v. Hoagfon, 7. « 1734+ 
+3 | 


00] 


N. 21.) Neue ſhall bs had to the Teſtator s Death. 


vide Chancery, ir t Deviſe be to A. in Tail, Na to the next of his Name, and at the 
(3Y.17-) Death of thg Teſtator he has a Siſter unmarried, who was the next of his Name; 
the thall take, tho' ſhe was —_ at the Death of A. without Iſſue, by which 
the loſt her Name. R. Cro. El. 5 2, 70. 
But if the Siſter married befor ths Death of the Teſtator, by which ſhe loſt 
her Name ; ſhe ſhall not take, but his next Heir Male. R. Cro. El. 532, 576. 
But the Death of the Teſtator ſhall not be regarded in Excluſion of the Intent 
at the 2 4 f the Will made: as, if a Man desiſes all his Lands in A. and 
afterwards purchaſes more Lands there, theſe do not paſs. PI. Com. 343. 6. 
Vide Ante; FM 
If a Deviſe be to the Wife of B. who dies; and his Wife marties D. and then 
the Teſtator dies; the Wife of D. ſhall take. PI. Com. 344. 2 
Or, r A. Dean of P. and bis Chapter, and « new Dean is made in the Teſta- 
tor's Life-time 5 the-Dean and Chapter ſhall take. Ph Com. 344- " $3 (Wc 1 


nns . 


If a Deviſe be to the next of bis Blood; the next at the Time of the Will ſhall 
take. Per 2 J. 2 Rol. 256. 44 een ww | 

= If a Man deviſes to Francis Carter a Houſe in B. and all other Meſſuages, 
Lands, Tenements, and Hereditaments in B. and elſewhere, to James Lamas 
ind his Heirs; if Francis Carter dies in the Life of the Teſtator, Lamas ſhall not 
ike the Houſe deviſed to him. R. P. 11 Geo. in C. B. inter Wright and Hall. 


(N. 22.) words ſhall not be ſtrained to diſinherit an Heir at Law. 


herefore whatever is not expreſly diſpoſed of deſcends to the Heir: as, if a Man 
deviſes the Demeſnes of a Manor to his Wife for Life, and the Services to ber for 15 
ears, and the whole Manor after the Death of bis Wife to a Stranger; the Heir 
all have the Services after the 15 Years. during the Life of the Wife. R. Mo. 
Dal. 5. Vide Implication, Ante, (N. 12. 13.)—ide Chancery, (3 P. 3.) 
If a Man has two Daughters by different Venters, and deviſes a Mozety to bis 
Wiſe for ſeven Years, and that his eldeft Daughter ſhall enter into the other Moiety at 
ber Marriage, and if his Wife be enſeint with a Son he ſhall have the Land, if with 
8 Daughter ſhe, with bit two other Daughters, ſhall have the Whole, and dies, 
aving two Daughters, and his Wife not enſeint ; ſhe enters into a Moiety and 
within the 7 Years the eldeſt Daughter marries and enters into the other Moiety, 
nd within the 7 Years the youngeſt Daughter dies without Iſſue; the Uncle of 
he youngeſt Daughter, being Heir of the whole Blood, ſhall have a full Moiety ; 
for the Words, that the Eldeſt ſhall enter at ber Marriage, do not import a Deviſe of 
| Moiety to her, but denote when ſhe ſhall have Poſſeſſion of it. R. Bend. pl. 
278. Dy. 342. 4. Vide 1 And. 45. Vide Ante, (N. 13.) | 
If a Deviſe be to an Heir until B. attains 21, and then to bim; the Heir ſhall 
dave a Fee until the Contingency happens. R. 1 Leo. 101. 
But ſuch a Conſtruction ought to be made of a Will, that all the Words may 
ind, if it be poſſible. Lat. 39. | 
So, where the Words are not ambiguous, the Conſtruction ſhall not be in Fa- 
our of the Heir. 2 Ver. 240, © © ĩ 6 
[But if 4. by Will deviſes his Lands, Cc. to himſelf for Life, to his Wife for 
Life, to their Iſſue in Tail, then to his two Brothers R. and M. to be divided; 
if R. has no Sons, his whole Lands and Eftate to M. in Tail-Male, he paying, Ce. 
after the ſame Eftate ſhall fall to him : if M. has no ſons, his Lands to go to his 
Nephew T. and his Heirs, he paying, &c. after his Efate ſhall fall to him, if T. 
has no Sons, then his ſaid Eftate to go to the Daughters of R. and M.; in Default 
of them to the Daughters of T. in Default to Teſtator's right Heirs. The Word 


I * 


E F; I i G. 2. Andr. 210.] R 

[So if Teſtator ſays, As touching the Diſpoſition of all my temporal Eflate, &c. 
Jem, I give my Nephew 4. two Houſes at B. A. — only Eſtate for Life. 
Frogmerton v. Wright. P. 13 G. 3. 3 Will. 414.) | 


(N. 23.) An Exception ſhall be expounded liberally. 


So an Exception ſhall be liberally expounded : as, if a Deviſe be to A. in Tails 
to B. in Tail, and all the remaining Part of his Eſtate to D. except that which be has 
given to A. and B. the Exception extends to the Fee of the Eſtate deviſe to A. 
and B. R. 3 Med. 228. | | 

If he deviſes all his Goods and Furniture in ſuch a Houſe to bis Wife for Li, and 
afterwards to his eldeſt Son, except the Pictures; the Pictures hung up as Furniture 
at the Time of the Will, or afterwards, and Pictures in Boxes, do not paſs to the 
Wife. R. 2 Ver. 538. | 

But where a Deviſe was to charitable Uſes of Lands, except the Wood, Undir- 


wood, and Timber Trees; the Soil of the Wood is not within the Exception. 
R. 1 Ch, R. 134, 5. | 


> 


There ſhall not be a ſtrained Conſtruction of Words to diſinherit an Heir, and 


Eftate paſſes only an Eſtate for Life to the Daughters of R. and M. Rogers v. 


Voir 1; N | (N. 24.) 


45 


Teſtator, the Meſſuage in &; ſhall 


(N. 24.) The Expoſition ſhall be according to the Intent of the 
e i Bis d gi. tor nn © Tv 


80 a Conſtruction chall be made, if it may be, to ſupport the Intent of the 
Teſtator. Lin It | | | 


As, if A. having Lands in four Counties, deviſes thoſe in three Counties to 
his Wife in Part, and Part to others, and afterwards deviſes all generally to his 
Wife for the Benefit of his Son; this ſhall be extended only to the Land in the 


fourth County. R. Dal. 63. ne | | ; 6 
[But if a Man deviſe; his Meſſuage and Tenement in E. to A. and his Heirs, 
and all the Reſt and Reſidue of his Meſſuages, Lands, Tenements and Heredita- 


ments, to B. his Heirs and Aſſigns for ever, and A. dies in the Life- time of the 
to the Heir at Law, not to the Reſiduary De + 


viſee. Wright v. Hall, C. B. Paſcb. 116. Fort. 182.) LAS by 
Iso, Reſt and Reſidue of Lands undeviſed, muſt be expounded, undeviſed at 
the Time of making the Will, not at Teſtators Death. Roe v. Flud, C. B. Paſcb. 
4G. 2. Barts ne Wight 3h et ORR OTST $2 2 

[CA. poſſeſſed inter alia) of Lands of 100 /. per Ann. (the legal Eſtate in Tru- 
ſees, and he intitled in Equity to an immediate Fee therein) deviſes to his Siſter 
E. (who is his Heir at Law) all his Lands, &c. except the reverſionary Eſtates 
herein after mentiened; then reciting: that he. was ſeiſed of and intitled unto the 
Inheritance and Reverſion of all the Eſtates G. and H. after the Death of H. and 
his Wife, he gives them to his three Siſters in Fee as Tenants in Common; the 
100. Lands paſs by the firſt Deviſe to E. and not by the other to the three 
Siſters. Ve v. Morris, P. 11 G. 2. Andr. 201.] He 
' [If A. deviſes to R. M. eldeſt Son of his Nephew R. M. and the firſt Heirs- 
Males of his Body: and the Heirs-Males of his Body, and in Default, to the ſe- 
cond Son of the ſaid R. M. with Directions that to whomſoever the Eſtate ſhall 
come, he ſhall pay certain Sums to Perſons then in being; the Deviſe is not to 


| 


1 


the ſecond Son of R. M. the Deviſee, but to the ſecond Son of R. M. the Nephew 


of Teſtator. Minſball v. Minſhall, H. 1737. 1 Atkyns 411. 

[If A. poſſeſſed of 50007. Old Soutb-Sea Annuities, by his Will gives 50007. 
Old Sourhb-Sea Annuitics to his Niece B. and 5000/. Old South-Sea Annuities to 
his Couſin C. and his Lands to his Nephew D. whom he makes Reſiduary Le- 
gatee, and dies, leaving perſonal Eſtate more than ſufficient to pay all Legacies ; 


. 


B. and C. are each intitled to 50001. Old Seurb-Sea Annuities, and ſo much 


ſhall be purchaſed out of the perſonal Eſtate for that Purpoſe, Purſe v. Snaplin, 
M. 1238. 1 Athyns 4143.]]]J]/ — Zac e 62, 0 

If A. deviſes a Houſe to a Charity-ſchool, and directs the Rents to be applied 
for its Benefit, /o long as it ſhall. continue to be endowed with Charity; and alſo 
reciting\that 1000/7. is due to him from J. S. deviſes it to the Cooper's Company 
to build Alms-houſes at R. and at his Death the Debt from J. S. is only 365/.; 
the Houſe is only given guouſgue, and when it ceaſes it ſhall fall to the Heir; and 
tho' the Debt falls ſhort of the Sum ſuppoſed by the Teſtator, yet that does not 
defeat the Legacy, and as the Charity cannot take place ſtrictly according to Teſ- 


tator's Intent, it ſhall, as far as may be, and therefore the Intereſt of the 365/. 


ſhall be paid 'to the Alms-people-in the Alms-houſes 'of the Company. At- 
torney- General v. Pyle, H. 1738. 1 Athyns 435] hee: | 

If a Man deviſes his real Eſtate to Truſtees for certain Uſes, and ſays his Will 
is and he bequeaths it to A. for Life, and no longer, provided he alter his Name 


and take Teſtator's, and after his Deceaſe to ſuch Son as he ſhall have, taking his 


you and for Default of /uch ue, then to B. his Heir at Law, and gives B. 
e Reſidue, and makes him Executor; Teſtator dies, A. has two Sons, the 
eldeſt takes the Name, and dies; A. muſt by neceſſary Implication, to effectuate 
the manifeſt Intention of Teſtator, be conſtrued to have taken an Eſtate in Tail- 
male. Robinſon v. Robinſon, T. 1751. per B. R. M. 1556. 3 Atkyns 730.] © 
[If a Man deviſes to his Daughter 3500 /. which with 6000/7. ſhe is intitled to 
by my Marriage-ſettlement, and 500/. from her Father-in-law, make up 1 
1 a | whic 
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= of | 
which. I deſign for her Fortune; and it appears {he is intitled to 5000/7. only by 
the +" ſhe. ſhall have 45007. by the Deviſe. Milner v. Miner, J. 1748. 
1 Jer 100. TW en ee "I 

If 4. by Will directs that 4000 J. in Money be taken out of his Eſtate by. 
Inſtalments of 500/. per Ann. and laid out in Securities in the Names of his 
Executor and B. and when all raiſed, if B, is willing to have it laid out in Land, 
to purchaſe in the Names of Executor and himſelf, and the Profits to go to B. for 
Life, to his Wife for Life, to their eldeſt Son then living; if he dies without 
Iſſue-Male, to be: equally divided among the Daughters; if Wife dies without 
Iſſue, then Legacies out of it to C. D. &c. and the Reſidue to be divided among 
his neareſt Relations; if Lands not purchaſed, to remain in Government Securi- 
ties, and to be and enure to ſuch Purpoſes as if Lands purchaſed ; to comply with 
Teſtator's Intention, it ſhall be expounded that he meant this Money to be taken 
as Land. Jobnſen v. Arnold, M. 1748. 1 YVezey 169.] 
[If a Man ſeiſed in Fee of Lands in A. and B. and alſo of the Reverſion in Fee 
of other Lands in 4. and B. under a Settlement made by him on the Marriage of 
his eldeſt Son, deviſes to his Wife certain ſpecific Lands in 4. and in B. and 
« alſo all other Lands, Tenements and Hereditaments, in the ſaid Counties of 


0 4. and B. or either of them, whereof J am ſeiſed in Fee- ſimple, or of which 


« any other Perſon 1s ſeiſed in Truſt for me, together with their and every of 
t their Appurtenances; this ſhall not carry the Reverſion, if there are Words 
and Expreſſions, either direct or to be elearly collected in the Will, which 
reſtrain _ to the Lands in Poſſeſſion. Strong v. Teatt, H. 33 G. 2. 2 B. 
M. 912. 8 1 

[If a Man, on the Surrender of A. and B. his Wife, is admitted to Copyhold in 


C. on a Mortgage, and in Poſſeſſion, but the Equity not forecloſed, ſurrenders this 
with other Lands, and all his Eſtate, Right, Title, c. as well in Law as in Equi- 


ty, to the ſame, to the Uſe of himſelf for Life, then to ſuch Perſons as he ſhould 
appoint, and in Default to his right Heirs, and is admitted accordingly, ſubject 


nevertheleſs to the ſeveral Conditions in the Court-rolls (mentioning inter al a the 
Mortgage-Condition) and afterwards by Will reciting that B. (A. her Huſband 


being dead) owed him a conſiderable Sum, gives her Time to pay it, and 50%. 
out of the Debt; and all his Lands, Tenements and Hereditaments, within and 
Parcel of C. he gives, ſubject to certain Charges, to his Son D. and his Wife, 
and to the Heirs of their Body, and makes him Reſiduary Legatee and Executor; 
this does not paſs the mortgaged Premiſſes as Land, but gives the Sum due 
as a Debt, and Part of his perſonal Eſtate. Martin v. Moulin, P. 33 C. 2. 
2 B. M. 969.] | 


' 


[If a Man ſeiſed of a Farm at B. which he has let to A. reſerving the W ys 


and Timber, makes his Will, and {inter alia} deviſes to his Wife his Farm at B. 


in the Tenure of A. the Wood paſles ; for in the Tenure of A.” is deſcriptive, 
not reſtrictive. Goadtitie v. Paul, M. 1 G. 3. 2 B. M. 108g.] 

[ 4. purchaſes three Meſſuages and a few Acres belonging to them all toge- 
ther at the ſame Time, and being in Poſſeſſion ſoon after makes his Will, as to 
ſuch worldly Eſtate wherewith God has bleſſed me, Sc. gives «his Wife ſole 
Executtix, all his Perſonal. And likewiſe thoſe three Meſſuages with all Houſes, 
Barns, Stables, Stalls, &c. that flands upon or belongs to the ſaid Meſſuages. The 
Lands paſs with the Houſes as if he had deviſed all that Farm with the Appur- 
tenances which I purchaſed of B. Gulliver v. Poyntz, M. 11 G. 3. 3Wi/.141.] 

If he deviſes Land to B. upon Condition that he pay 51. per Ann. to D. and 


afterwards gives ſeveral Legacies, and then ſays, that for Non-payment of the Lega- 
cies, they may diſtrain, and if no Diſtreſs, re-enter, &c. this does not extend to 


the 5/. per Ann. Semb. Pol. 404. 


If J. has Iſſue B. and C. and B. has Iſſue a Son and C. a Daughter only, and 
A. deviſes to B. for Life, then to his Son in Tail, and for Default of ſuch Iſſue, 
to the Daughter in Fee, paying ſuch Sums, Provided if. C. have Iſue a Son my 
Lands ſhall go to ſuch Son and his Heirs, paying as the Daughter ought to pay; C. has 
Iſſue a Son; the Remainder only, in Default of Iſſue of the Son of B. goes to 
the Son of C. by Force of the Proviſo. R. 2 Med. 293. 


% 5 | [A De- 
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FA Dein to the firſt and aack Son, not Heir at Law to his Father, is 4 god 
Devike td the ſecond Son. Semb.” Mar wood v. Darrel, H. 8 G. 2. B. R. H.gi.] 
[If a Man in his Will ſays, as to his worldly Eſtate he gives, Sc. and then 
after ſeveral Deviſes, gives all his Eftate at A. to his Mother for Life, and to his 


| 201 8 after her Death if he will but change his Name, if not, gives him only 


a Year, to be paid him for Life out of A. which he gives ber on his Ne- 
Peg refuſing, to her and her Heirs for ever; An Eſtate in Fee- ſimple PRs 
to the Nephew. Jhberſon v. Beckwith, M. 9 G. 2. C. T. 7. 157.] 

x g. B. has two Sons N. B. and A. B.; ei his Will, [ A. B. and qvviles 
Lands to M. in Fee; Proviſo if M. dies before me, then my 80n A. B. toenjoy the 
Eſtate as M. ſhould have done; alſo if M. ſhall die before the ſaid" d. B. he the 
faid A. B. junior ſhall enjoy the Eſtate as M. ſhould have done; and M. ſurvives 
Teſtator, Jo dies, leaving. Iſſue, and living, A. B. the Brother ; the Iflue of M. 
ſhall have the Land; for the Name A. B. without junior, plainly means Teſta- 
tor. Per Curiam. Goodright v. Hall, M. 29 G. 2. Mill. 148. Sed Q. for the 


ſaid g. B. ſhould be referred to the B. laſt before mentioned, which is A. P. 


the Son; and further it is Tautology,” being the fame Event mentioned imme- 


diately before. 


[If a Man ſeiſed in Fee of Copyhold in M. ſurrenders, and makes his Will 


thus „1 give my ſaid Lands to my Daughter 4. her Heirs and Afſigns for ever, 


„if the dies before 21, and have no If/ue, my Nephew B. ſhall have my ſaid 


„ Lands; I will my Wife to ſurrender my Eſtate in N. (which is ſurrendered 
to Us, our Heirs and Aſſigns) to my faid Daughter A. and her Heirs ; and as 


„% B. is Heir at Law to my 38 A. if ſhe dies without Iſſue, I will him 


* to ſurrender the laſt Premiſſes to my Nephew C. in Fee, or elſe to have no 
Benefit of this will; and I will my Nephew C. fhall have the Lands in M.;“ 
B. takes only an Eftate for Life. Roe v. Holmes, M. 31 G. 2. 2 Wilf. 80. 
Sed for Teſtator intended B. ſhould ſurrender an Eſtate in Fee, in Confidera- 


tion of this Deviſe.] 
[If A. ceſtui que truſt of a Term, ſoon after purchaſes the Fee in his own 
Name, and deviſes in Fee to his Heir whom he makes Reſiduary Legatee and 


Executor, who dies; the Term ſhall go with the Inheritance to the Heir, and 
not to the perſonal Repreſentative of the Deviſee. Goodrigbt v. Sales, P. 7 G. z. 


2 Will. 329.] 
[If a Man deviſes Lands to his eldeſt Son A. and his Heirs, after his Mother's 


| Deceaſe ; to his Son B. all that belongs to S. and P. Land, and to his Heirs, after 


his Mother's deceaſe; to three Daughters 100 J. each at 21; to his Son C. 100 J. 
at-21; and in caſe 4. or B. die, then C. to have S. and P. Land; it ſhall be 
underſtood, that Teſtator intended their dying without Iflue and under age; 
therefore, if B. dies after 21, A. ſhall have S. and P. Land, as Heir at Law, and 
not C. Strong v. Cummin, P. 32 G. 2. 2B. M. 767.] | 

[If a Man having a. Houſe, and two Tinea, (Ieviſes the Houſe to 4; his 
Son-in-law for Life, he paying yearly 40s. to B. and after 4.'s Death, to B. C. 
and D. and deviſes to S. the two Tenements, ſhe paying 7hereout 405. a Year to 
her Siſter E. uind gives 205. a- piece to two other Siſters,” this ſhall be conſtrued 
an Annuity for Life to E. and therefore & takes a Fee in the two Tenements. 
Baddeley. v. Leppingwell, T. 4G. 3. 3 B. M. 15:71.] + 

[If a a Womin makes a Will of all her A Eſtate, and gives her Son A. 
and his Heirs for ever, a Malting, &c. to her Son B. (an Infant) a Houſe, &c. 


charged with got to be paid her Daughter C. out of the yearly Rents of the ſaid. 


Houſe ; and if B. dies before Age, gives the Houſe, &c. to C. D. and E.; B. 
takes a F ee; for the Limitation over being only on the Contingency of his dying 
a Minor, ſhown Teſtatrix's Intention to! have been ſuch. Frogmorton v. Holyday, 


H. 5G. 3. 3 B. M. 1618.] 


[If a Man deviſes Lands to his Nephew B. the Son of A. for Life, and the 
Heirs Male of his Body; and for want of ſuch Ifſue to C. another Son of A. for 
Life, and the Heirs-Male, Ce. and for want, &c. to D. another Son of H. for 
Life, and the Heirs-Male, Cc. and for want, &c. ** then to e ery Son and Sent of 


«© 4. and for want of ſuch Iſſue, Remainder over ; and directs, that whoever 
comes 


_— 7 7.8 


comes in Poſſeſſion ſhall take his Teſtator's Name and Arms; and gives ſeveral 
Heir-looms ; and gives Power to make Leaſes and Jointures ; B. C. and D. and 
all the Remainder-men die without Ifſue; A. has a Son E. born after the Will; 
Es takes an Eftate-Tail. Evans v. Aſtley, M. 5G. 3. 3 P.M. 1570.] 

[If a Man deviſes to his Nephew A. eldeſt Son of R. in ſtrict Settlement, and 


after his Death without Iſſue, to the ſecond Son of R. for Life, then to the firſt. 
Son of ſuch ſecond Son, and the Heirs: Male of the Body of jurh ſecond Son, then 


to the third, fourth, Cc. Sons of ſuch ſecond Son of R. and the Heirs-Male of 


the Body of ſuch third, Fc. Sons; and R. had no ſecond Son at the Time of 
making the Will, but afterwards has B. his ſecond Son, B. takes an Eſtate- 


Tail, Chapman v. Brown, H 5G.z. 3 B. M. 1626.] © 

[ 4. deviſes Lands to his Wife for Life, his Daughter for Life to his Grandſon 
B. ſecond Son of his Daughter, and the Heirs-Male of his Body, for want of 
Males to Females, for want of ſuch to ſuch other Son of Daughter. —If B. 
ſhould live and be the Eldeſt, then to ſuch Son as ſhall be ſecond at her Death. 
All the Sons except the Eldeſt take ſucceſſively in Tail. Fen v. Lowndes, T. 8 
G. 3. 4 B. M. 2246.] ; | 

[ 4. deviſes his Eſtate to a Child unborn, if a Son, and to his Son Jobs when 
the Infant ſhall attain 21 ; in another Clauſe declares none of his Children ſhall 
ſell his Eſtate for longer than his Life, and to that Intent gives his Eſtate to 
John and the Infant for their Lives, Remainder to preſerve, c. Remainder to 
the Heirs of the Bodies of ſaid Sons; Remainder to his Daughters for Life, Re- 
mainder to preſerve, &c. Remainder to Heirs of Bodies of Daughters. The 
Teſtator Intention is manifeſt to give obn an Eſtate for Life only, and this 
Intention controuls the legal Operation of the Word Heirs as a Limitation, and 


makes it a Word of Deſcription, and the Heir would take as a Purchaſor. 


P. Mansfield C. J. Afton and Willes J. contra. Yates who held it an Eſtate Tail in 
Jobn. Reverſed on Error in Exchequer Cham. 29 Jan. 1-72. Error in Parliament 
ſtill depending. Perrin v. Blake, H. 10 G. 2. 4B. M. 2579:] 

If a Man feiſed in Fee of Gaveltind Lands, deviſes to A. Wife of B. and the 
Heirs of her Body, as well Females as Males, and their Heirs and Aſſigns; B 


has two Daughters at the Time of making the Will ; ſhe dies before Teſtator, . 


they ſurvive him; they take as Purchaſers, for they could take no other Way. 
Doe v. Laming, M. 1 G. 3. 2 B. M. 1:00.]- 


But if the Intent be contrary to the Rules of Law, it ſhall be void. 2 And. 10. 


And therefore, ſuch an Eſtate cannot be made by a Will, which cannot be 


created by Deed. 2 And. 11. 


(N. 25.7ñ When explained hy Averment. 


So Words of a Will, applicable to two Perſons, or Things, may be aſcertain- 
ed by Averment: as, if a Deviſe be to John his Son, and he has two Sons of 


that Name. Vide Eg. Ca. Abr. 212, 231, 2. 5 Co. 68. 2 P. V. 137. Vide 
Chancery, (3 A. 2.) | No ve 


But generally, an Averment ſhall not be allowed to expound the Words of a 
Will: as, if A. deviſes to bis youngeſt Son in Tail, afterwards to the Heirs of the 
Body of his eldeft Son. Remainder to his Daughter in Fee, and the youngeſt dies 
without Iflue in the Life of his elder Brother; Evidence ſhall not be admitted to 
prove, that it was the Intent that the Daughter ſhould not take till both the Sons 
died without Ifſue. R. 2 Leo. 70. | | 

[So if Teſtator deviſes 1000/7. to A. and in caſe of his Death to his Wife, 
and A. ſurvives ' Teſtator, dies, and his Wife receives the 1000 J. it ſhall be 
Aſſets in her Hands, and Evidence ſhall not be admitted to. prove Teſtator 
intended only the Intereſt of 1000 J. to A. for Life, and his Wife to have the 
Principal if ſhe ſurvived. Lowfeld v. Stonebam, M. 20 G. 2. Str. 1261.) 


Vox. III. g 0 (0) Zhen 
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two Deeds, conveying his Real, and granting his Perſonal Eſtate to the ſame 


17 4. 3 f. K. 3 


D E V 1 8 b. 
(0) When a Man takes by a Devile. 


T* "ON be a Feoffment to the Intent to perform bis Wi il, and after he deviſes 
the ſame Land to B. in Fee ; B. takes - by the . and not by the Feoff- 
ment. Co. L. 271. 6. 
So, if there be a Feoffment to the Uſes of his Will. R. 1 Vent. 194. | 

[If a Man deviſe his Real and Perſonal Eſtate to Truſtees, and then executes 


Truſtees, proviſo they ſhall be void on Tender of 10s. and keeps them in his 
own Cuſtody ; pf take by the Will, not by the Deeds. Lloyd v. Spillet, M. 


But if the ye ac be to-B. for ſuch Eftate as ſhall be limited by bis Will; B. 
takes by the Feoffment, and the Will is only a 1 of the Uies. Co. L. 
271. 6. R. Cro. El. 878, 2 Cro. 31. 6Co 17.6. Mo. 567. EDO 

Or, to ſuch Uſes as Fall be declared by his Will. R. 1 Vent. 194. R. Jon. 8. 

So, - the Feoffment be to the Uſe of the * eoffee and his Heirs, Provided that 
he dr poſe by his Will. 1 Vent. 194. 

he Deviſe would not be effetual for the Whole if he took by the 
will ** ſhall take by the Feoffment. Semb. Cro. El. * . 


P) Pie ading of a Devile, 


F a Man pleaded a : Deviſe after the Se. 32 C 34 H. 8. and before the St. 12 
Car. 2. 24. which changed Tenures to Common Socage, he ought to ſhew 
that the Land was holden in Socage ; for it would not. be otherwiſe intended. 
Cont. per 3 J. ad Menſam, but Sand. acc. Dy. 329. 6. But it is ſaid in Marg. to 
be often adjudged cont. Temp. Eliz. And is Caſe was denied, Mo. 279. Semb. 


Font. 1 Sid. 265. D. acc. per Dyer, Pl. Com. 376. a. R. acc. 1 And. 246. 4 


Leo. 195. 
So, if he pleaded a Deviſe before the St. 32 E. 8. he ought to ſhew a Cuſtom 


to deviſe. Bend. pl. 145. 


So, if he pleaded a Deviſe of a Rent-charge, he ought to plead Seiſin of Land 
of Socage-Tenure. R. Cro. El. 667. Dy. 329: 6. in Marg. 
So, if a Deviſe was found by Verdict it ought to have been found to be holden 


in Socage: for otherwiſe it ſhould not be intended. R. Mo. 279. Dy. 329. 6. 


Marg. But it was R. cont. 24 Car. 2 Rol. 697. I. 20. and 1651. ibid. 1. 25. 

So, if a Man pleads a Deviſe it is not ſufficient to ſay, that he was ſeiſed gene- 
rally; but he ought to ſhew, of what Eſtate, that the Court may judge that he 
could deviſe. R. Cro. El. 5:0 

So, if a Man pleads a Deviſe of Land, he ought to plead, that it was in Writ- 
ing. Per Holt, Sal. 519. 

So he ought to ſhew that the Deviſor died ſeiſed ; for otherwiſe the Will does 
not operate. Dy. 143. 2. 1 Mad. 217 
But he need not ſay that he was of full Age, &c. for that is not required by 
the Puryiew of the Act, but by a ſeparate Proviſo. PI. Com. 276. 4. 


Concerning Deviſe Vide alſo Chancery, (3 A. 1, &c.— 3 V. 1, &c.) — London, 
* 


NAR 
Vide Ecolefftica Perſons, (C. 16.) 


DIGNITY. 


2 . 31 
tir u. 
(4) Dignity, = 


Vide in Prerogative, (D. 31.) nity of the 


+> "190% the King may create a new Dignity, which was not before. 205 . 
R. 12 Co. 81. * 


But he cannot create another King in any Part of his Kingdom. 4 Inf. 287. 


If a foreign King creates any Perſon Noble, he ſhall not be allowed his Dignity 
by the Law here. 7 Co. 16. 4. | 


Tho' our King by his Letters of Safe-Condutt names him by his Title of 
Duke, Earl, &c. 7 Co. 16. a. | : 


Or, makes him a Denizen by the fame Title; or, if he be naturalized by 
Parliament. Dag. Nobv. 4. 8 a 


(B) To what Perſons it belongs. 
(B. 1.) To the Nobility, &c. 
ERSON'S. of Dignity are Noble, or under the Degree of Nobility; or GB. 1.) 


the ſuperior, and inferior Nobility. 2 Inſ?. 583, 4. As, The 
As to the Prince, Vide Roy, (G.) | i Prince. . 


The firſt Duke made in England was Edward the Black Prince, created (8. 2.) 
11 Ed. 3. 2 Inſt.5. 9 Co. 49. 4. | Duke. 


The firſt Marquis was Robert de Vere Earl of Oxford, crea 


R. 2, Marquis (B, 3.) 
of Dublin in Ireland. 2 Inſt. 5. 


Marquis. 


The Earl had the Cuſtody of the County antiently. Co. L. 168. (8. 4.) 
= it was the Supreme Name of Dignity before 11 Edw. 3. 9 Co. 49. 4. Earl. 
509. | | 
He was always created by Letters Patent. Sal. 50g. Skin. 518. 
And ought to be Earl of ſome Place, within or out of the Kingdom. Skin. 519. 


But there is no Need that there be ſuch a Place in England, or elſewhere. 
Sal. 510. Skin. 519. | | 


- 


The firſt Viſcount was Jobn Beaumont, created Viſcount Beaumont 18 H. 6. 8 bs 5+) 
1icount, 
2 Inſt. 5. Pal. 56 5. 


And he ſhall have a Seat among the Peers in Parliament. R. 21 H. 6. Pal. 565. 


All the Nobles are Barons of the Realm; for a Superior Degree of Nobility 1 (B. 6.) 
does not extinguiſh the aj mand 2 Inſt. 6. aron. 
A Baron originally was 


or Patent. Vide Poſt, (C. 1, &c.) 


Perſons under the Degree of Nobility, or who are ſometimes called the _ (B. 7 
Inferior Nobility, are Knights, Eſquires, and Gentlemen. 2 Inſt. 666. Kaight. | 

Anights are Baronets, Knights of the Garter, of the Bath, Bannerets, and 
Batchelors. 2 Inſt. 666. | 


A Baronetonly has a Dignity deſcendible ; who was firſt created ꝙ Fac. to him 
and the Heirs Males of his Body. 2 Ist. 666. 
And if he be created a Baronet to him and the Heirs Male of his Body, with- 


out Reference to ſome Place ; it will be a Fee-ſimple conditional, and forfeit- 
able for Felony. R. 12 Co. 81, 


I IF 


HE King is the Fountain of all Dignity and Honour in the Kingdom. 4 t he Dig- 


reated by Tenure. Sal. 509. and afterwards by Writ, * 
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1 e e eee 
ITF hike combed Baronet of ſuch a Place ; it will be an Eſtate Tail within the 


Sr. W.2. N 12 Co. 81. 


4 But the ng] cannot create a Dignity higher than a Baronkt, an 
12 Co. 81 2 
If the Fees for a Knight made are not paid, an Aciion lies for hem. 1 Rol. 87. 
The Fees by an Order of King James Hue ere ſettled at 201. for WN made 
vn him. 1 Rel. 87. 


Who was Lempeflable to be a Knight, vids in "Homage, (8. 4.) 


Gufder a Baron. 


A 8). An Efguire is he, WH in <5 V peis Centiliciis B BE gn gerit; and i it is not 
"_ reputed a Dignity. . 2 Inſt. 66:. Vige Spel. Gloſſ. verbo, Armiger. 8 
All Nobles of another Kitigdom, who are not Knights, by the Common Le, 
are reputed Eſquires here. 5 Inſt. 667. | 
So, all the Sons of a Peer of this Realm, 2 Inſt. 667. | 
So, the eldeſt 8on of 4 Knight. 2 Inſt. 667. | | 
S8o, the eldeſt Son of ſuch eldeſt Son, or, of the Son of a Peer, ber ever. 
Semb. Dod. Nb vy. 144. | 
So a Man may be an Eſquite by Creatidh, with a Collar of 89. and Spurs of 
Silver, or by Patent. Dod. Nob v. 144. 5 
So, the firſt- born Son of ſuch af Eſquire for erer. Dod. Neb”. 144. 
So, by being choſen Eſquire to the Body of the Prince. Dod. Nob v. 144. 
* Attendance upon the King's Coronation N ſome Employment. Dad. 
007. 144, 5. 
By Employment in any N Office of the Kingdom Dod. Nobo. 145. 


G. 9) A Centleman is he, gui 22 Gentilicia 8 and differs little from an Eſquire. 
Gentleman, 2 2 4 667, 8. 


Fide 41dition, ad he may be by his Birth, by Deeds of Arms by a Herald, by Office, or 


in Abatement, 
- * &. Reputation. Dod. Neb”. 147. 


A Gentleman by his Birth does not loſe his Title, tho' he goes to the Plough, 
or be reduced to Poverty. Dod. Nobv. 149. 

Or be bound Apprentice to a Merchant, or other Trade. Dad. Nob”. 1 50. | 

But a Gentleman by his Office ceaſes to be ſuch, if he loſes his Otnice. Ded. 
No. 150. 1155 AF 


Vid. Abatement, (E. 20, —F. 19. II. 44. 0 


(©) How one may be intitted, 02 how created. 


(C. .) By Preſcription. 
A Man may have a Title to Nobility by Preſcription. Co. L. 16. 4. 


(C. 2) By Tenure. 


So he may be a Baron by Tenure. Sal. o. Skin. 434, 436. 
And ſuch Barony goes with the Land to the Heir Male, or OTE, as the 
D is limited. Sein. 437. | 


(C. 3.) By Writ. 


So he may be created by Writ: as, if the King by Writ of Summons requires 
any to come to Parliament, and upon that he fits in the Houſe of Peers; he is a 
Baron to him and his Heirs. Co L. 16. 6. 5 

Tho' there are not Words of Inheritance in the Writ. Co. L. 16. 6. 

And this was the antient Way of Creation. Co. L. 16. 6. 

And upon ſuch Creation by Writ, if a Baron ſummoned to Parliament dies, 
having Iſſue a Daughter, ſuch Daughter ſhall have the Barony. Sin. 430. 5 


„ — r — 


D „ 


A 


$0, if he has Iſſue ſeveral Daughters, and all but one die without Iſſue, the 
Ifſue of ſuch Daughter has a Ri ight to have a Summons to Parliament. R. 
Shin. 441. 

If he has ſeveral Daughters, the Dignity is ful nded till all but one die 
without Tflue : " the Katy may grant it to any of of the 

Shin. 430. 


Co L: 16. 3. R. 12 Co. 70. 
If he never ſits in Parliament b Fare of the Writ, Co. L. wy b. 


© So a Barony may be ns! in the Wii to him and In Welty nen of his 


Body. 7 Co. 33. ad | d 8817 1. 5 
(C. 4 5 By Patent. 8 


So he may be created + oy Marquis, Earl, Viſcount, Baron or 3 by 
Letters Patent. Co. L. 16. 6. 1 


And the firſt Creation by Patent was 10 Och. 1 R. 3 8 E. 16. #6... i 
+ And by Patent the Dignity may be limited to him and his Heirs, or, the Heirs 
of his Body, or, Heirs Male of is Body, Co. L. 16. 

- So it may be limited only for Life. Co. L. 16. 6. | | 

If a Patent under the Great Seal of England creates one an Earl, he ſhall be 4 
Peer of Eng/and.. Sal. 510. Skin. 519. 

Tho a Peer of Ireland may be created under the Great Seal, by expreſs Words. 
Sal. 510. Sein. 519, 520. 

But the King cannot make any one a Peer for Years only ; ; for it would go. to 
his Executor, ot Adminiſtrator. Co. L. 16. 6. 

So, if the King, by Letters of Safe Conduct, i Sc. to a noble 


Foreigner, names him by his Title; this does not make him a Peer of the 
Realm, or Noble, here, . 7 Ce. 16. 4. Calvin: 


. 5.) By Parliament.) 


Zo he e Bien made Noble by Act of Bent. 
And the 


i Jon. 1 


0 
But ĩ P's a Noble Fottiaote be naturalized by Parliament ; that does not make 
him Noble here. Dad. Nob,,. 4. | 


Or, if a Duke, Baron, &c. of Scotland, or adbther Kingdom, Has a Son and 
Heir born in England, by which he is a natural poten ; he will not be Noble 


here. 7 Co. I Th: Calvm. 
" 3-0 (C. 6.) 3y Marriage. 


So a Dignity may be OW b Marriage: as, if a Duke, Marquis, 1 Earl, 
Ec. marries ; the Wife ſhall be Noble for her Life. Co. L. 16. 6. 


And if a Woman marries a Duke, who dies, and afterwards ſhe marries a | 


Baron; yet ſhe continues a Dutcheſs. Co. L. 16. 6. 2 Int. go. 

If a "Duke, Earl, &c. who has the Dignity in Fee, has not a Son, but ſeveral 
Daughters; the King may confer the Dignity on him who marries any of the 
Daughters, as he pleaſes. 12 Co. 111. Vide Parcenors, (A. 2.) 

But if a Woman, Noble by Marriage, afterwards takes a Huſband under che 
Degree of Nobility ; ſhe ſhall Toſe her Nea. Co. L. 16. 6. 2 Inft. 50. Dy. 

b. © Ow. 81. © 
HOtberwile, if a Wotan; Noble by Deſcent, takes a Huſband not Noble. Co, 
L. 16.b, 2 Infl. co: Per Brook, Ow. 82. 

Or, if a Queen Dowager takes a Huſband, Noble'or not Noble: for ſhe by her 
ſubſequent Marriage ſhall not loſe her Dignity. 2 lat. 50. 

Yet if a Woman, Noble by Deſcent, marries to an inferior Degree of Nobility, 
as, if the Daughter of a Duke marries à Baron, ſhe ſhall have Precedence only as 

a Baroneſs. Ow. Wr 


Vor. III. o ne [IP 101; 193 i R's | (D) How 


eDavghters at his n | 
But he is not. 4 Baron of the Realm, if he dies before the Return of the Writ: 


ignity may b be entailed by Ferliament: as, the Earldom of Oxford. I 


$3 
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Mo ee 03 anon woe” ow w kleb. 


eib Sno 30d Is 115 behageſhei 27 91 my. * dne 
there be a Diſpute, ms. a "Mau: be be..a Peer .of e 
1 ſhall be tried by the 931 of Parliament. Co. L. 1 
9 COU 15:41 495:; 6. 2 19 #45 2 i le foods Yo gen? 

But where he claims by 1 8 tho' he ought. to jon oduce 4 5 TN of 
Creation, it ſhall be tried by the Cduntry. Skin. 520. Fa 7 1 27 

If any 0netbecbmes Heir ta a Barony in Fee, and be not fu . 
ment. he may ſue to the King * of Right. R, . 432. 5 


2 NE 00 How fopfeited. 
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F a W be 1 for Treaſon or Felony, he forfeits hi: Dignity, and 

he and his Poſterity become ignoble; Co. L. 41. 40½%¼¼ s. Ou. $2, 1. 

i But z Dignity or Nobility cannot be extinguiſhed, cet by Act of Meet 
(if it be not forfeited.) Sin. 437. kt 195% 0 Nett diet 10 
It cannot be aliened, or transferred to aninher; 4 Jon. 123. Cal Parl. 4. R. 
thitt a Grant of it without the King's Licence was void: 4 . 126. 

It cannot be ſurrendered by Deed, or Pine to the King. R. Ca. Parl. 1,11. 
It cannot be taken away by the Order of the Lords in Parliament. R. Gale 577 . 

It ſhall not be extinguiſhed by the Acceptance of another Dignity, or Title. 


-, 


Gp. 437. III. » 44 Ft. Au 30G) 42141 It; 14 1 
So it ſhall not be loſt by Nonlaitn: for n Statutes of Limitations do not 
extend to it. R. Sem. 2 N 1 0 33 1.4 87 2 11 b | 
$ Id +4 nn g 104 CSI 6463 1 14 ; 4 145 eng TC 


(F ) The Prtviteges ot ett. et 
G. ] ) ro be tried by Peers. 


Vide Parla- A LL the Barons of Parliament tan be tied fo Tree. F oy, ecke 
Te.) E or as Acceſſory, at the Suit of the King by their Peers. 
2 80 45. 29. non ſuper eum ibimus, &c. ns. per gun Sens Poriim Artus, 
49, 9 9 Co. 30. b. Sta. 152, 153. 3 | 
50 _— all of the Nobility, who are Peers of Parliament. | s 
21186 by the Common Law, which is now- affirmed by che F/. 20 15 6. 9. al 
Dutcheſſes, Counteſſes, and Baroneſſes, who are Noble by Deſcent, Creation, or 
Marriage. 2 Inſt. 80. 
And Marchioneſſes ns Viſcounteſſes, Ec. tho” not named by the Sr. 20H. 6. 
9.2 Iaſt. 50. | 
So the Quien Conſort) or Dowager. 2 Inſt. 50. ll Ka 
And a Peer cannot waive his Trial by his Peers. elt. 56. in Marg, Mo. 621. 
1 Tr. 265. 2 Ruſb. 94. Shes Em a2. N dt unt: 
[:1»Bat tlie Nobles of another Kingdom, or who W 8 175 our Parliament, 
halb not be tried by the Peers of Parliament. By the Common Law, confirmed 
by Parliament 4 Ed- g. 2 laſt. Fo. 7 Co, 15, 10, Calvin. 8. Hiſt. 30. * 
i Nera Woman, Noble by Marriage, who! as loſt her Dignity by a (wbſequent 
Marriage under the Degree of Nobility: .. 2 In/t. 505, Vide. Ante, (C. 6.) 
Nor an Archbiſhop, or Biſhop ; for they are not Peers inheritable. Seld. *. P. 
If hebe not adeuſed i Parliament A. Sed. 2 Hel. 2 p..3542-, 3 1n/. 30. for they 
make Proxies after Plea, and withdraw themſelves. 3 Inſt. 31. 
od So Baromof Patliament: hall not be tried by his Peers i in an Appeal, which i 4 
| on Suit of the Party. 2 1n/?., 49. 9 Co. 30. 5. Sta. P. C. 152. fe 10 Ed. 4, 6 
1 e 30 10 3}::4 08 083 25715677 T0195} {i wel 5; 677 Ane. 
Nor in Pramiuniret or other Eaſe; except Treaſon, Felony, or Mt 
1 But. 198. 3 Inſt. 3 O. 92 man N | 
7 'S6Che * be indicted for Treaſon, Felony, or Miſpriſion By + 4 - ury. 


'2 In p 
iſt. 49 x And 
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it, fe 
95 N g 120 n pn Coco ſhall 


1 ka 56. 


DR 0 NC 1iT £ 
g upo 115 Fadi Sant il in B. R. tle may plead Bis Pardon there. 2 Bit. 49. 
R. 14 2 ig leg! 


And i '$ 0 appear, ; Procels iſfiles there; jad he may be outlawed upon 


natorum. 2 Inſt. 49 
wah 1 before BR K. or . ne, by a Jury 
of 8 County where the Offence was cominitted. 
But he cannot confeſs the Indictment, or 705 50 Sllie in B. R. 2 Inſt. 49. 
. Ang before Plea, the King ſhall make an 5 who may arraign him, 
or tranſmit the Indictment Certiorari to Part Mee R. Hut. 131. 
By the Commiſſion to the High Steward, the Inditment is recited, and Power 
943 to him to receive the Indictment, and to Nassen ſecundum Legem Angliz ; 


| and. 2 Ge d to the Peers to attend, and to the Lieutenant of the Tower to 
bring the 


Priſoner, and a Certio#4ri of equal Date with the Commiſſion, or later, 
to remove the Indictment hefore him indiate. 3 Inſt. 28. Vide 1 H. | fi 4 


he, H 
5 AE Peers Hanne! in the Warrant, to be at ee on hk a 0 to 


e by War Ae. 621. Sta. 152. 3 Inſt. 8. 


Me. 621 
133 by Lee the Judges are required to be preſent, os attend in Scarlet, 
Se. 1634 U 7 

da Writ goes tof. Chancery to the Lieutenant of the Tower, to bring the 
PUR as the e ſhall appoint. 3 Inf. 28. 


* 55 Peers, in Commiſſion. to find. the Indictment, may be upon the Trial. 
Keil. 58. c 


A Precept by the High Steward to the yer) eant to ſummon tot & tales Proceret, 


Ge. per quos, &c. names none h ME iſt. 28. 


But they, ought to be 12 or more. 15. 
At 15 appointed the Common 18 Ne 621. Sta. 152. 3 "Wo 
1 £ 7 are 3 according 'g to the Sommons cure. 621 


241 


1011 act F who Fun take wa Places according to their Dignity. Me. 621. 
In 29. 
s — 8 1 1 Priſoner is brought to the Bar. Mo. 621. Sta. 152. 
3 Inf. 29. 
And. then the Indictment is read. Mo. 621. 3 Inf. 29, Sta. 1 52. 
And the Priſoner arraigned. 3 Inft. 29. Sta. 152. 
Afterwards the Priſoner ought to plead, otherwiſe he ſtands mute. R. 1 Tr. 
366. Vide Infra. 
If he pleads Not Guilty, Iflue is joined upon it. 3 Inf. 29. Vide infra. 
4 ApS there a e. Covoſel for this; but if he pleads Matter of Lew, Counſel 
ſhall be afligned 3 Inſt, 29. 2 Ruſh. 04+, 1 Tr. 366. 
If, he, Priſoger docs t appear, the ſame Proceſs ſhall be againſt him as upon 
another fadiRhent, till he be outlawed. 3 Inf. 31. 
b. Aﬀter Ain. Pl x read, the Peer ought to plead ; otherwiſe Judgment ſhall 
be again | „ 1 CE> 366. 
, 155 he pleads Na Guilty, 1 puts himſelf upon his Peers. ' Mo. 621, Sta. 152, 
: 


3 Di 29 upra. tr hel 
200 cannot waive the Trial by tas Peers, or challenge a = of them. Mo. 
2 Ol J. 55. 3 Inf. 30. "Vide Parlis ament, (L. 17.) Vi Ante, (F. 1.) 


"1 70 ; 
| need not have me "allowed for pleading, tho the inatetment be lon g. 


1 . A 


55 


(F. 2.) 


. De quo Vide ing cool e 5. ) . 2 
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11 hedges na ha, hu nes the dance, Judgment ſhall be i imme- 
_ r ow hin 1 8 Ser eants and Attorney immediate ve Evidence againſt 
him ; 130 then the Priſher thatl anſwer to it. Sea. 1 52. 7 77 10 
Then the Conſtable with ls Priſoner retires, While "the 6c confult'oF their 


Verdict. Sa. 152. b. 29. 
ix cheit Opinions i in any Paik . for they are e preſent fo 


The Judges, ma be ; 
the Aſſiſtance Ty" e Court. Keil. 54. 
And therefore, if the High Steward aſks a Queſtion, they aten to anſwer tho' 
it be in the Abſence of the Priſaner. Keil. 54. 

So they may deliver their Opinion, upon a Qneſtion] 

in the Adel of the Priſoner. | Dub. Keil. 54. 

i 0 they ought not to deliver their Opinion, before hy Tri of: 4 Criminal 
Caſe triable before them. 3 Inft. 2 9. | 
If the Peers, after Evidence! being in Conſult, FE! to ſpeak * any of the 
dges; with Aſſent of the High Steward he may go to them. Keil. 54. 
But the Judges ought not to deliver any O inion in Point of Law, but in open 
Court. Keil. 54., in the Preſence of the Priſoner. 3 Inft. 2 EY 


8 And they ought not to ſpeak. with the King's Counſel privately upon it. 


3 Inft. 30. 

725 therefore, if the Peers, in conſulting of their Verdict, deſire to ſpeak with 
a Judge, and then aſk his Opinion in Law, he ought to inform them, that he 
cannot deliver a private Wu nor without ld with the per Judges. 
R. Keil. 54. | 

If the Peers in conſulting, &c. 4 to ſpeak with the High Steward, he 
cannot ſpeak with them, but in the Preſence of the Priſoner, K. Kell, 57. 

1 | | 

3 42 Pert i may eat and drink, alter Evidence given, N before verdi. 1 Tr 366. 
2 Ru 

= 7 e Peers ought | not to ſeparate or adj ourn after Evidence, before cheir Ver- 
dict. 1 Tr. 366. 3 Inft. 30. 2 Ruſh. 95. 

After a major Part of the Peers in Conſult are agreed of their Verdict, they 
again take their Places, and the High Steward aſks of the loweſt, and ſo of each 


'ſeriatim, whether the Priſoner be Guilty, who anſwers without Oath, Guilty, or, 


Not Guilty upon his Honour. Sta. 152. 6. 10 Ed. 4. 6. 5. 1 H. 4. L. 4. 
Inf. 30. : 
5 Then the High Steward afks for the Priſoner, and declares the Verdi to ih, 


and gives Judgment accordingly. Sta. 152. 5. for the Verdict is pew in the 


Abſence of the Priſoner. . 3 Inft. zo. 


| nad retire to thei Houſes. R. Keil. 57, \ 


' againft him. 9 Co. 49. . 6 Co. 52, 3. Hob. 61.) 


If they do . the Court may adjourn to the next Day: tho it is not 
uſual. 1 0 21 
And in luck ers need not continue together, as other Juries but 


114 | * LA 
(F. 5 As to Oath, Arreſt, Sc ne wh 8 


80 a Peer, generally, ſhall not be upon Oath in Trials before them, or whea 
* anſwers in any Court, as a Defendant. Jon. 154. Vide Serement, (C. ) 
So he ſhall not be put upon « Jury, or Aſſiſe. Jon. 153. 5 Co. 49. 4. Reg. 


179. 6. 48 Af. 6. a 


And if he be, he mt have a Writ for his . Keg. 179. b. K. 48 Ed. 
30. 6. Dy. 3 
: So an Ain does not go azaikſt a'Peer for a Contempt in aeg an 
Injunction, &c. Seld, 3 Vol. 2 p. 1543. 8 | 
So a Peereſs, by Marriage or Deſcent, ſhall not be arreſted ; for a Capias does 
not lie againſt her. R. 6 Co. 52. 5. 
So, a Peer ſhall not be arreſted in Debt or Treſpaſs ; ; for a canin does not lie 


90 Mund, 


* 11 0 N 1e T. 1 


ARE I urreſted 


AI Preteſb Which mes Nana Peer, un wall | 
| 1 7 Fra. F. N. B. 257. . 0 | 4 89 


80, if . Pur liament as ab Peer. Sal. 512. 5 

But if hie never ſat u Peer, nor be tied fo, he er hes. Sl. $12, 
for there thalſ-not be 4 but perhaps he may have a Writ to the 
1 ſtices, mentzoned F, N, B. 247, if he be a Peer. 

180 45 a Peer hall be in Exeention upon's nts Vigphe, Statute-Merchant, or 
Re nizance. — ers 7 4 fa 

80 Execution again Body u 10 pon a ent. Dub. 2 Tas: I 

80 x Capras Hes againſt a Peer in an onde repk — Hob. 61. * 
80 2 Peetthall-find" Bail upon a for an de to remove a Cauſe. R. 2 Leo. 173. 


So a Capias lies art a Peer for an- ce to the King immediate . as, for 
Felony. "Sed. 3. Vel. 2 p. 1546. 

So, for a Neſcous made, c. Sell. * Pal. 2 5. 1546. 

So a Capras lies againſt | an Earl, Baron, Ec. in Ireland. 


And againſt a BP; of rend, tho" the 1 is a _ of the Univerſal Church 


Pal. 345. 

e 7 4 0 E 1 

Vide Pariſh, (A.) —Probibition,. (F. 9) 
rA I Ir „. 

V 1de abatement, (E. 1 g| cc. Ability. Alien, (C. 4. )—Capacity. — 
p. (I. 1 Condition, (M. 2, &c —<Popery, (B. 7, &c.) 
D 1 8 C | I T. 

| Fide Deceipt. 


- Writ of Dilceit, 
V 4. Ancient Demeſne, 6. 12. Js 


1 — 


— ” " - . 9 —_ _ n — 


. 
Then a Man takes by Deſcent, 


"VERY V Eſtate of Inheritance which a Man 3g he takes by Deſgent, or 
| Purchaſe. Co. L. 13. 6. 
Auhlli fes, where a Man derives the Eſtate from his Anceſtor, he takes by 


Defvent: ray; Tenant in Fee- imple, or Tail, dies, his Heir takes by Deſcent. 


Co. L. 12. 6. 

Sa, * ** the Anceſtor has an Eſtate for Life, and afterwards a e is 
to bis right Heirs, the Heir takes by Deſcent: As, if a Feoftment be to the 
Uſe of A. for Life, Remainder to B. in Tail, Remainder to the right Heirs of 4; 
theHer:of f. takes by Deſcent. Co. L. 22.4. 319-6. * 2 Co. 91. 6. Mo. 284, 
719. Hel. 56. 1 Rol. 627, 1.20, 25. 2 Rol. 417. l. 10. 

So, if it be to A. and B. for Life, Remainder to the right Heirs of him who 
dies firſt, and A. dies; his Heir takes by Deſcent, tho' the Remainder could not 
veſt before the Death of A. G. L. 378. 5. D. cont, Lit. 258. 

Vor. III. Q_ So 
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| 79. 1 Mod. 121, 159. 


if 


2 And. 138. R. dec. 5 Lev 


80 bo the Eſtate for Life in ae tin e 2k, 4 
F — 9 be to the Uſe of another for Life, Remainder. to 1 in Tai Remain· 


creates an Uſe to B. for his Life, till the future 2 WN Efe 1d therefore 


Life, and his Heir Male takes by Deſcent. R. 2 Mad. 2 11. 4 Md. 382. 


whole Eſtate out of himſelf; and therefore the Reverſion was in the Huſband. 


a Contingency, and B. dies before, and then the Contingency happens ; the 
' riſes to the Heir, who ſhall _ gue by Deſcent, 2 Rol. 794- J. 45. R. 


Pol. 59, 66. 


: the Nature of his Eſtate. R. 1 Nel. 6264 J. 3% ] q 


Wh Fee, and that his Wife ſhall have a third Part for her Life; and if he dies 
before 24, to his Wife for Life; and if his Heir has no Iſſue, to his Dangiterin 
X Tail. i Ref. 626. /. 45. 


to A. for Life, and afterwards to the Heir of his Body for ever ; the Heir of 4 
: N a Fee by Deſcent. R. 1 Rol. 627. J. 5+ 


= ir 8 CB N; * 


2457 the Caſt, 
319- K xewds 4 ©. wh 1 8 to the e 
; 7. R 62d 4: 3; TL 


der to the ri ight Heirs of B. the Feoffor; Becauſe: B. cannot have an [cir during 
his Life, - by the Sr. 25 H. 8. the. Poſſeſſion is executed to the Uſe, the Law 
the Heir takes by Deſcent. .Co. L. a2. 6. Mo. 284. | 

Or, if a Man covenants to ſtand ſeiſed to the Uſe of. A. in Tail. and afterwards 
to the Heirs Male of himſelf ; the Law creates an Uſe in the Covenantor For his 


Or, to the Uſe of his Heirs Males; by a ſecond Wife; he has immediately an 
Eſtate Tail, and the Son by the ſecond Wite ſhall take by Deſcent. R. 2 Lev. 


So, if a Man upon a Conveyance VEE voi a Remainder by which the Rever- 
ſion reſults to himſelf, his Heir takes by Deſcent: As, if 4 Man demiſes for Life, 
Remainder to his right Heirs, the Remainder is void; for he cannot make his 
Heir a Purchaſer, where he does not part with the whole Eſtate out of himſelf. 
Co. L. 22." S: - >. 

So, if a Fine Sur Grant & Render be to a Huſband and Wiſe, and the right 
Heirs of the Huſbnd (where the Huſband was etch be ) who render 
to A. for the Life of the Huſband, Remainder to B. for 74 Remainder to 
the tight Heirs of the Huſband ; the Remainder to the Right Heirs is void: for 
he cannot make his right. Heir a Purchaſer, where he does not part with the 


2 Rol. 414. J. 45. 
So, if by Bargain and Sale, Land bethnveyed to o H. and his Heirs, and A. dies 
before E ; the Heir takes by Deſcent. Vide Bargain and Sale, (B. 9.) 
So, if a Man covenants to ſtand Cifed to the Uſe of B. and his Heirs, u _ 
le 


If 4. covenants to ſtand ſeiſtd 4 he Uſe 12 5. in Tail, and for Default of 
Iffue, to his Heirs Male; his younger Son, after the Death of the Elder leaving 
a Daughter only, takes by Deſcent. R. 2 Mod. 211. 

If A. limits an Eſtate to his Wife for Life, and afterwards by a ſubſequent 
Deed limits it to the Heirs of the Body of his Wife; ſhe takes an Eſtate Tail: 
for theſe Eſtates are conſolidated, and t e Heir of * Wife does not take by Pur- 
chaſe. Dub. 2 Ven. 489. 

So, if a Deviſe be to an Heir of the ſame Eſtate which he would have by 
Deſcent ; he ſhall take by Deſcent. Vide Devuiſe, (K.) 

So, * a Deviſe be to A. for Life, Remainder to the Heir of the Deviſor in F ee; 

the Heir takes by Deſcent, tho' it be a N for it n no Amen in 


So, if a Deviſe be to A. till his Heir attains the Age of 24 4. "tad * to bin 


So, if à Copyhold be ſurrendered to the Uſe of his Will, and thenche deviſes 


80, if a-Deviſe be to A. his younger Son in Tail, and if he dies without Heir, 
to D his own „ u ; ** Aan _ ny oy Deſcent. K. 21S 233, 4+ 


"(8 hen 


* 
0” * * 


A 


it is Defegnatio Perſona. R. Per 


ba 1 ] n N T. 


0 


1/971 4 2354444 10 TR 2 
00 When, by purchaſe. . 0 pt 95 OY rl 


JUT. a Man Ales by Purchaſe! white the Eftate firſt veſts i in * q and he does 
not derive it from his Anceſtor. {Vide Co. L. 3.6. 1 Co. gs. Shelly.) ) 


As, if Land be limited to A. for Life, Remainder to the right Heirs of B. his 
right Heir takes the Remainder by Purchaſe. 1 Rol. 627. J. 15. R. 3 Leo. 1 


4. 
So, if a Feoffment be to B. to the Uſe of A. in Tail, and afterwards to the 


t Heirs of B. For it was a Remainder, and net 2 enn tho B. was the 
Pente. Semb. Co. L. 22. 6. 


S0, if a Deviſe be to A. for Life, and Gs) his [Death to his next Heir Male 


and the Heirs Males of his Body 5 his Son Res the Remainder by Purchaſe. 
RN. 1 Co. 66. 6. 


So, where a Man takes by TIA! Deviſe, he takes by Putchaſe. Vide De- 


e, (N. 16, 19.2); 
: py 


4 Deviſe to A. for the Life of B. and then to the Heirs Males of B. then 
living the Son of B. then living, being Godſon to the Teſtator, ſhall take, for 


37 in B. R. which was reverſed in the Exche- 


guer Chamber, and afterwards affirmed in Parliament. Ray.. 330. 2 Jon. 99- 
1 Vent. 334. 


So if a Copyhold be ſurrendered to A. and his Heirs, and A. dies before Ad- 


mittance, by which his Heir is admitted; he takes by Purchaſe, for there was 
nothipg 1 in A. who never was admitted. R. 1 Rol. 627. /. 30. 


So, if an Eſtate be limited to B. per auter vie, Remainder to A. for Life, Re- 


-mainder to the right Heirs of B; if he dies before A. the Remainder is not 


veſted in B. tho' he hasa F rechold-: for if he hes before A. it ſhall never take 
Effect. Lit. 258. 


So; if it be limited to A. and B. for their jgins Lives, and afterwards to C. for 


| "Life, Remainder to the right Heirs of B. 2 Rol. 418. J. 10. 


[The Words, Heirs, Heirs-Male, or Heirs. of the Body, are not always 


y 
Words of Limitation ; they may be conſtrued Words of Purchaſe, either in Will 
3 Doe v. Laming, M. 1 we 3. 


2 B. ip I foo. (Vide Deviſe, (N. 24. 
” 


(C) To whom a delten ſhall be. 


(C. 1) To the next in Blood. 


IF a Man dies ſeiſed in Fee, the Deſcent ſhall be to his eldeſt Son. 
1 If he bas no Son, to all his Daughters in Co- parcenary. 

If be has no Iſſue, to his eldeſt Brother. Lit. S. 5. 

If he has no Brother, to all his Siſters. 


If he has no Iſſue, nor Brother, nor Siſter; to his next collateral Couſin of 


the whole Blood. Lit. §. 2. 


But Land ſhall not deſcend to the next in Blood, if there be any nearer jure 


J 
 Repreſentationis : As, if B. has Iſſue C. and D. and C. dies in the Infe of his 
Uncle, and then the Uncle dies; his Eſtate ſhall n to the Son of 6. and 


not to D. tho he is neareſt in Blood. Co. L. 10. 6. 9. 41. 4. 


30 
So all the Poſterity of C. ſhall inherit before D. or his Iſſue. Co. L. 10. 6. 
So, by the Jewiſh Law. Seld de Succ. 


'So Land ſhall not deſcend to the Father, or other lineal Anceſtor, tho' he 


15 neareſt in Blood; but ſhall deſcend to the Uncle, or other collateral Couſin. 
Lit. F. * 


And this is a m peculiar to the Common Law. Lib. Rub. ad . 


11. 4. Cont. Acc. 1 Vent. 414, 415. 


Yet if Land deſcends from a Son Py his Uncle, after the Death of the Uncle 
without Iflue, it may deſcend from him to the Father. Lit. S. 


So likewiſe if an Eſtate be granted to a Son for Life, 8 to the next of 


1. Blood; the Remainder ſhall be to the Father, and not to the Uncle. Co. 
10. 3. | | 
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80, oY an u Eſtate be limited to A. for Life; Remainder to his next of Blood 
in Fee; A. has no Iſſue}; his Brother has une Band C. and dies; and B. alfo 
has Iſſue, and dies, and then the Death of 4. happens; the Remainder veſts in 
C. for he is mme. 'tho'tlieIfiue uf. B. per 28 e N 2. 

Ss 1 8 20 * : . 4 0 "72 | ade TT Al 2 11 . 
(C. 2.) = if a Man Gas ſeiſed 011 / End, (his Wife: KEEN Eur ier " ad bis 
8 Land deſeends to his Daughter, Brother, Uncle, on pies -afterwards a Son is 
ry Hortz7o+-other nearer-Heir ; the after-borm iffue ſhall enter upon the: Daughter, 
Brother, Uncle, or other remoter Heir. Co. L. 11. 5. 
80, if Land deſcends to a Daughter, and another Daughter is afterwards born; 
che ſhall be Pareener with her Siſter. Cork, 106. 

So, if A. has Iſſue B. and C. and B. dies, his Wiſe pri cment ln with * 
then A. ſuffers a Recovery to him and the: Heirs. of his Body, and dies before 
Execution, and C. enters; the Son of B. born afterwards ſhall enter upon him: 
for C. takes by Deſcent, and the. E recutian relates: to the Wenne which-yyas 
in the Life f 4. R. 1 Co. 98, 106. SG. | 

So, if Huſband and Wife ſeiſed in Tail general, have; Iſſue a N ; then 
the Huſband dies, his Wife, privement enſeint, and the Wife aliens, ee 
the Daughter enters by Sr. 11 H. 7.20. A Son afterwards born ſhall enter u 
ber: for, by the Statute, the Daughter was in quafiby: Deſcent. 3 Co 61. 3. 

So, if a Condition be ie in the Life off the Feoffor, who dies before En- 
try; and afterwards his Daughter, as ray 8 A Son dork afterwards ſhall 
enter upon her, 1 Co. 90. 4. n 2 

S8o, if a Man, intitled to enter upon Conſent giyen to » Raviſher, adi beſor 
Entry. 1 Co. 9 46 210.46 | DT 

Or, to enter by Force of a Ae ider 1 Co. 99. a. | 

But if an Eſtate veſts in a Daughter, Bruther, & c: by Purchaſe, . dot by 
Deſcent ; a nearer Heir, born aa ſhalli not deveſt it: As, * . ord 
det de limited to the tight Heirs. of B. who dies, his Wife p- iuement enſoint, and 
then the Remainder happens. 9 H. 7. 25. 1 Co. 95. . R. 1 Sal, 227. 2 
8 Skin. 430. R. cont; in Parl. 4 Mad. 282. 3 Leu. 408. 24 10 

if it veſts upon a Contingency. Cro. Car. 412. 

So, if a Brother, &c. by his Entry be remitted. R. 3 Leo. 2 

Or, upon a Forfeiture. for a Condition broken, Conſent to a Raviſher, Ge. 
5 Ed. 4. 6. 4. 1 Co. 95. a. . 

So, if a Daughter, &c. pays Money, or performs a Condition, whereby the 
Eſtate is preſerved, R. 1 Co. 95. 4. 99. a. R. Cro. Ca. 87. 

And now by the Ct. 10 & 11 W. 2. 16. A Son or Daughter born after the 
Death of the Parent ſhall take in the ſame Manner as if born in his Life. time, 
tho' no > Eftate be limited to preſerve contingent ee Fc. 


3.) To the moſt Worthy. 


, $0 it is a Rule, that a Deſcent ſhall be to the moſt . worthy in Blood: And 
therefore, if a Man ſeiſed of Land has Iſſue ſeveral: Sons and' Daughters ; ; the Male 
"Hue ſhall be preferred, for the Male is the moſt worthy Vide Co. L. 14. 
If there are ſeveral Sons; the Deſcent, by the Common Law, ſhall be to the 
eldeſt. 
If there be not any Iſſue, but Man has ſeveral Brothers ; ; the Deſcent ſhall be 
: to the eldeſt Brother. Lit. S. 5. 

So, if a Man purchaſes Land, ad dies; all of the Blood of the Part. of his 
Father ſhall inherit before thoſe of the Blood of the Part of his Mother : for the 
Blood of his Father is the moſt worthy. Lit. §. 

And,the Father has alſo two Bloods. i in him; te Blood of his F ather, and of 

nis Mother. r 

And all of the Blood of the Father of the Part of his Father, ſhall. it 

- firſt; and then thoſe of the Blood of the F ather of the Part of his MOR: 

e | ; | 7 
3 | "7 So, 


Do tus 0 E N Tit 


So, if the fame. Perſon has Title by two Bloods, and he cannot take by the 
moſt worthy, he ſhall not take by the other, but the Land ſhall eſcheat: as, if 
A. attainted has Iſſue B. and C. and the eldeſt purchaſes, and dies; if C. ſhould 


his Wife, if he cannot take as Heir to A. he cannot as Heir to the Wife; tho' 


Yi 64 4.) To the whole Blood. 


So 3 (hall be to the Heir of the whals Blood : And 8 if a Man 
has Iſſue by divers Venters, and the eldeſt purchaſes Lands, and dies without 
Iſſue; his half Brother ſhall not inherit to him. Lit. S. o. 

So none ſhall inherit an Eſtate in Fee- ſimple, i by has not in him the Blood of 
the Father and Mother. Co. L. 14. 4. 

And therefore, if the eldeſt Brother FMT IS and dies without Idue, the 
Deſcent ſhall be to his Siſter, Uncle, or other next Couſin of the whole Blood, 
and not to the half Brother. Lit. S. 6, 7. I Vent. 424. Dy: 342. 0. | 

If a Man pleads, that he is Heir of the Part of his Mother. he ought to ſhew 
that he is Heir of the whole Blood. 1 Ver. 442. 

But if the eldeſt Brother purchaſes, and dies ehen Iſue, and his Uncle, 
Ge. enters as Heir, anddies; the half Brother. may inherit to him ; for he is of 
his whole Blood. Lit. S. 8. | | 


(C. 10 An Heir ought to be of the Blood of the firſt Purchaſor. 


Gan. 24 it 

And therefore, if a Man inherits Lands as Heir to his F — and dies * 
Iſſue, it ſhall deſcend to his Heir of the Part of his Father; and the Heir of the 
Part of his Mother ſhall never take, for he is not of the Blood of the firſt Pur- 
chaſer: And if there is no Heir of. the Part of his Father, the Land eſcheats, 
Lit. F. 

So, i he inherits as Heir to his Mother, it ſhall deſcend to the Heir of the 
Part of the Mother: and if there be not any ſuch, the Land eſcheats. Lit. S. 4. 
So, if A. purchaſes Land and marries B; his Iſſue, and all of the Blood of A. 
may inherit: but none of the Blood of B. mall ever inherit. Co. L. 12. 4. 

So, if B. was the Purchaſer, none of the Blood of A. could ever inherit. Co. 
L. 12. 6. 


(C. 6.) When he takes as Heir of the Part 0 the Mother. 


If a Man has Lend as Heir to his Mother,. and 7A without Alteration of his 
Eftate ; the Heir of the Part of his Mother ſhall always take. 

So, if he makes a Feoffment to the Uſe of himſelt and his Heirs ; ſuch Uſe 
is in him as the antient Uſe, and follows the Nature of the Land; and therefore, 
the Heir of the Part of the Mother ſhall inherit. Co. L. 13. 4. Dy. 134. 2 
Rol. 780. J. 35. 


E 


reſults to him by Operation of Law. Cont. Dy. 134. a. 2, 2 Rel. 780. J. 35. 
R. acc. 3 Lev. 406. bal. 591. Eg. Ca. 186. 

Tho' a Feoffment, Fine; c. be declared to the Uſe of 4. for Life, and after- 
wards to the Uſe of him and his Heirs : for the F ee is the antient Uſe and Rever- 
ſion. 3 Lev. 406. 

Or, to the Uſe of himſelf for Life, or for 99 Years, and afterwards to A. for 
Life, and afterwards to him and his Heirs. R. 3 Lev. 406. 

Or, to the Uſe of himſelf for Life, then to his Wife for Life, then to the 
firſt, ſecond, and other Sons in Tail, and afterwards to him and his Heirs ; the 
Reverſion i is the antient Eſtate, and ſhall deſcend to. the Heir of the Part of his 
Mother. R. in C. B. Tr. 7 An. inter Abbot and Burton, Sal. 591. { Reported 
Comyn's Rep. 160. 

Vor. III. | R | Tho' 


take by mediate, and not by immediate deſcent, tho' he has the Blood of A. and 
both Bloods, viz. of the Father and Mother, were inherjtable to B. 1 Vent. 426. 


None can be Heir to Lands, who is not of the Blood of the firſt Purchaſer. 


6r 


Tho' the Uſe be exprelly limited to him and his . as well as where it 


io 


66 n ο en I 


| Tho there ben Fine Je! Recovery dy which the Uſe ariſes out of the 
Bftate of the Conuſees : for den ma wale dut one wad: N Be" St 591. 
(Vide:Comyne's Rep. x60, J SIELTI 

So, if a Man ſeiſed as Heir of the Part of: His Westie, Dm kee a "64:2 "0M 
upon Condition, and afterwards enters for the Condition- broken; the Heir of 
the Part of his Mother (hall take. Vie Co. L. 12. 4. 0 

So, if the Feoffor dies, and his Heir enter; the Heir of ha Part of P 3 Mo. 
ther ſhall afterwards have the Land. Co: L. 12. 5. 

If ſuch a Man makes a Leaſe for Life or Years, or a Gift i in Tail, rendering 

Rent; the Reverſion deſcends to the Heir of the Part of the Mother, and the 
Va Rent, as incident to the Reverfion, Co. L. 12. 6. 

So, if before the St. Quia Emprores terrurem hie had ae w Feoffment in Bee 
of Parcel of his Manor, rendering Rent. Ce. L. 12. 6. * Co. 54. 4 

So, if he deviſes to A. for Years, Remainder to B. in Fee, who was Heir of 
the Part of the Mother; he ſhall have it by Deſcent.” R 3 Devi 127 

' So, if a Man has a Rent-ſcek as Heir of the Part of his Mother; and the 
Grantor grants a Diſtreſs for Rent, by which it becomes a een it _ 
go to the Heir of the Part of the Mother. Co. L. 13. 4 

So, if he has a Manor, and a Tenancy eſcheats. Co. L. 12. 64. 

If he recovers upon Voucher, the Heir of the Part of the Mother hal} have 
the Land recovered. Co. I. 12. 4. 

[A. ſeiſed in Fee deviſes to his Wife in . * dies lo ſciſed, lewviug Bl his Wi- 
dow, and C. their only Child, his Heir at Law. B. previous to her ſecond Marriage, 
by Leaſe and Releaſe conveys to Truſtees to the Uſe of herſelf for Life, to Truſ- 
tees for x Term, Remainder to C. for Life, to Truſtees to preſerve, &c. Remain- 
der to C. in Tail, in Default of Iſſue to ſuch Perſon as B. by Deed or Will, not- 
withſtanding Coverture, ſhall appoint, for want of Appointment, to her Heirs 
for ever. B. by Will duly executed, during Coverture, deviſes all her Real and 
perſonal Eſtate, &c. ſubject and charged with Payment of Debts and Legacies, 
to C. B. dies, leaving C. her only Child, and Heir at Law. He does not take 
from his Mother by Purehaſe, but by Deſcent and conſequently, on his Death, 
it deſcends to his Heir ex parte materna. R. per B. R. unanimouſly, on a Caſe 
out of Chancery ; and decreed accordingly. Hurſt v. B. Wincheljea, M. 33 C. 2. 


2 B. M. deed 
E f 9 When not. 


But if a Man takes by Purchaſe, the Heir of the Part of his Father ſhall 
inherit, and not the Heir of the Part of his Mother. 

And therefore, if a Man ſeiſed as Heir of the Part of his Mother makes a Fe- 
offment, and takes back an Eſtate to him and his Heirs ; the Heir of the Part of 
his Father ſhall take : for it is a new Purchaſe. Co. L. 12. 6. 

If he makes a Feoffment, rendering Rent to him and his Heirs ; the Rent goes 

to the Heir of the Part of his Father. Co. L. 12. 6. 

If Huſband and Wife have Iſſue B. and Land is given to A. for Life, Remain- 
der to the Heirs of the Wife; B. takes as a Purchaſer: and therefore the Land 
ſhall deſcend to the Heir of the Part of his Father. Co. L. 13. a. 

If Huſband and Wife levy a Fine of the Land of the Wife Sur Grant & Renger 
to them in Tail, Remainder to the Heirs of the Huſband ; the Heir of the Part of 
the Huſband ſhall take: for it is as a Feoffment and Re-feoffmenit. R. 1 Sal. 
33 Sho. 2. Carth, 140. 

ic a Man ſeiſed of the Part of his Mother levies a Fine Sur Crant & Render to 
himſelf, he ſhall be afterwards ſeiſed of the Part of his Father. Mod. Ca. 45. 

[If A. has a Leaſe to her and her Heirs for three Lives, and deviſes it to her 
Daug hter an Infant, and directs the Guardian to make Purchaſes for the Infant's 
2 the Guardian on the Death of a Life takes a new Leaſe for three new 
Lives, and the Infant dies; the new Leaſe ſhall not go to the old Uſes, to the 
Heirs ex parte materna, but to the Heirs of the Infant ex parte materna. Preron 
v. Shore, T. 1739+ 1 Athyns 480.] 


(C. 8.) Moſt 


„er 


the actual Frechuld ant! Inheritance. Cb. L. tr. 3. 1. 0: 


has Iſſue only a Daughter D. C. marries, A. 


fame County. 2 | 
If the Brother was within Age, an Entry by his Guardian is ſufficient. Co. 
L. 15. a BK Bia 


D IS'CR N . 


(C. 8.) Muſt be Heir tq him who was laſt ſeiſed. 
A Man, who takes by Deſcent, ought to be Heir to him who was laſt ſeiſed bf 
And therefore, if a Man dies without Iſſue, and his Unele as his Heir enters, 
and dies; the Father may be Heir to the Uncle, his Brother, who was laſt 


ſeiſed: but, if the Uncle was not ſeiſed, the Father cannot be Heir. Co. L. 11. 6. 


So, if A. dies having a Son and a Daughter by one Venter, and a Son by another, 
and the Son by the firſt Venter becomes actually ſeiſed, and dies; his Siſter ſhall 


be Heir to him : but if he be not ſeiſed, the Son by the ſecond Veuter ſhall be 
Helr to hit Father. Co. E. 15. N. Jon. 301. 


And in the laſt Caſe, the Deſcent is immediate from the Father to the Son by 
the ſecond Venter. R. Jon. 361. : * 

If Pands are ſettled to the Uſe of 4. and B. and the Survivor, for Life, then 
to the Heirs of the Body of B. by A. and for want of ſuch Iſſue to A. his Heirs 
and Aſſigns ; and they have Iſſue only a Daughter C. B. dies, A. marries again, and 


gives Poſſeſſion of the Premiſles, but 
without Conveyance, A. dies, then C. dies, leaving a Son who dies; A. had no 


Brother only a Siſter, who enters; D. has no Title to the Lands. Fenkins v. 
Pritchard, H. 30 G 2. 2 Will. 45. ; | | 


80 a Man who claims an Uſe, = rar Rent, Adeos ſon, or other Here- 
ditament, ought to be Heir to him who was laſt ſeiſed. Ca. L. 14. 6. 
So'he, who claims a Copyhold. Vide Copybold, (D. 1.) 


. 9.) What ſhall be a Poſſeſſion. 
And therefore, where there was an actual Seifin by an Uncle, or Brother, the 


Father or Siſter may be Heir: As, if the Uncle, or Brother made an actual En- 


try into the Land. Ch. L. II. 6 I 5. 4. 


If he entered into # Parcel, generally, it is ſufficient for all the Lands in the 
. Co. L. 15. a 2 | 45 


If the Land was in Leaſe for Years; it is ſufficient, tho' the Brother did not 
enter, nor take the Rent: for the Poſſeſſion of the Leſſee was his own Poſſeſſion. 
Co. L. 15. a: 4 Co: 21. a. R. 1 Vent. 261. 

So, if it was a Leaſe for Life, and-the Brother received the Rent after the 


Death of his Anceftor. Semb. Co. L. 15. ; 


[If Fenant for Life; with Power to let Leafes, makes a Leaſe to A. for three 
Lives, babendum from the Day of the Date; the Leaſe is void, A. Tenant at 


Will, and his Poffeflion is the Poſſeſſion of the Leſſor. Denn v. Fearnſide, M. 


21 G. 2. 1 Will.-1 5. | | | | 
So, if a Father deviſed Land in Capite to his Wife for Life, and ſhe entered 


into the Whole; it ſhall be a Poſſeſſion of a third Part for the Heir, who was 
Tenant in Common with her for this third Part. R. Mo. 868. 


(C. 10.) What not. '\ 


But if the Uncle or Brother had not actual Seifin, the Father or Siſter ſhall 
not be Heir: And therefore, if the Uncle or Brother dies before Batre by 
him, his Guardian, or Leſſee, Cc. the Son by the ſecond Venter ſhall be Heir. 
Co. L. 15. | 

So, if there be a Leaſe ſor Life, or a Gift in Tail, and he dies before Receipt 
of Rent. Co. L. 16. a. R. 1 And. 310 . 

So, if a Deſcent be of a Rent, and he dies before Seiſin of it. Co. L. 15. 6. 

Or, of an Office, Franchiſe, Courts, Common, Fc. Co. L. 15. 6. 


So, if an Advowſon deſcends, and he dies before Preſentation. | Co. L. 15. b. 


So, if a Dignity deſcends: for there cannot be a Seiſin of it. Co. L. 15. 6. 


R. Cro, Car] Co. 
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(C. 11.) 
A Monſter. 


(C. 12.) 


A Baſtard, - 


Alien, e. 


l. 
ed, 8. 4. St. P. C. 198. 6. 


—— 


So, it the Crown, or the Dane __ of the Crown, deſcend. Co. 


1 8 2 
| Wi if * Eftate Tail deſcends: for it goes ſecundum formam Hani. Co. 4 


wy 105 the 9. or 1 5 ſeiſed, but his Sein be defected? la, if the 
Wife of his Mendes recover Dower, and miele C. L. 15. hd) | 4 | 


What Advantages an Heir ſhall have, Vite 3 in Chancery, 6 P. 2, 0% 


(C. 11.) Who cannot be an Heir. F 


But a Monſter, which has not human Form, cannot take by Deſcent, 
Heir. Co. L. 7. 3. g | ; 


8 a Baſtard cannot take by Deſcent. Co. L. 8. 4. Vide aue. (E—F.) 
Nor an Alien. Vide Alien, (C. 10 1 þ 


80 a Perſon attainted for Treaſon or Felony cannot be Heir to jany one. 1 e L. 


So none can be Heir to a Man attainted for Treaſon o or F clony : for his Blood is 
1 Co. L. 8. a. St. P. C. 195. 6. 
So, if a Perſon attainted be pardoned by the King; a Son, "IMF os 1 A. 


 tainder and before the Pardon, cannot be Heir to him. (Vide St. P. C. 195. 6. 


Nor a Son, born before the Attainder: for his Blood, corrupted by * At- 
tainder, is not reſtored by the Charter of Pardon, Co. L. 8. 4. 

So, if a Son, born before the Attainder ſurvives his Father, a Younger Son, 
born after the Charter of Pardon, cannot inherit, tho his Blood is not corrupt- 
ed : for his Elder Brother is Laying, tho' not imme Go. L. 8. 4. Vide 
1 Vent. 413, 4 

If a Man, Mo an Attainder bay two. Sons, and one of thera purchaſes, and 


dies without Iſſue, the other cannot be Heir to his Brother. Co. L. 8. 4. 


(C. 14.) 
A Father to 
& Son. 


So, if a Man attainted has a Son, who purchaſes, and dies without Iſſue; his 
Uncle, &c. cannot inherit: for he ought, to derive: his Blood by the Mediation 


of the Father, who was attainted. 1 Vent. 425. 


And when the Blood of the Heir is * which h hinders a Deſcent to bim, 


the Land eſcheats. 1 Vent. 426. 


But if a Man be attainted, and eftarvwagds; 2 a Charter of Pardon, a Son, 
born after the Pardon, may inherit. Co. L. 8. 3. | 

So, if a Man attainted has two Sons, one born before the Atteinder, ** the 
other after a Pardon, and the Elder dies in the Life-time of his Father, the 
Younger may inherit. Co. L. 8. a. * 

So, if a Man before Attainder has two Sons, and one purchaſes, and dies - the 
other may be Heir to his Brother. Co. L. 8. a. 1 Vent. 425. Dub. Mo. 569 

So, if the Grandfather be attainted, and the Son purch =, and dies without 


Iſſue; his Uncle may inherit: for the Attainder was Paramount to him. 


1 Vent. 4 
So, if 7 be a Pardon by Act of Parliament, a Son born before may in- 
herit: for the Corruption of the Blood is purged. Vide Co. L. 8. a. 

So, if the Blood of the Son be reſtored by Act of Parliament, the collateral 
Heirs of the Father may inherit him. R. 1 Vent. 420. 


So Inheritances cannot lineally aſcend : And therefore a Father cannot be Heir 
to his Son. Co. L. 10. b. Vide Li. S. 3. Vide Ante, (C. 1.) 

And that was the Feudal Law. Mad. 125. 

But not the Law of the Jews, or Greeks. Per Hale, 1 "Kg 414. 1 0 

Nor, of the 12 Tables. Per Hale, I Vent. 414. Cont. Co. L. RES 4 > 


Defounts are either lincal, or collateral : and both, either mediate, or imme- 


diate, 1 Vert. 415. 


The 


IC. 


N TE "ol 


The immediate lineal Deſcent, is from the Father to his Son; The collateral, 
from one Brother to another. I Vent. 415, 423. | 
The mediate, when one derives his inheritable Blood to another by the Medium 
of a third Perſon 3-as,--in lineal Deſcent, if a Son claims as Heir to his Grand- 
father or Great-Grandfather, it ſhall be mediante Patre, tho' the Father be dead 
at the Time of the Deſcent. 1 Vent. 415. NH 104 8 
So, in a collateral Deſcent from a Nephew to an Uncle, or & contra, it ſhall 


be made mediante Patre. 1 Vent. 415. 


| When a Deſcent ſhall be ſecundum formam Doni, Vide Eflates, (B. 7, 8.) 


Where it ought to be derived wholly through Males, or throughFemales, Vide 
Eftates, (B. 9. : +. | 


(b) A Deſcent, which takes away Entry. 


: (b. 1.) What ſhall be. 


Y the Common Law, if a Man ſeiſed of an Eſtate of Inheritance in Lands 
or Tenements dies ſeiſed, and the ſame Lands and Tenements deſcend from 
him to his Heir; the Entry of him, who had Right, is hereby taken away. 
Co. L 237. 

And the Entry ſhall be taken away where a Man dies ſeiſed in Tail, as well as 
in Fee. Lit. &. 385, 386. | 
If he comes to the Land by Diſſeiſin, Abatement, or Intruſion ; or by the 
Feoffment,' Gift, Cc. of a Diſſeiſſor, Sc. Co. L 237. 6. 

If he in Reverſion or Remainder diſſeiſes the Tenant for Life, and dies ſeiſed. 
Co. L. 239. 49. 3 | | 
If 1 43 Reverſion or Remainder, expectant upon a Term for Vears, or an 
Eſtate of Tenant by Statute, or Elegit, dies ſeiſed: for he is ſeiſed of the Fee 
and Freehold.” Co. L. 239. 6. 

And a Deſcent tolls the Entry of all corporeal Tenements, which lie in Livery. 
Co. L. 237. 6. | 

So, it he who dies ſeiſed, had but a Seiſin in Law; As if a Diſſeiſor of an 
Infant die, ſeiſed, and then the Infant attains his full Age, and afterwards the 
Heir of the Diſſeiſor, before his actual Entry, dies. Co. L. 239. 6. 
If the Deſcent be to an Heir lineal, or collateral. Lit. S. 389. 


| (D. 2.) What not. 


But a Deſcent does not take away an Entry, if he who died ſeiſed had only an (b. 2.) 


Eſtate of Freehold. Lit. S. 38;. 28 = 
As, if Tenant for Life, or pur auter vie of the Diſſeiſor, dies ſeiſed. the Inherit- 


If a Diſſeiſor leaſes to H. and his Heirs for the Life of 4. and B. dies ſeiſed, and _ >. 
his Heir enters: for he takes only as a ſpecial Occupant, Co. L. 239. a, * 
If a Man diſſeiſes the Tenant for Lite of the King: for he gains nothing but an 
Eſtate for the Life of the Leſſee. Co. L. 239. 4. 
So a Deſcent does not toll an Entry, where a Man dies ſeiſed only of a Re- 
verſion, or Remainder. Lit. S. 388. | | 
So, if a Diſſeiſor leaſes for his own Life, and dies; tho' the Fee and Freehold 
deſcend to his Heir, yet he died ſeiſed only of the Reverſion. Co. L. 239. 6. 


So a Deſcent of Tenements which lie in Grant does not take away the Entry : Ie D-.3-) 


As, of an Advowſon, Rent, or Common in Groſs, Cc. Co. L. 2 : OW ſeiſed of 
Nor, a Deſcent of a Copyhold. Vide Copybold, (E.) Things in 
ö Grant. 
So a Deſcent does not toll Entry, if a Man does not die ſeiſed: As, if a Diſ- ©. 4) 
ſeiſor, or his Heir, or Feoffee, enters into Religion, and is profeſſed ; tho' it be "A; « Dyiog 
2 Civil Death. Lit. S. 410. ſeiſed. 


Vor. III. | 8 | So, 


By 


66 ch D I 8 CE NT. 

80, if! be des not dis ſeiſed of the ſame Edtate, Which. che Heir hea cy. D- 
ſcent; As, if Donee in Tail of a Difleifor diſcantinues, and afterwards daficiies 
the Diſcontinute, and dies ſeiſtd: dor the Iſſue in Tail is in his Remitter, ant is 
not in of the Altars in H which his en an. . 4. 80.4. 


5 2 Aa. an Entry ſhall not be tolled, if hebe be no 3 3 As, if Tan, erben 
ſcent, or the upon the Death of a Diſſeiſor or Feoffee without Iſſue; Zr. S. 300. 0 
Deſcent a- + So, if the Head of a Corporation Aggregate dies that does not toll Eotey.. 
voaded. So, if a Corporation Sole, as a Biſhop, Dean, &c. dies ſeiſed, and the Land 
goes to his Succeſſor; that does not toll He Entry, tho' there he twenty Sueceſ- 


ſions. Lit. S. 413. | 
So, if a Deſcent be defeated : As, if an Heir, after a Deſcent, enters and 


endows his Mother: for as to this third Part the Deſcent is avoided. Lat, S. 293- 

If a Diſſeiſor, or his Heir afterwards enters for a Condition broken. Lit. 
S. 40 

805 if the Diſſeiſor himſelf, after a Deſcent comes to the ſame Land by De- 
ſcent or Purchaſe, of an Eſtate of Freehold, the Right of Entry is revived: As, 
if a Diſſeiſor enfeoffs his Father, who afterwards dies ſeiſed, and the Land de- | 
ſcends to the Diſſeiſor, as his Heir. Lit. S. 39 

So, if he enfeoffs his Grandfather, and the 30 deſcends to his Father, and 
afterwards to the Diſſeiſor. Co. L. 238. 6. 

So, if the Father, after the Beten leaſes to the Diſſeiſor for Life. 0. 
L. 238. 6. * 

So, if after a Deſcent, the Iſſue in Tail dies without Iſſue, whereby the Eftate 
Tail is determined ; the Diſſeiſee may enter von him in Reverſion or Remain- 
der. Co L. 238. 6 

So, if the Deſcent be not immediate: As, if a Woman Diſſeiſoreſs takes 
Huſband, has Iſſue, and dies, and the Huſband is Tenant by the Curtely, and 
dies ;. the” Deſcent to the Iſſue does not toll the Entry. Lit. S. 1H 1: R. 


1 Sal. 241. 
If a Diſſeiſor dies ſeiſed, his Wie privement 4 er ; the Deſcent to the Son 


after - born does not take away the Enggy. Co. L. 241. 6, 


1 So Entry hall not be tolled, where the Diſſeiſin and Deſcent were in Time of 

the De- 

ſcent be in War. Lit. S. 412. 

Time of War. Or, if the Diſſeiſin was in Time of Peace, and the Dying 6 ſeiſed in Time of 
War. Co. L. 249. 6. 


(D. 7.) So Entry ſhall not be tolled, where he who had the Right was an Infant at the 


5 * Time of the Deſcent. Lit. S. 402. 
Deſcent, be But an Infant ſhall be bound by a Deſcent from the King. Co, L. 246. at ' 
who had the So, if he had not a Right of Entry at the Time of the Deſcent: As, if a Man 
: — — dies his Wife privement enſeint, and B. abates, and dies ſeiſed, and then a Son is 
| born; he ſhall be bound by the Deſcent. Co. L. 245. 6. 
So, if Donee in Tail diſcontinues, and afterwards diſſeiſes the Diſcontinuee, 
and dies ſeiſed; the Heir of the Diſcontinuee ſhall be bound, tho' an Infant: for, 


by the Deſcent to the Heir of the Diſſeiſor, he was remitted. Co. L. 240, 4 


(D. 8.) So, where a Feme Covert is diſſeiſed by A. who dies ſeiſed during the Covert- 
W 296 ure; her Entry is not tolled after the Death of her Huſband. Lit. S. 403. 
Yo, if ſhe was an . when diſſeiſed, and marries; tho' the Diſſeiſin was 
before the Coverture. Co. L. 246. 6. | 
But if a Woman of full Pe be diſſeiſed, and afterwards takes Huſband ; a 
Deſcent during the Coverture tolls her Entry : for it was her Folly that ſhe did 
not enter before Marriage, and that ſhe took a Huſband who did oo enter. Co. 


1. 40 4 
So, if a eme Covert be diſſeiſed, and ber Huſband dies, and before a Deſcent 


the takes another Huſband. ** 1 Sal. 241. 
3 
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Wife, after his Death, may enter. Lit. S. 403. 


' i. hebe. n Man was Nun ue at the Finne of the Dikeens, tho! his is (D. 9) 


ad. SecaySkt.cannardafible himſelf, pet the Entry of hiv bioir is nor wo — 
we S. 405. | | 


Fd * 


10 a Deſcent 2 not toll a Title of Enes Srahoiatd NO med for de by (P. 10.) 
Action: As, if a Feoffment be upon Condition, and the Condition is 6— pag 


and afterwards the Feoſſee dies ſeiſed, and 2 not take a- 


be & Deſcent to his Heir; the way a Title 
Entry of the Peoffor for the Condition bröken N not tolled. Lir. S. 391. of Entry. 


So, tho' there was a Deſcent before the Condition broken. Co. L. 240. 4. 
Tho the Feoffee was diſſeiſed, and the Diſſeiſor died ſeiſed, ane the Land de- 
ſcended to his Heir. Lx. S. 392. 


So a Deſcent does not toll a Title to enter for an Alienation in Mortmain. 
Co. L. 240. 6. 


Or, Cauſd Matrimonii prelocuti. Co. L. 240. b. 

Nor a Title to enter, upon Conſent to a Raviſher. Co. L. 240. 6. 

So a Deſcent does not toll the Title of a Neviſee, who claims by the Will of 
him who died ſeiſed. Cb. L. 240. 8. 

So, if the younger Son enters by Abdtement after the Death of his Father, 

and dies ſeiſed ; the Deſcent does not toll the Entry of the elder Son, who claims 
by the 2 85 Title; far it ſhall be intended that the Yonge cs as Heir. 

Tho the winagee Bin be but of the Half Blood.. Co. L. 242: bu 

So, if the younger Son enters by Intruſion. Ce. L. 243. 4 


Otherwiſe, if the Younger Son enters upon the Elder, and diſſeiſes him. 
Lit. S. 397. 


Or enters without Colour of Title: As, if a Gift be to Huſband and Wife and 

the Heirs of their Bodies, who have Iſſue a Daughter, and the Wife dies, and 
the Huſband takes another Wife, has Iſſue ſeveral Sons, and dies, and the eldeſt 
Son enters by Abatement, and dies ſeiſed; the Deſcent tolls the Entry of the 
Daughter : for ſhe claims by a different Title: Co. L. 242. 6. 


So, if theeldeſt Son enters by Abatement, where the Land is of the Nature of 
Borough-Enghſh. Co. L. 243. a. 

Or, if the younger Son enters by Abatement, where his Father had made a 
Leaſe for Years ; for the Poſſeſſion of the Leſſer is the Poſſeſſion of the eldeſt 
Son. Co. L. 243. a. 


If one Parcener enters ſpecially claiming the whole Eſtate, it does not toll the 
Entry of the other Parcener. Lit. S. 398. 


So, if there be a Leſſee for Years, and the Leſſor be diſſeiſed, and the Diſ- 
ſeiſor die ſeiſed; the Deſcent does not toll the Entry of the Leſſee, tho the En- 
try of the Leſſor be tolled: for the Leſſee had only a Term. Lit. S. 411. 

Nor, the Entry of Tenant by Statute, or EBlegit. Co. L. 249, a. 

So by the St. 32 H. 8. 33. The Dying ſeiſed and Deſcent of a Diſſeiſor, not 
having a Right, ſhall not take away the Entry of him that Right hath, unleſs the 


Perſon ſo dying ſeiſed was in Poſſeſſion five Years after the Diſſeiſin, without En- 
try or Claim of him that hath Right. 


Tho' the Diſſeiſin be not with Force. Co. L. 238 . 

So, if a Corporation ſole be diſſeiſed; the Entry of the Succeſſor is not taken 
away, if the Diſſeiſor was not in Poſſeſſion five Years before the Dying ſeiſed. 
Co. L. 238. a. 

So, if Leſſee for Life be diſſeiſed, and dies, and afterwards the Diſſeiſor dies 


ſeiſed within five Years; the Entry of him in Reverſion or Remainder is not tolled, 
tho the Diſſeiſin be not immediate to him. Co. L. 238. à. 


But this Stat. does not extend to an Abator, or Intruder. Co. L. 238. 4. 
Nor, to a Feoffee of a Diſſeiſor. Co. L. 238. à. 


So, if Leſſee for Life be diſſeiſed by A. who dies ſeiſed within five Years, 
and afterwards the Leſſee dies * Entry; he in Reverſion or Remainder 


cannot 
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his Wife. 
of his Convent, Church, &c. Vide Lit. S. 14 Co. L. 102. 6. 103. 8, 


ation of Tenant in Tail, or any ſeiſed en auter Droit, the Iſſue, Heir, Succeſſor, 
or Reverſioner cannot enter, but ſhall be put to his Action. Co, L. 32 5. 


D I. 8 E N. N 
. for he. had ny Right at the Tine ct the: Deſcent. ds d. 


L. 235. 4. | JD 2 Ry: A - 93119 in: 15 0 ick 15 


- When « Deſcent ſhall be avoided by: Continual Clin, Vide: Claim, (A. 1, Kc.) 
When a Deſcent from 2 Bafard Eigne binds the Muljer Pais, Vide By 


For more of Title Diſcent, Vide Aﬀets, Chen —B. e (4. 7. x- 


DIS GC H AR 7 E. 


Vide Parliament L. 46. J—Pleader, (2 G. 13, 16. = M. 15, 65 
e r h . Lode I Ts. I 2.) 


DISCLATME * 


(4) Then a gan may make it. 


TN a Real pen os Tenant may diſclaim to Kive any Eftate in hs Lands 
demanded. Vide en . 15 Yer, F. ide Co. L. 10a. 7 7 


(60 The Effect of a Diſclatmer, 


Ir the Lord diſclaims, his Seigniary 4 is extinct, and the Tenant ſhall hold 17 
the Lord Paramount by the ſame Services. Lit. S. 146. 

If the Tenant diſclaims, the Lord ſhall have a Writ of Right upon * Diſ- 

Nin for See of the Land. Vide Droit, (F.) | 


(©) When a Man cannot diſclatm. 


JUT he whe cannot * with che — Eſtate i in iths Land cannot diſclaim, ; 
As, Tenant for Life, or Years. 


Nor a Perſon ſeiſed ſolely in auter Droit: As, an Huſband ſeiſed in Right of 


| M1 


Or, an Abbot, Biſhop, Dean, Archdeacon, Prebendary, &c. ſeiſed in Right 
Vide e (F. 15. )—Drott, (F.) 


DISC ONTINUAN CE. 


(A) Diltontinuante, By whom it may be made. 


(A. T. ) By a Corporation Sole. 


S to Diſcontinuance in Pleadin g, and Proceſs, Vide Amendment, (I)—Courts 
(P. 11)—Pleader, (V. 1.—W. 1.) 
A Diſcontinuance of an Eſtate in Lands and Tenements is, when by the Alien- 


| As, 


Lit. S. 651. 


DISCONTINUANCE. _ 

As, by the Common Law, if a Corporation ſole, ſeiſed en auter Droit, had 
aliened without the Aﬀent of the Convent or Chapter; this was a Diſcontinu- 
ance, and his Succeſſor could not enter without Action. Co. L. 32 5. b. 

As, if an Abbot, Cc. ſeiſed in Right of his Houſe, had aliened in Fee, in 
Tail, or for Life, 4 77 the Aſſent of the Convent; his Succeſſor could not 
enter without a Writ of Entry fine Aſenſu Capituli. Lit. S. 59 3. 1 
Or a Biſhop, without the Lene of the Dean and Chapter. Co. L. 325. 6. 


. 


Or, a Dean, who is ſole ſeiſed of Land in Right of his Deanery, Lit. S. 652. 
Or a Maſter of an Hoſpital, ſole ſeiſed in Right of his Houſe, if he aliens 

without the Aſſent of his eee. Lit. S. 657. | 71 
But if an Abbot, Biſhop, Cc. had aliened by the Common Law with the 
Aﬀent of _e Convent, Dean and Chapter, &c. it was not a Diſcontinuance. 
Co. L. 425. 5. | | n | 
So, if a Corporation Aggregate, as Dean and Chapter, Mayor and Commonal- 
ty, Maſter and Fellows, Ce. aliened; it was not a Diſcontinuance : for the 
Alienation by the whole Corporation was lawful; by the Head only was a Diſſeiſin. 
Co. L. 325. 6. Lit. S. by 654, 656. | | 

So fince St. 1 El. 19. if a Biſhop makes a Leaſe not warranted by the Statute ; 
it is not a Diſcontinuance : for the Leaſe is void. 1 Rol. 03 3. I. 30. 


nary ; his Succeſſor might have entered. Lit. S. 643. 
"DE, ERA LEES. 044, . ..: A | 

So a Releaſe, or Confirmation, with Warranty, by an Abbot, Biſhop, &c. did 
not make a Diſcontinuance : for his Warranty expired by his Death, Privation, 
EEC. TT 

Nor, a Grant of a Reverſion, Rent, Common, or Thing which lies in Grant. 
r TDN TT 7 Ho nn 

But now, by the Sz. 1 El. 19. 13 El. 10. and 1 Fac. 3. Biſhops and all other 
Ecclefiaſtical Perſons are diſabled to alien or diſcontinue any of their Eccleſiaſtical 


Livings. Co, L. 325. 3. 


Entry fine Aſſenſu Capituli. . F. N. B. 194. I. 
And it lies in the Per, Cui, and Poſt. F. N. B. 194- 


(A. 3.) By an Huſband ſeiſed in Right of his Wife. 


8o, by the Common Law, if an Huſband ſeiſed in Right of his Wife had 
aliened in Fee, Tail, or for Life; this made a Diſcontinuance to the Wife and 
her Heirs, who could not enter after the Death of her Huſband, but were put 
to their Action, by à Writ of Cui in Vit, or Sur cui in Vitd. Lit. S. 594. 

So, if Huſband and Wife had joined in a Leaſe for Life, by Deed, rendering 
Rent. Co. L. 333. a. ata 8 


So, if Huſband and Wife were jointly ſeiſed in Fee, or in Tail, and the Huſ- 


Wife. R. 8 Co. 71. 6. 1 Kol. 634. J. 10. | 

But a Releaſe by an Huſband, with Warranty, to a Diſſeiſor of Land, of 
which he was ſeiſed in Right of his Wife, was not a Difcontinuance : for the 
Warranty does not deſcend upon the Wife, unleſs where ſhe is Heir to her Huſ- 
band. Lit. S. 605. Set 

Nor a Bargain and Sale by Deed indented and inrolled. Per Brown, Mo. 28. 

So, if a Woman Tenant in Tail takes Huſband, who aliens in Fee; it is not a 
Diſcontinuance, for he was not ſeiſed of the Eſtate Tail. Semb. 1 Rol. 634. I. 15. 

And now, by the Sz. 32 H. 8. 28. a Feoffment or other AR of the Huſband, 
of the Inheritance or Freehold of his Wife, ſhall be no Diſcontinuance, nor 
prejudice the Entry of the Wife, her Heirs, or any claiming after her Death. 
ide Baron and Feme, (K.) 


So, if a Parſon had aliened, Sc. without the Aﬀent of the Patron and Ordi- 


band alone had made a Feoffment ; it was a Diſcontinuance to the Heir of the 


Vor. III. as, Ah | Yet 


The Remedy for the Succeſſor upon a Diſcontinuance, ſhall be by a Writ of 1 


1 of 1 
the Life of another, and die Iſſue, or, if ie dies without Iſſue, he in 
che, So, if Huſband and Wife ſeiſe 


* Ry a Nx GEES 


dab be: be a 1 eee 5 e wee 1 of e 
* N ry Nevis $50 Rate of the Fee. 
per 3 2 K a 73. F537 Hes 4377 T3737 1 21 id 450 r 


19. 7 14h. If: "Yr 2 . 
PET 13 2 'L, 


ond 4 1 . ee Li. ” 15 70 t 
— So how, if Tenant ig Til, Feoffment, Ge, Aliens is in Fes, 3 in Tal, 9 


what Tenant 


makes a Diſ. verſion or Remainder , ee en but is put to his Far medon. * 596.6 

TY to them and the Heirs of their twa, 

dies, and the Hufbant alone my a e TR and ** alter his 795 

E the 175 claims as Heir « of both Bodies. Co. Z. 326. 4 Vide. Baron and 
me, 

If HY in Tail leaſes 1 Years, a ha as: makes a en = 

Letter of Attorney to. make FE who ouſts the Leſſee, and makes 483 it 


will de a\Diſcontinuan 1, 281. 1 Roh 634. J. 35. Vide Poſt, 

"89, if Tenant. in 1. Remaly r to himſelf in Fee, makes a Feoffment.; 
it ſhaff be a Diſcontinuance, tho” the Fee was in him. 1 Rol. 633. J. 7. Co. 
Car. 40, 6. 

So, if Tenant jn Tail of Lands held 7 in Capite by Deviſe, before primier Saite 
ſued makes a Feoffment; it ſhall he a Diſcontinuance of two Parts which paſs by 
the Debiſe: for the Feoffment Was good for them, R. 2 And. 210. 

If Tenant in Tail makes a Leafe for Life not warranted by the Sz, 32 H. 8. 28. 
it will be a Diſcontinuance. 1 Rol. 633, 4,35 
80, if a Gift be to Huſband and Wife 5 00 Heirs of the Body of the Huſ- 
band, who makes a Feoffment ; it will be a Dikcoatinuance: oy he was ſeiſed of 
the Tail, I Rol. 634. J. 20. Lut. 732, 

Or, if the Hutba dand Wife join in a Feoffment, or Fine. 1,Ral. 634. 12 5. 

e a Fine, or Feoffment by Tenant for Life to another in Fee, does Wee 

han tinkance; but is a Forfeiture. 
3 there be Tenant for Life, Renidinde; is . i in Tail, who diele the 

Tok; for Life, and afterwards makes a Feoffment ; it is not a Diſcontinuance: 


, for hops nas ied of the Tail, a: $34: 689+, Kante (. ah od) 
* 5) But now, by Se. 11 H. 7 778 If any W. man, who hath an Eſtate ig o. Dower, 
Of what, not. for Life, or in Tail jointly with her Hotband, or to herſelf only, or to 40 Uſe, 


By S.. 11 fl. in Lands, c. — ane Pra or Purchaſe of her Huſband, | or given to them 


20. 


Whar Elite in Tail, or for ife, by any Anceſtor of the Huſband, or any ſeiſed tothe Uſe of 


gan nceſtor, ſole, or with an aftertaken Helau, Sicoutinug, alien, 
in the Statute. 9 4 e G. hall be void, F en 
al Woman. at the-Time of ſuch Diſcontinuance be Sole, the half! be 
$a L all Intexeſt, Se. 100 he, to hoe. the Title belongs after her Beat, 
hall immediately enter and N 
f ſuch after- taken Huſband and Wife; join in a Diſcontinuance, Sc. he to 
whom the ow belongs after the T = enter and enjoy during the Life 
of Huſband; a he Woman may re-enter, &c. 
And every BY ate made my ointure of a um: is ita this Statute, Semb. 
Dy. 148. 1 * 

If it be to a Wiſe for Life, or +29, pgs 
Whether it be in vr or Poſſeſſion. 147. 6. Moe. 28. 

So, if there be an Eſtate to a Wife of the Purchaſe or Gift of the Huſband or 
his Ancetor, it ſhall be wen the St. 11 H. 7. tho it be not a Jointure ſtrictly 
within the &. 27 H, v. As, if Huſband and Wife hold by Copy in Fee, and 
the Huſband purchaſes the Freehold of the Gopyhold to him and his Wife in 
Tail. R. Co. El. 24. | 

Tho” the Gift was by the Anceſtor of the Huſband, to them in Tail, before 
the Marriage ; ; . upon which they married. Semb, 2 C. 

Ss, if an Anceſtor of the Huſband enfeoffs A. upon ondition that he ſhall 
give back to the Huſband and Wife in Tail; which is done accordingly, Mz. 93: 

- 2 —— 


D 8 U 0 NITINUAN C FE. 


EN if:the Fan denke? enteo 2, Vopon the kme Conditteg. R. 3 Ce. 

21 00. 14. ai 01 $1 3s 

o' the Blas made by by the Fes dee not rnit an wi — of 
the MT BI. 514 p 
80, if an Anceſtor of Ho! — Wed ah Eſtate to 4. for WR 
After waurdle rome Life, und afterwards 'to the Huſband and Wife in Teil. 
R. Dy. 148. 
p 5 to A. fot” 30 — 4 2 de to N others for their Lives, and then 
to the Huſband and Wife. Dy. 148. Bend. $0. 

So, if an Huſband 3 4 which is conveyed to him and his Wife, 
Sc. tho” he pays for the Purchaſe out of the Portion of his Wife. Mo. 250. 
If a Man and Woman joint-tenants intermarty, and afterwards convey their 
Land to 1 op pen in Tail, &c. it ſhall be within the Statute for the Huſband's 
- Tit. 35, 9. | 

7 tans” to a Wiſe, by an Huſband or wie Antene. ſhall be within the 

A. tho! it does hot appear by the Deed Itſelf to de given in Conſidera- 
tion of Marriage: for it may hy bs averred, and found by the Jury. R. Dy. 148. 
Bend. 40. | 
so, tho' the Deed be in n Conſideration of Marriage, and of ſo much Money. 
80, tho the Deed be in | Conſideration of Money, and no Mention of Mar- 
riage : for it may be averred to be as well for the one as for the other, for they 
are not inconſiſtent. R. Dy. 147, 8. 
80, if an Huſband conveys to A. and afterwards there is a Recovery againſt A. 
and a Settlement to Huſband and Wife in Tail, &c. it pal! be within the Sta- 
= for the Whole makes but one Conve __ Mo. 718. 
So, if an Huſdand ſettles Land to the Wife for Life, Se. and afterwards the 
Huſband and Wife levy a Fine make à Mortgage, and limit the Remainder to 
the Heirs of the Body of the Wife; it ſhall be within the St. 11 H. 7, tho by a 
ſubſequent CIs, Sembr't Ver. 489. 
So, if a Truſt or Equity of Redemption be ferred upon a Wife and the Heirs 
of her Body, it ſhall be withjli the Statute. 2 Ver. 489. 


Eſtate, which may deſcend to a collateral Heir, and is not a Proviſion for the 
Iſſues of the Marriage, was not intended within the Statute. Semb. Dy. 248. a. 
R. Cro. El. 524. th. 716. 

So, if it be to a Wife in Tail general, Remaindet to a Stranger in Fee. R. 1 
Lon 261. Cro. El. 2. 
So, if the Inheritance of the Wife be ſettled by Fine, &c. to the Uſe of Huſ- 
band and- Wife in Tail; this is not within the Sr. 11 H. 7. 20. R. Bend. pl. 
266. R. Cro. El. 524. Co. L. 366. a. R. Pio. 464. | 
'Tho' the Huſband paid the Charge of the Settlement. Dal. 116. 
Tho' it be by Fine Sur Grant & Render. R. Plo. 464. 
So if the Eſtate be ſettled by an Anceſtor of the Wife, to the Uſe of the Huſ- 
band and Wife in Tail, Se. Dal. 116. 
© Or, if he makes a Feoffinent to . upon Condition, that he ſhall give back an 
Eftate to the Huſband and Wife in Tail. Mo. 93. 
Tho' A. be Father or Anceſtor of the Huſband. Pio. 464. 3. 


riage, and alſo of Service done by the Huſband. 

5 in Conſideration of Marriage and Money paid by the Huſband, R. 2 Oo. 
Jon. 25:. K. Cro. Car. 244. Jon. 13. 

| The the Money be to the Value of the Land: for the Marriage is the principal 
Conſideration. X. 2 Cro. 624. on. 254. 

So, if Huſband and Wife levy a Fine of Land of the Wife, and the Conuſee 
grants a Rent to them in Fail, and the Wife after the Death of the Huſband aliens 
the Rent. K. Cro. El. 2, 


So, 


So, if a Settlement by an Anceſtor of tho Wife be, in Conſideration of Mar- 


de 


71 


But if Land be given to Huſband and Wie and their Heirs in Fee, and the (A. 6) 
Wife ſurvives; an Alienation by her is not within the Sr. 11 H. 7. 20. For an What not. 


[ 


A. 3.) 


( 
— How 20. be it. by. Feoffment, Fine, or Common Recovery, tho 1 and Wit 
within the Are Vouchees or Tenants in the Recovery. Mo. 716. | | 11%“ 


Statute, _ 


: Wite i in Re fas at ME join in, & Fine. G W 5 4 
ic 2 1 


(A. 8.) 
Who ſhall 
take Advan- 


tage. 


cotitinuance, Gc. where, the Heir, next inherjtable to ſuch Woman, or to whom 


D so x ru N N 


d Woman Join nants intermarry, and ſettle Land to thetn- 
alt; in 1 5 297 not Nite Statute — the anus ty of the Wife; tho 
e Joint: te eGift of an Anceſtor of. the Hu R. Me. 71 
5 Fr en 2 Seve of the Huſband, conveys Land to . 

ſe rhe 1 Couſi n. their. Marriage, in ail, Cc. Dub. Mo. 683. 
be % in the /a 2 Io R. age. for it\was,a Recompence to the Husband, 
and dot 4 Purchaſe by b im within the 8975 F un Statute. le. 101. 
2 Cra. 1 | 1 
S800, if Holand and Wife exchange Lands, it 105 not a Purchaſe of the Huſ. 


, 0 9 
band, Nat. 116. "= 7 ' Iv*# Fi: by ; £1 STIL. 7 + * — ne 2 44 5 


1 104 


Every 2 Alienation which makes 2 9 will be within. he St. 11 57 


By Releaſe or Confirmation with Warranty. g Co. 51, 59. 41 ef a. 
80, by Demiſe for three Lives, tho it be not wich V arranty: for che Word, 
Warranty, in the Statute ought be be referted to Releaſes and Confirtnations. 
R. 3 Co. 50. b.' © Cro. El. 514. Mo. 455. 
57257 if a Woman accepts a Fine Sur Conuzance, and thereby grants and * 
to A. for 100 Years, R. 3 Co. . 6. R. Mo. 250. Cre. Rl. $14. 2 Leo. 168, 
2 And. 5 75 Gods. 6 
* fi 899 hel to Dower, before Aſignment, levies a Fine, Ge. of 
2 Leo. 168. | 
1 a Wife and ſecond Husband convey to 4. and his Heirs, to the Vie: of, Him 
and his Heirs for the Life of the Wife only : for the neee the Life of 
the Wife regards only the Uſe. Per 3 V Cre. El. 131 
But by Sc. 11 H. 7. 20, the ſaid xs ſhall not extend to e ene Pit. 


ohetitance of the ands belongs next after her Death, be aſſen 
ace ſo as ſuch 175 of Record or Inrolled, 12 


And therefore, if a Wife and the Iſſue i in Tal join i in a Fine, Te it hall cot 
be within che Statute. . Co. 60. b. 
So, if a Women Tenant for Life, and Husband and Wiſe in Right of the 


So, if the fitue n | by Fine, Recovery, & ds the ** re- 
Tees with Warranty, to the Alienge 3; it ſhall — de within the Statute; for it i 
intended to compleat "A Act of the. R..2 Con 0067 a nuts 241 610. 

So, if the Woman aliens to the Iſſue a in Fee. Tel. 101. «A 

So, if the Husband himſelf, who made the Jointure, and his: Wife join in 2 
Fn, Sc. it is not within the Statute, "Cont, Co. L. 365. b, R. acc. 2 Cro. 475- 

So, if a Woman leaſes for 21 Vears, it is not am Alienation within the Statute, 
tho' not. watratited by the Se. * E 8. for it is an uſual Term. Jon. 60. 


If a Woman Tenant in, Tail, | the Gift of 1 8 or his 8 diſ- 
continues 2 to the SF. 11 H. 7. 20. his Iſſue inheritable to the Entail ſhall 
take Advantage of the F orfeiture by this Statute. _ 

If a Gift be to Husband and Wife in Tail,, Remainder to the Hurkand i in Fee, 
who has Iſſue, and dies, and the Wife makes a Diſcontinuance, and the Iſſue had 
granted his Remainder in Fee to A; yet r. and. not A. ſhall enter for the 
Forfeiture. R. 3 Co. 51. 4. Ma. 455. 

If the Iſſue, who has a Remainder expeRtant i in Fee, aliens by Fine to A. then 
A. ſhall enter: for by the Fine, his Intereſt in the Entail is barred and extinct. 
R. 3 Co. 51. Cre. El. 514. Mo. 455. 

If the "fue releaſes to a Diſſeiſor of the Wife, to whom the Wife afterwards 
releaſes with Warranty, (which makes a Diſcontinuance ;) tho' the Iſſue cannot 
enter againſt his Releaſe, yet his Iſſue ſhall enter. 3 Co..59. 4. 

Yet when he, who had the Intereſt at the Time of the F = IEagg is diſabled 
to take Advantage of it, by Fine or Recovery; his Iſſue, &c. ſhall never take 
Advantage of it. R. 3 Co. 61. 4. "A 


bis con rI NUANCE 


80, if there be a Daug hter at the Time of the Fackeiture, end: «Sou te dern 

ifterwards; ; he ſhall od Advantage of the Forfeiture, tho' the Daughter had 
difabled herſelf by Fine, Recovery, or other Act. 3 Co. 61. 3. 

So, if the Daughter had joined with the Wife i in the Fine, &c, by which he 

diſcontinued. 3 Co. 61. 3. 


enter upon her, 3 C. 61. 6. 


vantage of the Forfeiture. 

If a Woman Tenant for Life joins with a Remainder-Man for Life, in a 
Feoffment, the ſubſequent Remainder-Man ſhall enter. 1 Leo. 262. 

But a Fine, Recovery, Feoffment, &c. which makes a Diſcontinuance, - ſhall 
be void only as againſt him who has the Intereſt, "Sc. to enter. R. 3 Co. 59. b. 
D. Heb. 166. 

And when he enters, he ſhall be in paramount his former Eſtate, and ſhall not 


be in Ward, tho within Age. R. Dy. 362. 3 Co. 62. 4. Yet he ſhall take in 
Right of the Entail, and guaſi by Deſcent. Hob. 337. 


continue by Fine ub. Dy. 362. a. Acc. 3 Co. 62. a 
So, if a Woman with Fax 4 (ond Husband aliens to "oe Iſſue, Who by Fine 
conveys to B. and after the Death of her Huſband the Woman enters and avoids 


her Alienation, and then diſcontinues; B. ſhall not take Advantage: for a new 
wa did not accrue after the Fine. R. Tel. 101, 2 Cro. 175. 


(B) What Alienation makes a Diſtontinuante. 


A Diſcontinuance by Tenant in Tail may be made by five Manners of Con- 


veyance; As, by Fine, Common . Feoffment, Releaſe, or Con- 
firmation with Warranty. Co. L. 325. a. 


And therefore, if Tenant in Tail levies a Fine or ſuffers a Common Recove 


him in Reverſion or Remainder to his Action. Vide Co. L. 25. 
[Whether it is a Fine with Proclamations, or a Fine at Se 08 Law without 


Proclamations, it puts the Reverfioner or Remainder-man to his Formedom. 
Doe v. Whitehead, H. 32 G. 2. 2 B. M. yo.] 


If he ſuffers a feined Recovery by Default. Co. L. 3 56. a. 361. 
If he levies a Fine, or Recovery in Antient Demeſne. R. Lut. 781. 


ed, and the whole Fee paſſes; by which the Iſſue, and by Conſequence he in 
Reverſion and PARROT: are put to their Action, and cannot enter. Co. L. 327. 
363. 

Thee 7g FeoFment be by Parol. Co. L. 330. b. 

So, if he makes a Leaſe to A. for Life, Remainder to B. in Fee: for the 
Whole is one Eſtate, and paſſes by the ſame Livery. Co. L. 3 33. 3. 

Or, a Leaſe for Years, Remainder in Fee. Lit. S. 631. .. 

So, if he leaſes for G and afterwards makes a F coffment i in "ay R. Me. 
91, 281. 

Or, levies a Fine. Co. L. 332. 3. Vide Poſt, (C. "IP 

If he leaſes for Life, and afterwards enters upon his Leſlee, and makes a 

Feoffment, and the Leſſee re-enters. Mo. 281. 

So, if Les for Life ſurrenders to him, or he reeovers for Waſte, or enters for 
a Forfeiture, and afterwards makes a Feoffment, Cc. Co. L. 333. 40 

So, if Tenant in Tall makes 2. Leaſe not warranted by St. 32 H. 8. 28. for 


2 ack of another; iN will a Diſcontinuance. R. 1 Rol. 633. J. 10, 35. 
2 Kol. 59. J. 1. 

So, if Tenant in Tail rekaſes with Warranty, which deſcends upon the Iſſue; 
it ſhall be a Diſcontinuance, Yor the Safeguard of the Warranty, which would be 
deſtroyed if the Iſſue might enter, Lit. S. 601, Co. L. 328. a. 6. 

Tar, ED — So, 


50, if the Daughter enter for the Forfeiture, the Son afterwards born ſhall 
So the next in Remainder or Reverſion, if there be no ive, ſhall take Ad- 


And ſhall have * for the Life of the Husband; tho Husband and Wife diſ- 


with a ſingle Voucher; this makes a Diſcontinuance of the e Tail, and puts 


So, if he makes a Feoffment : for in reſpect of the Livery the Eſtate is deveſt- 
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| So; if Tenant in Tail leaſes for . d afterwards grants the Reverſion in 
Fee with Warranty, which deſcends upon the Iſſue with Aſſets; it ſhall be a 
Bar to him, tho” his Right of Entry was not taken away. 1 Sal. 245. R. Co. 
Car. 156. Jon. 209. 

So, if Tenant in Tail be difſeiſed, and leafs to the Diſſeiſor, with War- 
ranty : for this is tantamount to a Feoffinent. Mo 256. 

So, if Tenant in Tail makes « Diſcontinuance for Life, Ec. whereby he has a 
new Reverſion, and he afterwards grants his Reverſion in F ce, which ikea Effect 
in his Life; it ſhall be a Diſeontinuante in Fee: for it Is a Continuance of the 
firſt Act, which was with Livery. Co. L. 333, 1 Sali 244: 

Whether it takes N by the Death, Surrender, or F orfeiture of the Diſcon- 
tinuee for Life. ' Co. L 6. 

S8o, if he releaſes to 23 Diſcontitiues for Life, 21 his Heirs : for it is exe: 
cuted immediately. C. L. 333.6 . 1 

If he gives to A. in Tail, and afterwards releaſes Z kim and his Hite; ; if 4. 
dies without Iſfue in the Life of Tenant in Tail. Co. L. 333. 5. 

If he grants the OO to the Uſe of another in Fee, and this takes Effect 
in his Life. Co. L. „ 

Or, bargains and Kl by by Deed indented and inrolled. Go, L. 333. 2 

Vide N (C. 55 7. ) 3 


0 what not. 


(C. 1.) If the Eſtate be not deveſted. 
{+ PE UT a Conveyance which does not operate by Tranſmutation of tile Eat or 


— %% Be. AF Poſſeſſion, generally, does not make a P for it can only be 
withour War where the Eſtate is diſp aced and turned to a Right. Co. L. 327. 6. 
Fanty. And therefore, if Tenant in Tail conveys by Leaſe and Releaſe to another in 


Fee, in Tail, or for Life, it ſhall not be a Diſcontinuance: for nothing paſles 
but that which Tenant i in Tail 1 lawfully do, viz. for his own Life. Tit. S. 
606. Jide Poſt, (C. 4 
So, if he leaſes to . for his own Life, or for Yeite: and afterwards con- 
firms the Eftate of the Leſſee, for Life, or in Tail, or Fee. Lit. S. 607, 609, 619. 
So, if Tenant in Tail releaſes to his 5 without CY all his * t. 
Lit. S. 598, boo. | 7 


(C. 2.) © So a Releaſe, Ge. with Werne „ ſhall not be a Didkbatioaunte: if Bic War- 
Or, if the ranty does not deſcend upon the I ue in Tail : As, if a Man has a Son by a firſt 
does nor de. Wife, and Land is given to him and a ſecond Wife and the Heirs of their Bodies; 
ſcend upon he is afterwards diſſeiſed, and releaſes to the Diſſeiſor, with Warranty; this does 
0 ua in not make a Diſcontinuance : for the Wann ſhall deſcend to his 8on by the firſt 

| TE: Lit. S. 602. 
, If the Land be of the Nature of 1 eb-En gliſb, and he has two Sons : 
* the Warranty deſcends upon the "0 at the Common Law. Tit. Ss. 90 
Vide Garranty, (I. 2. ) 


(C. 3.) 80 a Grant of ae | in Tail does not make a ae As, if he grants 
be in Fee, Cc. a Reverſion after a Leaſe for Life, or for Years ; for nothing paſſes 


that which except for the Life of Tenant in Tail. Li. S. 608, 61 7 ol 
lies in Grant. Tho the Grant be inrolled. Cp. L. 330. 6. 
And if the Leſſee attorns. Co. L. 330. 6. 
So, if Tenant in Tail grants all his Eſtate. Lit. S. 6775 3 
Tho' Livery of Seiſin be made upon ſuch Grant. Lit. 8. 613. 
So, if Tenant in Tail in Remainder grants his Eſtate in Fee, & c. Lit. S. 61 5. 
Or, makes a Feoffment of it, within the Aſſent of the Tenant for Life: for 
his Aſſent is not a Surrender. R. Carth. 110. 
Bo, if he diſſeiſes Tenant for Life, and afterwards mak a Feoltment 1 in Fee: 
for he was not ſeiſed in Tail. 1 Rol. 634. J. 3c. K | 
I So, 


DPISCONTINUAN CE. 


So, if Tenant in Tail of any Thing which lies ſolely in Grant, makes « Grant 
of it in Fee, &c. it ſhall not be a Diſcontinuance: As; if he grants a Rent, 
Common, Advowſon, c. Lit. S. 616, 617. i 1180 | 
So, if Tenant in Tail of a Reverſion, Remainder, Rent, Common, or other 
Thing which lies ih Grant, levies a Fine of it in the King's Court, it does not 
make a Diſcontinuance : for nothing paſſes but for his own Life. Lit. S. 618. 
R. 2 And. 110. * N | | 
If the Reverſion be after a Leaſe for his own Life. Co. L. 332: 6: | 
But if it be after a Leaſe by him for Years, it will be a Diſcontinuance : for 
then the Freehold paſſed by the Fine, and all the Eſtates are diſplaced. Co. L. 2 
332. b. Vide Ante, (B.) Vs teach. * 
So, if Tenant in Tail grants a Thing, which lies in Grant only, with War- | 
ranty, which deſcends upon the Iſſue; it ſhall'not be a Diſcontinuance: Co. 


L. 332, 3. | ; . 
Tho” he leaves Aﬀets in Fee. Co. E. 
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2. 6. : | 
- So, if Tenant in Tail of a Rent Ki; the Terre-tenant, and makes a Feoff- 
ment with Warranty ; it ſhall not be a Diſcontinuance of the .Rent, tho' the 
Warranty extends to it. Co. L. 332. 6. 
But a Grant of a Reverſion by Tenant in Tail, after a former Diſcontinuance 
for Life, &c. if it takes Effect in his Life, enlarges and continues the firſt Diſ- 
continuance. Co. L. 333. Vide Ante, (B.) 


So a Conveyance of Lands and Tenements which operates by the Execution of (C. 4) 
the Deed, without other Ceremony, ſhall not be a Diſcontinuance ; As, if . conveys 
Tenant ws Tail exchanges Land: for it paſſes by the Deed, without Livery. Co: has not Li- 
L. 332. 6. | 1 <> PEE X very. 
8. if a Man Tenant in Tail deviſes his Land by his Will, it does not make a 
Diſcontinuance : for it does not take Effect in his Life- time. Lit. S. 624. 
If he conveys by Leaſe and Releaſe without Warranty. Vide Ante, (C. 1.) 
Or, by Bargain and Sale inrolled. Adm. 1 And. 112. R. 3 Leo. 16. 
So, if Tenant in Tail covenants to ſtand ſeiſed to the Uſe of another in Fee. 
. | Ira | 
So, if Tenant in Tail. in Remainder, or ſuch a Perſon as could not make a 
Diſcontinuance by Feoffment, releaſes to a Difſeiſee, with Warranty. R. Mo. 2 56: 
Or levies a Fine, and dies without Iſſue in the Life of Tenant for Life. R. 2 
j an | 
So, if the King Tenant in Tail grants Lands by his Letters Patent ; it does not 
- make a Diſcontinuance. G. L. 332. 6. | 


If a Copyholder Tenant in Tail ſurrenders in Fee, Cc. it does not make a Diſ- 

5 continuance. 1 Rol. 632. I. 25. ide Copybold, (E.) A 

2 So, if an Huſband ſeiſed in Right of his Wife, of a Copyhold, ſurrenders in 

ſt Fee. R. 4 Co. 23. 4. 1 Rol. 632. J. 35. Vide Copybold, (E.) 

1 So, if Tenant in Tail conveys to him, who has the immediate Remainder or (0. f.) 

3˙ Reverſion dependant upon the Eſtate Tail; it does not make a Diſcontinuance. 28 in a 

| Lit. S. 62 5, 626. 1 Rol. 633. J. 45. | | | 133 
So, if Tenant for Life, and he in the Remainder in Tail, join in a Fine; it or with him. 

4 ſhall not be a Diſcontinuance : for each gives that which he lawfully may. R. 


ICo. 76. R. Cro. El. 827. Mo. 634. Ow. 130. f 
So, if a Reverſion or Remainder be in the King, and Tenant in Tail makes a 
Feoffment, &c. it ſhall not be a Diſcontinuance: for the Reverſion in the King 
cannot be deveſted, and without deveſting all Eſtates, there can be no Diſcon- 
tinuance. Co. L. S 5 l ; 
So, if there be Tenant for Life, Remainder to his Wife for Life, Remainder 
to the Heirs of their Bodies, Remainder to A. in Fee, and Huſband and Wife 
levy a Fine to B. in Fee; this is not a Diſcontinuance to the Eſtate of A. which 
was not deyeſted by the Fine : for the Eſtate Tail was not executed in the Tenant 
for Life. R. per 3 J. 1 Lev. 37. 


g 80, 
JO, 


_ farmition of B. NI Geo. BI 56. 
2 if the Tenant for Life and C. in the Life of B. levy a Fine, it will not be a Diſ- 


| Remiainder is prevented. 2 Sand. 386. 


Iſſue before the Leaſe determines. R. per 3 by V's 180 Cro. Car. Ne 405. 


| Diſcontinuarite': : for he may avoi it by his Entry; and that which he himſelf 
enter. Lit. S. 633, 635. 
into the ann Lu. §. 634. 5 


PFiroffment, and dies; the Feoffment never ſhall be a Diſcontinuance, becauſe 


| Anceſtor, it ſhall not be a Diſcontinuance. Lit. S. 640, 641. 
Life, and makes 4 Feoffment. Lit. S. 6 8. For tho! the Remainder was veſted 


Huſband and Wife join in a Fine. R. Ao, 634. Cro, El. 82 


5150 0 N 1 N CE 
80, if there be Tenant for Life, epi, to B. in Tail, ah they make 2 


Leaſo for three Lives; for it is che afs of ch he Fenant for Life, and the Con- 
Tenant for Life, Remainder to e He of B. in Tail, Remainder toC. in Tail ; 
continuance :' for by Fine or Feoffment qa the Contingency, the Contingent 


But if Tenant in Tail conveys 8 him in n and a Stranger, it ſhall be 
a Diſcontinuance of the Whole. Co. El. 3 35. 4. — If he who. is the Stranger 
ſurvives; otherwiſe not. Cro. Car. 406. | 

N to him in Reverſion, when there is a ith Remainder i in Tail, ar for * 
Co. L 5. 4. 1 Rol. 634. J. 2. 
280% 1 15415 Tenant in Tail, Remainder to B. it Tail, Remhaltider to C. in Fail, Ge. 
joids with C. in 4 Feoffineiit and Fine ; it will be a Difcontinuance : for there i is. 
a meſne Remainder in B. R. Cro. Car. 321. Jon. 324. 1 Rob, 632. J. 50. 

So, if Tenant in Tail and he in Reverſion join in a ' Leaſe not: warranted by & 
32 H. 8. 28. it ſhall be a Diſcontinuance, 60 the Tenant in Tail dies 45 


v Nov. 1 633. 0 10. Jen. 359. Eu. 126 5 
(C. 6.) If the Dileentigite be an 7 
So, if Tenant i in Tail within Age makes a, Feoffment, Cc. it ſhall not be a 


ſhall avoid ſhall not hurt others; and thetefore, if he dies, the Iſſue i in Tail may 
So, if Joint-tenants within Age ere a Feoffment, * Survivor ſhall enter 


(0. Ny Or, was never ſeiſed by Pies of the Entail, 


So there Mall not be a Diſcoiitintance by him who was never ſeiſed by F orce of 
the Entail : As, if the Grandfather be diſſeiſed by the Father, who makes a 


the Feoffor was not ſeiſed of the Entail.” Lit. S. 637. 
Tho' the Father ſurvives the Grandfather : for tho he. himſelf cannot enter 
againſt his own Feoffment, his Iſſue may. Co, L. | 
So, if ” Tenant in Tail diſcontinues for Life, an 1492 7 his Iſſue grants che Re- 

verſion i in Fee, which takes Effect in his Life-time; this {hall not be a Diſcon- 

tinuance : for he was not before ſeiſed by force of the Entail. Lit. 1 5 39. 

Tho' the Grant of the Reverſion was, with Warranty. Co. L. 3: 
80, if the Iſſue inheritable to an Entail makes a F coffment i in the Lite of his 


If he in Remainder in Tail after an Eſtate for Life, diſſeiſes che Tenant for 
in him, yet he Was not ſeiſed in Tail. 5. L. ral 35. 


Tf a Woman Tenant for Life intermarries with him in | Remainder 3 in Tail, ji 


So, if the eldeſt Son inheritable by the Entail enfeoffs A. againſt whom a Re- 
covery is had, in which the Feoffor was vouched, and then dies, in the Life of 
Tenant in Tail, without Ifue ; ; it ſhall not be a Diſcontinuance to the younger 
Son. 9 And. 44+ 

But there is no need that hi Perſon be ſeiſed by Force of the Entail at the Time 
of the Diſcontinuance, if he ever was ſeiſed by Force of it. Co. L. 339. 

So a Feoffment with Warranty by Iflue inheritable to the Entail, tho' he was 
never ſeiſed of 'it, may have the E ect of a Piſcontinuance. Co. L. 339+ 4. 


* 
* 


DISC ONTINUAN C E. 
$0 a Fine by 


by him in Remainder in Tail after a Term for Years, during the 
Term, ſhall be a . tho he 1 is not Tenant in Tail i in Poſſeſſion. Per 
_— r Rel. 188. 

k So, if there be Prngat | in Tail after an Eſtate to A. for Life, in A. b a 
Feoffment to the Uſe of himſelf for Life, Remainder to the Tenant in Tail in 
Fee, and afterwards A. and the Tenant in Tail enter, and make Livery to B. it 
will be a Diſcontinuance: for by the Entry of the Tenant in Tail, (which ſhall 
be adjudged an Entry for the Forfeiture,) he was ſeiſed in Tail, and then a Feoff- 
ment by him and A. to B. made a Uiicontnuniice, Per 2 J. ener wh Cont. 1 Leo. 
127. Cro. El 135. 

So, if an Eſtate Ty given to Huſband and- Wife na the Heirs of the Body of 
the Huſband, and they join in a Feoffment and Fine; it will be a Diſcontinu- 
ance : tho' the Wife had a joint Eſtate for Life with the Huſband, and therefore 
he had not an abſolute Seiſin of the Eſtate Tail. B. per 3 J. Jones cont. Cro. 
Cars To | nya n J. 47. \ 63/5 1 r +1 35), 


8. AJ Ex: If the Diſcontinuance was not executed i in his Life-time. 


2 


So, if the AR, by 8 the ee is made, does not take Effect in 
the Life of Tenant in Tail, there ſhall be no Diſcontinuance; 

As, if a Fine be levied, by which the Tenant in Tail grants and renders his 
Land to B. in Fee; it ſhall not be a Diſcontinuance if the Tenant in Tail dies 
before Execution. Co. L. 332. b., 1 Kol. 632. J. 45. 

So, if Tenant in Tail diſcontinues for Life or In Tail, and afterwards grants 
the Reverſion in Fee; the Grant does not make, or enlarge the former Diſconti- 
— if it does not take Effect in his Life time. Lit. S. 622. 

Tho' the Grant be with Warranty. Co. L. 333. 6. | 

So, if he diſcontinues for Life by Fine with Warranty, and afterwards levies 
another Fine with Warranty to himſelf and his Heirs; the laſt Fine did not 
make another Diſcontinuance : for the Uſe voy: to himſelf, the Warranty Was 

extinct. -R. 1 Sal. 244. 

So, if the laſt Fine was to J. 6d his Heirs, it would: not be a Diſeaghinu- 
ance, if the firſt Diſcontinuee for Life did ha die before the Tenant in Tail. 
K. 1 Cel. 24 | 

If A. hs Tait enfeoffs B. ws re-enfeotfa. i. C. and D. to the Uſe of 
A. for Life, Remainder to his Son in Fee, and a Recovery is had againſt A. 
who dies, and C. and D. enter 3 the Diſcontinuance ceaſes with the Life of A. 
R. 1-AHnd. 44. A 

So, if the Grantee of 2 Reoverfion grants it to B. and then the Diſcontinuee 
for Life dies in the Life- time of the Tepant i in Tail, and B. enters; it ſhall not 
be a Diſcontinhance? becauſe B. does not take by the Grant of Tenant in Tall 
himſelf. Co. L. 333. 6. 

Or, if the Grantee dies without Heir, by which the Reverſion eſcheats, and 
then the Diſcontinuee for Life dies, and the Lord enters. Lit. S. 642. 

So, if it be not executed by lawful Means; As, if Tenant in Tail diſſeiſes a 
Diſcontingee for Life, and makes a Febffment, and then the Djſcontinuee dies, in 
his Life-time ; the F eoffment ſhall not be a Diſcontinuance. Co. L. 333. . 


, (C. 9.) If his Act was lawful 


So a Common Recovery by Tenant in Tail, as Vouchee, is not a Diſcontinu— 
ance, but a Bar to the Entail and all Remainders and the Reverſion. Vide Eſtates, 
(B. 27, &c.) 

So a Fine by Tenant in Tail is a Bar to his Iſſue, and a Diſcontinuance only to 
thoſe in Remainder or Reverſion. Yide Eſtates, (B. 25.) 

So now, by the Sr. 32 H. 8. 28. a Leaſe for three Lives purſuant to the ſame 
Statute does not make a Diſcontinuance. Co. L. 333. a. Fer 2 J. 1 Leo. 299. 
R. Cro. El. 662. Sav. 77. Per 3 J. 4 Leo. 191. 

So, if Tenant in Tail leaſes fo 100 Years or more ; it does not make a Diſcon- 
tinuance : for the Leaſe determines by his Death. Lit. S. 622. 

Vor. III. 1 | 80 
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76 DISCO NTNIN VGA NICE. 
gh; ion, pang by. Parceners in Tail does not; make Diſcontinuatce, 

55, if Least 10 Ls for Ye makes 'Feoffment 

 * (9%. For- Diſooninannce bers Dot +, up . . oe i ſhall not be 


SW Vet a Recovery Yenzat for Lise, by Default - 
- . pon a falſe Title, mak 
« Diſcontnaance- the Rare or Remainder, Li debt bis 2 4 


J. :(D) The Effects of 2 Diſcontinnance. 
Eu ERY Diſcontinuance dons the Eftate Tail, and all Remainders 15 


' 
: 


the Reverſion g upon it. Co. L. 327. bi 

if Huſband Wife: join in a Leaſe for:Life of the Land of _— Wife, 
Nr ng Rent, the Reverfion was not out of the Wife. G. L. 333. 

So, by Diſcontinuance for Life or in Tail, the Tenant in Tai 1 a new 
and tortious Reverſion in Fee to himſelf: for being deveſted out of the Donor, 
Se. and not granted to the 1 it remains in the Diſcontinuer, 


Lit. S. 620. 44 
And this Reverſion deſcends eg ü the Heir General, not to the Heir in Tail, | 
Lak. 5. 623. 9 1 oth 0 661 


But if the Diſcontinuance Ae ns in the Life of the Tenant in Tail; the 
tortious Reverſion Wen re inns he ſhall be Tenant in Tail as before. Cs. 


T. 333+ u. 
E) daben it ſhall be determined. 


F the Eftate of the Diſeontinnee determines, or is defeatad; the DiſednEianance 
is pur : As, if a Diſcontinuee for Life dies, * in Tail, dies withou 
Iſſue, in er Tenant in Tail. Vie Co. L. 333. 
If the — befor three Lives, which die. *R. Lut. 781. d 
So, if the Eſtate of the Diſcontinuee be forfeited or ſurrendered. Li. 8. 636 
Or, defeated by Entry for a Condition broken. Lit S. 632. 
If the Diſcontinuee re-enfeoffs the Diſcontinuor. 3 Leo. 10. 
But if there be a Diſcontinuance with Warranty, and the Diſcontinue 
e a Leaſe, and afterwards conveys to the Diſcontinuor, who dies; his Hei 
hall not avdid the Leaſe, N W e We determined 115 _—_ Re-conveyance 


al aps Ort Ws 
When a Diſcon tinuance e ſhall be avoided by Remitter, Vide j in Remittr, 4 I . 


D x 8 c o V E R V. 
et 22 . 3—3 . 1, 43 L.>1-J; 


'D ISFRANCHISEMENT. 
Vide Franchiſes, (F. 33. 34.) 


D188 VU NE TI VE. 


Vide Condition, (K. 1, &c— Paroli, (A12.)—=Phader, (R. 57.) 


\ 


DISMES. 
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ITHES are an Eeclefiaſtical ee ee Wan to wY Land, and pro- 
perly due to an Eocleſiaſtical Perſon... D. 11.) Co. 13. 6. 
And becauſe they are collateral they cannot be extinguiſhed by Unity of Poſ- 


ſeffion ; As, if a Parſon, &c. be ſeiſed of. Lands in Right of his Church, if he 
afterwards aliens them, Tithes are payable. Mo. 50. Vide Poſt, (D.) 


If a, Manor or Lands belonged to an Abbot, : Prior, &c. to whom a Church 


was appropriate ; after the Difſolution,. the Tithes of the Lands or Copyholds of 
the Manor ſhould be paid to the Parſon. R. Mo. go, 219. 


So they are not 'extin Aagulcbed, if the Parſon releaſes to- his Pariſhioner all De- 
mands in his Land, Ow. 


So they cannot be N by Copy: * they are not Parcel of the Demeſnes 


Rol. 498. 1. 10. Io. 355. Vide Copgh id, (C. 1.) 


So they are an 9 Inheritance: : and therefore. do not paſs by Grant 
without Deed. 


And a Rent. cannot: -be. iſſuing out of them, Co. L. 47. à. 


9505 xt +) Dther Eccleſialitcal Revenue, 


(B. 1.) Oblations, Ge. 


THER Eccleſiaſtical Revenues were Oblations, or Obventions, Penſions, 
and Mortuaries. Vide Probibition, (G. 11.) 


Oblations are, guæcunque a pits offeruntur Deo & Eccigſæ. 2 Inſt. 489. 


put 


riage, Baptiſm, Purification of Women, Funerals, Cc. Vide 2 Infl. 659 


- folenniis, purificationibus, Exequits, Ec. ad unius Denar vel al modice quantitat 
Oblationem Populi Devotionem ſumt moliti reftringere, &c. ſhall be ſubject to the 
Pain of Excommunication. Vide Lind. 185. Vide Cod. Ju. Eccl. 739. 
And by Can. Othoboni, Anno 1268. Capellani, &c. © univerſas Oblationes, &c. 
722 Ecclgæ Aue reſtituere debent, under Pain of Suſpenſion. Vide Co. 
Ju. Ecel. 23 5. 
And 5 by St. 2 & Ed. 6. 14. All he by the Laws and Cuſtom of the 
Realm ought to pay Offerings, ſhall yearly pay them to the Parſon, Cc. or 
Farmer of the Pariſh where he dwells at the Four moſt uſual Offering Days, or 
otherwiſe at Eaſter. 


By this - Statute all cuſtomary oblations to be paid at Communion, Marriages, 
Sc. ought to be paid. 
[Per tot cur. Eaſter Offerings are due of Common Right at 2 d. per Head, 
vnleſs Cuſtomary to pay more, to him who exerciſes the ſpiritual Function. 
Lawrence v. Jones, T. 10 G. Bunb. 173. Egerton v. Still, T. 1725. Bunb. 198. 
A Mortuary cannot be ſued for in Equity, but at Common Law, or in the Spiri- 
tual Court. Torrent v. Burley, M. 13 G. Str. 715.] 
[A poor Vicarage may be intitled to an Augmentation under St. 29 C. 2. c. 8. 
tho' the Reſervation is not made to it; and a conſtant regular Payment is Evi- 
dence thereof. Benſon v. Dean and Chapter of York, H. 1747. Pezey 91.] 


As to Tenths, Firſt-Fruits, Synodals, Procurations, &c. Vide Tenths.—Pro- 


Bibition, (G. 11.) (B. ) Glebe. 
2. JIE 


Ecle wee Perſons, (C. 9.) hy Gleb 
cba, 


of the Manor Dub, Cro. El. 8 14, 293. R. Contra, Cro. El. 413. Per Rol. * 


And they are voluntary, or due by Cuſtom at a certain Time, as upon Mar- a 
59 ; 
And by Can. S. Mepbam. Arch. Cant. made Anno 1328. thoſe qui in nlbentium 


Every Church of Common Right ought to have a Manſe and Glebe. Vide 
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8 5 S$ M E S. 
1777 Terra i in heir Dos Ecclgbæ. Lind. 2 | 
Can. 21603 8 Ne and Biſhops 88 Terriers of all 
| Giefe &c. * to any 3 Vicaridge, or rural Prebend, to 
be taken by el Men of every Pariſh (of whom the © Mihiſter to be one) to 
be laid up in cir 7 Fide Cog. Ju. Ecel. 1 
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(OY). To whom due. . 
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5 11 ny e 8 Re 1 o che Rector. 0 | 
i ee renewi ige Par regularly ought to be aid to the 
- Rector of the S N "Hob. 296. 5 "8 K 
vt this fince the Council of Lateran, "without Queſtion, 4. 121 5. Sell H. 
/ T. 3 l. 1150, 1222, 1238. 
If there be Rector and Vicar endowed, all Tithes betong to the Rector, which 
, 22008 Vica# dbeb not claim by Endowment of Preſcription. * K. 2 Bul. 27. 
IA. rel Curate of a Chapel, tho appointed expreſly for Life, being re- 
movable at Common Law without Cauſe, and by Ecclefiaſtical Law for Cauſe, 
has not * a permanent Intereſt as to claim Tithes. Price v. Pratt, M. 1729. 
Bunb. 2 
A Redter by an illegal Preſentation, being inducded. ſhall have Tithes. Hob. 302. 
But — Council of Later an A.. 1215. Every one might give his Tithes 
to what Spiritual Perſon he! pleaſed. 2 INH. 641. 2 Co. 44. 6. But this was 
reſtrained, not by a Canon of that Council, but by a Decretal Epiſtle of Pope 
Innocent 3d. (od. Ju. Ecel. oo. 1 
So, if Cattle depaſture in a Fenn, Ge. ich is extraparochial, Tithes of the 
Paſturage are payable. to the Rector of the Pariſh where tlie Owner unn if 
there be not a Cuſtom for Payment to another. Sab. 0. 
So, by St. 2 & 3 E, 0. 13. If it is not known in - what Pariſh the Waſte or 
. Common, e = Cattle depaſture, bo E Hi. 
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8 0. 2. ) To another Spiritual Perſon. 


* But, 857 Ms a Portion of Tithes i in one big. , may be due to the ReQor 
of another Pariſh. , 4 C. 35+ 

to be paid to him. 

If the Vicar be 8 with Tithes of Hay, * the Land be ſowed with 
Clover; the Vicar. ſhall. have the Tithes of the Gage R. (ut ai! Cartb. 
264. Skin, 95 
If a Parſon has Tithes of all Grain; he ſhall tl che Tithes of Seed of 

Clover, tho the Vicar has the Tithes of the Clover-Graſs. , Skin,\341, 

But a Pariſh-Clerk cannot preſcribe to have Tithes. R. Me. n 


JF « - 3-) To the King. 


 Extraparochial Tithes are due to the King. 1 Rel. 6 57. L.1 5, 20, 5 , Fo 
Sti. 137. Cod. Ju. Eccl. 691. 

[The Tithes of Aſſart Lands, by virtue of the Words de novo aſertatis, & 
aſſartandis in the Grant of Ed. 1. ſhould be confined to ſuch Lands as were then 
aſſarted, or intended ſhortly ſo to be; and not extended to ſuch as ſhould be ſo in 
future Ages, eſpecially if they had never paid Tithes. Semb. per Comyns. Bond. v. 
Barrow, H. 1741. Bunb. 412.] 

And if the King * x his Patentee ſhall have them. 1 Rol. 6 57. l. 
15. Vide P., (C. 5 

But, by Cuſtom, = may be paid to the Parſon, Vicar, Sc. of ſuch a Pariſh. 
Sav. 60. 

So now, by St. 2 G 3 E. C. 13. The Tithes of Cattle depaſturing in a Waſte 
or Common extraparochial, or, if the Pariſh is unknown, are given to the Par- 


ſon, &c. of Ge Pariſh where the Owner dwells. 2 Inſt. 651, 
(C. 4.) To 


DIS M ES. 
(C. 4.) To the Lord of the Manor. 


By the Common Lav no one was capable to take Tithes in Pemaney, bu « 


Spiritual Perſon, or the King, who is Perſona mixta. R. 2 Co. 44,45. 
Or, tbe Patentee of the King, by his Prerogative. 2 Co. 44. 4. 
Vet by indirect Means, a Layman might take them; | As, a Lord of a Manor 


Tithes within his Manor, to take all Tithes within his Manor. R. 2 Co. 45. 
Cro. El. 599. R. Cro. El. 76 3. Mo. 485. 18 N . 
And he ought to preſcribe to have decimam Garbam, or decimum cumulum 
Granorum ; not pro decimis Garbarum : for they are not Tithes properly, but 
a Profit aprender. R. Cro. El. 599. * 

(C. 5.) To a Patentee. | 

So now, by Sf. 27 H. 8. 28. Patentees of all Manors, Lands, Tenements, 
Tithes, Penſions, Churches, Portions, &c. or other Hereditaments of Abbeys, 
Ec. diſſolved heretofore or by this Act, ſhall enjoy the ſame according to the 
Effect of ſuch Letters Patents; and ſhall have the ſame Remedies, Sc. as the 
Abbots, & c. could have had. 

So, Patentees of Lands, Tithes, Cc. given to the King by St. 31 H. 8. 13. 
27 H. 8. 4. or 1 Ed. 6. 14. which by Conſtruction of thoſe Statutes and the 
St. 32 H. 8. 7. and i 2 F. & M. 8. are become Temporal Inheritances. Co. 
L. 159. 4. me” 

And by St. 32.H. 8. 7. and 1 & 2 Ph. & M. 8. Thoſe Patentees ſhall have the 
ſame Remedy for Recovery, Cc. and the fame Means for Afſurance of ſuch 
Tithes, &c. as for other Temporal Inheritances. Vide Peſt, (M. 18.—N.) 

And may ſue in the Eccleſiaſtical Court fot with-holding ſuch Tithes, &c. 
Vide Poſt, (M. 2, z.) 


So by St. 2 & 3 Ed. 6. 13. they may recover the double Value if predial Tithes 
be not ſet out, &c. Vide Poſt, (M. 2.) B 

[If a Patentee claims the Tithes of a Manor, &c. formerly belonging to an, 
- Abbot, who was ſeiſed thereof as of a Portion of Tithes in Gro, and his Evi< 
dence mentions only ones vel omnemodas decimas, Fc. without mentioning @ 


Pertizn, it is ſufficient to ſupport it. Downes v. Mooreman, H. 1724. Bunb. 189.] 
Vide Ante, (C. 3,4.) 


„ D) By whom payable, 


| 
| 


LL Perſons generally ought to pay their Tithes to whom they are due. 
5 


4 A And. therefore, of Common Right all Lands ought to pay Tithes. 11 
8. 18. 6. | | 


Tho' held in Capite. Mo. 91 5. 

The Tithes ſhall be paid by the Occupier of the ſame Lands. 

If the Owner Occupies them, he ſhall pay. 

If he leaſes them for a Year, or at Will, Sc. the Leſſee ſhall pay. 


If the Owner or Leſſee ſells the Crop of Graſs or Corn, and the Vendee cuts it, 
he ſhall Pay the Tithes 2 Bu 184. 


So, if the Owner of Wood ſells to another, who cuts it ; he ſhall pay. 


If the Owner of the Land ſells the Crop, and then purchaſes the Rectory, the 


Vendee ſhall pay Tithes to him. K. 2 Bul. 184. 


If the Occupier be a Diſſeiſor, &c. and ſets out his Tithes, the Parſon may 
take them; for it is not material whether he has the Poſſeſſion by Right, or by 
Wrong. R. Jon. 89, 90. | | 

But if the Owner conſumes his Herbage by Agiſtment of the Cattle of 
"296 the Owner of the Cattle does not pay the Tithes. 1 Ton. 254. 1 Rol. 

36. J. re, 5 | 
Vol. in. Y | If 


may preſcribe, in Conſideration. that he has paid ſo much to the Rector for all 
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If a Parſon, Ge. at Corn. Law, had enfeoffed another of his Glebe ; the 
Feoffee Tithes: for TRI are not extinguiſhed or ſuſpended by Val 
of Poſſeſſion. 11 Co. 13. 6. Dy. 43. 4. Vide Ante, (A.) 

So now; if a Parſon leaſes his Glebe, the Leſſee ſhall pay Tithes. Dub. Dy. 
43-4. Per Fenner, 1 Rol, 655. l. 42. 

Tho' he leaſes it with all Profits belonging, rendering Rent for all Demands to 
the rag, r belonging. R. 11 Co. 13. 6. Cro. El. 161. Cont. per 27. 
Mo. 47. Acc. Dy. 43. a. in Marg. Ow. 39. 1 Leo. 300. 

15 it a 2» e ſells the Emblements of his Glebe, the Vendee ſhall pay Tithes. 
1 Kol. 6 45» 

If a Vicar ſows his Glebe, and dies before Severance, his Executor ſhall Pay. 
Dub. Hob. 188. 

If a Parſon leaſes his Rectory, he mall pay Tithes to his Leſſee for his other 
Lands in the ſame Pariſh. 11 Co. 14. @. R. Dy. 43. 4. Mo. 532. 

If he leaſes his Rectory, reſerving the. Tithes of his own gods and afterwards 
grants this Land; the Grantee ſhall pay Tithes. Semb. Dy. 43. 4. in Marg. 

But if a Parſon lets his Glebe rendering Rent for Tythes after growing, as | 
- 9 57 other Demands ; the TLeſſee ſhall not pay Tithes to him. Sen. 

9. El. 161. _ 


(E) By whom not. 
(E. 1.) Not fer Eccleſiam Eel, fie. 


NE Spiritual Perſon, . generally, does not pay Tithes to another: As, if a 
Vicar be endowed of Glebe and ſmall Tithes; he ſhall not pay Ties of his 
Glebe to the Parſon. R..Cro. El. 479, 5 Sav. 3. 
So a Parſon ſhall not pay Tithes to the Vicar for his Glebe. "Mo. 4 4.57. | 
5 So, if a Vicar be endowed of ſmall Tithes, Generally, the Parſon ſhall not pay 
ſmall Tithes to the Vicar. R. Cro. El. 578. o. 910 

Tho' the Endowment be of the * Tithes of the whole: Pariſh. R. Cre. 
El. 578. Mo. 910. 

So a Patentee of a Parſonage ſhall not pay: for the Parſonage being diſcharged 
at the Time of the Endowment, and afterwards at the Diſſolution, the Patentee 
ſhall have it diſcharged. R. Cro. El. 578. 

So, if Land be ſevered from the Glebe. after Endowment, it ſhall not pay 
Tithes to the Vicar. R. 2 Rol. 335. I. 10. 

But the Leſſee of the Parſon ſhall pay ſmall Tithes to the Vicar. R. Cro. El. 
479, 578. Moe. 910. Sav. 3. 

So the Parſon himſelf ſhall pay, if the Endowment was of Tithes of the 
Glebe expreſly, as it might be. Cro. El. 578. Mo. 910. 

Or, the Land comes to the Parſonage after the Endowment. Vide Mo. 910. ; 

Or, if the Parſon has Lands not Parcel of the * 11 Co. 14. 4. 


Vide Ante, (D.) 
(E. 2.) By thoſe wh l in non decimandla. 
(E. 2.) So a Spiritual Perſon may preſcribe in non decimando. 2 Co. 44. b. 1 Rol. 65 z- 


Who may 


preſcribe, I. 10. Cro. El. 475. 1 Leo. 248. 
S>iritual Per- And therefore, a Biſhop may preſcribe, that he and all his Predeceſſors, ſeiſed 


ok of ſuch a Manor in Right of his Biſhoprick, have held the Manor by them and 
their Tenants, diſcharged of bbq nah R. 2 Co. 44, 5. 1 Rot. 653. J. 15. Cre. 
El. 216. I Leo. 248. Mo. 4 

And his Tenant of the Mens, by ſuch Preſcription, may be alſo diſcharged: 
for the Demiſe does not make the Land chargeable, which was diſcharged before. 
R. 2 Co. 4. 4. 1 Rol. 653. J. 25. Cro. Fl. 476, 511. Mo. 619. 

So the Copyholders of the Manor may alledge a Preſcription in the Biſhop for 
their Diſcharge. R. 1 Rol. 653. J. 40. Cro. El. 784. Mo. 618. Tel. 2. 
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go a Parſon, having Glebe in another Pariſh, may preſcribe in non decimando, for 
him, his Farmers, and Tenants. R. 1 Rol. 653. J. 30. Mo. 53 1% 

So an Abbot, or other Eccleſiaſtical Body, might preſcribe in non” 'decimands. 

. amn 
2 if Manor! Land, &c. of a Biſhop, Parſon, c. be granted to another 
in Fee, and afterwards regranted to the Biſhop and his daes ; the Preſcrip- 
tion is not deſtroyed. R. 1 Leo. 248. Cro. El. 216, | © © ä 


So the King may preſcribe in non decimands : for he is Perſons Mixta. R. Jon. k. 3. 


3.9 
387. R. Hard. 315. Mo. 486. | The King. 
. As, for Tithes of the Lands of a Foreſt, tho they are within a Pariſh, Si. 


137. R. Ca. Eq. 230. N N 

Tho' the Land be demiſed at the King's Will. Mo. 915. | 

But the King's Patentee ſhall not have the ſame Privilege. R. Jon. 387. Cro. 
Car. 94. 1 Rol. 655. J. 25. Hard. 315. N 

So, without a particular Preſcription, the King ſhall not be diſcharged of 
Tithes for the antient Demeſnes of the Crown. R. Hard. 315. Semb. Sti. 137. 

So, when diſcharged by Preſcription, if he aliens the Land, the Preſcription 
is deſtroyed : and therefore, if afterwards the ſame Land, by Eſcheat, &c. comes 
back to the Crown, it ſhall not be diſcharged of Tithes. R. Hard. 315. p 

So a Leſſee for Life or Years of the King, ſhall not have the ſame Privilege. 
Me. 91 5. 2, If this does not relate to Monaſtery-Land? Yide Poſt, (E. 7.) K. 
that a Leſſee for Years of the King, rendering Rent, ſhall have Privilege, if the 
King preſcribes for him and his Tenants to be diſcharged. Per Cur. Exch, M. 6 
a Geo. 2. inter Williams and Peteby. 


So a County may preſcribe in non decimando. 1 Rol. 653. I. 50. (E. 4.) 


So a Country, as the Weld of Kent, or Suſſex, may preſcribe in Non- payment A County, 
ö of Tithes of Wood. 1 Rol. 653. J. 52. 654. J. 5. 2 Rol. 122. Pal. 37. 2 
Inſt. 645, 653. : | 
. So, an Hundred. Semb. 1 Rol. 654. J. 30. Mar. 25. pl. 59. 


So a Man may preſcribe, that by the Cuſtom of the Country where he lives, 
no Tithes are paid for the Milk of Ewes. R. 1 Rol. 654. I. 15. ; 

That by Cuſtom a Baker does not pay Tithes for Grain which he grinds in 
his Mill for his Trade, whereby the Parſon has more ample Tithes : for this is 
7 but a perſonal Tithe. R. 1 Rol. 654. J. 20. 4 Med. 337. 

But a Pariſh cannot preſcribe in non decimando. 1 Rel. 653. I. 47. 2 Inſt. 645. 
Mar. 25. pl. 59. | 3 | 

So a Cuſtom de non decimando cannot be alledgediin an Hundred or Country, for 
Things which of Common Right ought to pay Tithes : As, for Agiſtment of 
Cattle. R. 4 Mod. 344. Sal. 65 5. Carth. 392. Skin, 560. 


But, generally, a Layman cannot preſcribe in non decimando. 1 Fol. 65 3. I. E. 5.) 
5. K. 2 Co. 44. Mo. 425. Hob. 297. 5 
As, Churchwardens who have Lands for the Repair of the Church: tho' their 
Office be Eccleſiaſtical. 1 Rol. 653. J. 1, 31. 
And therefore, if an Abbot and Convent, &c. grant Land to a Layman, or 
are diſſolved, whereby the Lands come to a Layman ; tho' the Abbot had pre- 
5 in non deci mando, the Layman cannot: for the Privilege is gone. R. 
on. 373. 

l 80 — Pope by his Bull could not diſcharge a Subject from Payment of Tithes 
after the Council of Lateran, 2 Inſt, 653. | 

Yet if an Abbot, or Prior, was ſeiſed of Lands diſcharged of Tithes, the pre- 

ſent Farmer of ſuch Lands ſhall be admitted to preſcribe in non decimando by 

Force of the St. 2 & 3 Ed. 6. 13. which ſays, That every Perſon ſhall pay pre- 

; roy Tithes in ſuch Manner as of Right ought to be paid in forty Years before, 

0. 219. | | 

And by that Sr. S. 4, No Perſon ſhall be compelled to pay Tithes for Lands, 
Ge. by Law or Statute, or by any Privilege or Preſcription not chargeable with 
Payment of Tithes, or diſcharged by Compoſition real. 


preſcribe. 


And.: 


Who cannot 


. <> boos - Are 


8% 


7 170, B 346. 
(F. 7.) By the King, or a Patentee of Lands given to the Crown by 


granted, baing 1 Perſonal ; yet if any Abbot, Cc. had an Exemption *y Bull at 
Per Hob. 297. Jon. 3 


Eccl. 701. 
pitallers, 12 Templars. 2 Inſt. 652. 


ſumption that they were purchaſed after. Lord v. Turk. M. 1722. Bunb. 122.) 


Præmunire. 
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And, vr Hobart, if a Perſon Teraparal ſucceeds a Body Spiritual in Diſ- 
charge ; — ſhall he renuted as a Perſon Body Spiritual, Heb. 296. 

So, where Lands came to the King by the Sr. 31 H. 8. 14 Lands diſcharged 
by Preſcription in the Hands of an Abbot, Ec. hall be diſcharged in the Hands 
of the King, or his Patentee; © R. Fen, 373, Vide Paß, (E. 7.) 

[There ex can be no-Proſeriptian in nan decimande againſt a Lay Rector, any more 
than againſt a Spiritual Rector; but there may againſt one who only intitles 
himſelf to Tithes: - Charlton v. I H. 1732. Buns. 32 5. Bury v. Evans, 


the St. 31 H. 8. 13. 


So by the Sr. 31 H. 8. 13. (which diſſolves all Houſes of Religion above 200 
a Vear Value) the King and his Patentees ſhall hold all Manors, Lands, &c. be- 
longing to ſuch Houſes, diſcharged of the Payment of Tithes, as freely as the 
Abbots, Sc. held the ſame at the Day of their Diſſolution. 

And this Privilege extends to all Lands given to the King by the Se. 31 
H. 8. 1 

Tho Np were Lands apputtenant to Abbeys, c. given to the King by the 
St. 27 H. 8. 28, but continued by the King purſuant to a Proviſo in the ſame 
Statute, and not diflolved till the Se. 31 H. 8. | 

But Lands appurtenant to Houſes of Religion given to the King by the S. 27 
H. 8. 28, which diffolved the leſſer Abbeys, &c. under the Value of 200/, a 
Year, are not exempted from Payment of Tithes. Jos. 3. 185, 370. * 2 Cre. 
608, R. Cro. Car. 425. Jon. 37 370. 

Nor Lands, which came to the Crown by the Sr. 37 H.8. 4. or 1 Ed. 6. 14- 
2 Co. 46. , 185, Mo. 913, 420. 

If — ths e by Real Compoſition, or Modus 4 

Tho' they were after the Difſolution granted by the King to a | greater Abbey 
diſſolved by the Sz. 31 HF. 8. R. Jon. 3. 2 Cro. 68. 

Nor Lands, which are veſted in the King by the Sr. 32 H. 8. 24. which has 
the ſame Words as the firſt Clauſe of the Sr. 31 H. 8. 13. but not the ſubſequent 
Clauſe of CONE: R. 2 Cro. . Cont. per 3 F. Jon. 190. R. Ray. 225. 


Cont, Acc. Mo. 913. Vide Ca. Eq. 225. Dub. Godb. 392. Bridg. 32 Dub. 


An Abbot, Cc. might be exempt from the Payment of Tithes by the Pope's 
Bull, by his Orr, ob Preſcription, by Real Compoſition, or by Unity of Poſ- 


ſeſſion. Jon. üb i oe '2 Cro. bo8. Hob. 296. Popb. 156. 
is 


The Pope Bull uſed to exempt whom he pleaſed from Payment of 


Tithes, and wah Exemption was allowed for good. Yon. 368. : 
And tho' ſuch Exemption ceaſed by the Diffolation of the Body to whom 


55 Time of Difſolution, the Lands ſhall be now exempt by Gn St. 31 H. 8. 


So by divers Gad of the Pope, ſeveral Religious Orders were exempted 
from the Payment of Tithes, 1 proprits manibus terras colebant. Cad. Ju. 


But by Pope Adrian the FR theſe Orders were reduced to C ifeercians, By 


[Only ſuch Lands are diſcharged as were in propriis manibus before the Council 
of Lateran, Anno 1179 ; and if they have paid Tithes, it will induce. a Pre- 


To whom the Premonftratenſes were added by Innocent the zd, A. 1215. 
2 Inſt. 652. | 

oa by the Council of Vienna, Ae 1311, 4 Ed. 2. the 7 emplars are ; condemned 
for Herely ; and 17 Ed. 2. their Poſſeſſions given to the King. 

And by the Sz. 2 H. . 4. All Orders, which put a Bull in Execution for diſ- 
charging Lands from Tithes in the Hands of their Tenants or Farmers, incur i 


; 4 ; 
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And e all Landy which belonged to an Abbey. Gr. of the Ordet of 
Cifter cianr, or Præmonſtratenſes, (for Hoſpitallers were afterwards diſſolved by 'the 
St 12 F. 8. 14. and e Tee, before b by the Sr. 17 Ed. 2 ) at the Time of the 
Piſſolution, by Force of the St. 31 H. 8. 13. ſhall be exempted from 9 
the Hands of the King, or his Patentees. Hob. 297. Ow: 40. | 

Wood or Meadow as well as Arable. Dy. 257, b. in Marg. 

[Right of N 7 * be diſcharged as well as Lands. Lambert v. —_ 
M. 1723. Bunb. 1; 

30 they ſhall be exempted in the Hands of the King 8 Tehant, in res 
his Dignity.” Ow. 46. 2 Leo. 71. for the King does 2 occupy himſel * 
therefore his Farmer or Tenant ſhall be exempted, if he be Tenant for Years, or 
at Will, and the Freehold is in the King. Mo; gf 5. Hard. 382. 


And in the Hands of Tenant in Tail as welt as in Fee. R. Hard. 174. 
Tho there was a ſubſequent Contract or Covenant by the Abbot, &c. after the 


Couneil of Lateran to 1 R. Hard. 101. 
So the Reverſion ſhall Lohan ted, if they were in the Hands of a Leſſee for 
Life, or Donee in Tail at the Tine of the Diſſolution. R. Hard. 190. 4 Leo. 47. 


Or, in the Hands of a Leſſee for Years who paid Tithes at the Diſſolution. 
R. Pr. 277. 6. R. Pal. 119. R. 2 Cro. 559. 2 Kol. 142. | 

But Lands purchaſed by thoſe Orders after the Year 1215 were not exempted, 
for the Exemption extended only to Lands then” in their 1 Cod. Ju. 
Eccl. 701. 2 Inft. 652. 

So Lands, which belonged to thoſe Orders, hall not be ws in the 
Hands of any who has them only for Years, or for Life. R. Hard. 174. 
So Lands, which eſcheated to an Abbot, and continued in his Hands at the 
Time of the Diſſolution, ſhall not be exempted. Semb. Hard. 1 


90. 
Nor, Land, granted in Tail by an Abbot, Fc. and in the Hands of the Donee 
at the Time of the Diſſolution. R. Heb. 2438. 


Nor the Lands of a Copyholder, held of a Manor, which: was' in the Hands of 
an Abbot at the Time of the Diſſolution. Mo. 219; 633, 4 

Nor Lands, exempted in the Hands of an Abbot by denten of his Poſſeſſion, 
but not diſcharged at the Time of the Diſſolution. Gods. 1. 
; *- Lands, in which a Man claims Liber aden Falcandi, as, « Common, R. 
2 Bul. 249. 
mn an Abbot, Ge. might waive this Privilege, by Compoſition &c. Semb. 

ard. 383. 

80 5 an Abbey, Oc. was diſcharged by Praſeription at the Time of the 
Diſſolution, the King, or his Patentee ſhall be now item by F orce of the 
St. 31 H. 8. 13. Cv. El. 200. | 

And it is ſufficient to prove the Preſcription," if he gives Evidence that the 
Abbot, Cc. did not pay. R. Cro. El 206. © 
[But Hearſay and Belief is not ſufficient Rvidencs of Non-payment to ſhew that 
the Lands were exempt. Clark v. Daſbwood, in Sc. T. 1720. Bunb. 66.] 

[If a general Exemption is infiſted on, but not proved, a partial Exemption for 
one Species cannot be admitted in Proof. Le 17 v. Maudſiey, H. 17 30. Bunb 296.] 

An Abbot, or other Spiritual Perſon, might preſcribe in non Decimando ; tho a 
Layman cannot. R. Cro. El. 20b. Vide Ante, (E. 2.) | 

But an Abbey, Cc. could not be diſcharged by Preſcription, where it was 
founded within Time of Memory, vi. after the Beginning of the Reign of 
King R. 1. Hob. 300. 

So, if an Abbey was diſſolved by the Death of the Abbot and all the Monks, 
the right to Tithes revived. R. Gods. 211. 

[Cuſtomary Tenants in the North have not the Freehold ; it is in the Lord, 
ſo they may preſcribe in the Name of the Lord, Stephenſon v. Hill, H. 2 G. 3. 
3 B. M. 1273. 


(E. 8.) By a Real Compoſition-of an Eccleſiaſtical Perſon. 


1 So an Abbot, &c. might be diſcharged by a Real Compornen, © as well as a 
Lay-Perſon. Vide Poſt, (E. 21. ) 
Vor. III. ok Z : A Real 
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K B . ieee 4 Sven. to 2 Parſon; with Aſſent 
e{/;the aua and Drdimesy,; in his Tithes.;v by which the 
Te ee Fri ang Med in Lies of them 0 
nA h Dafabarge went along: with, the Land, i Ms e Hands 3 it came. 
Jon. 369.  Cro. Cate 4 ,ꝭ; HS cagyr 4 eh, . 
. 805 4h a Com poſitiou 3 the Convents two Abbeys, we re ts b 
hathhws,..a Sure 6 Noney.mightbe.paid-40 one Abbey for Tithe a. the . 
of the other Abbey. Sav. 5. 

«Aidd:it both Abbeys come; to;the King, hie Patentce Gall have the Compoli- 
tion aghin.the, Patentee pf the Lands: rf * ee ee the. Tithes 
ought to be paid in pci. R. Sou. 5. 

So, if an Abbot; Cc, had a Manor and 1 of Tithes, vis. Tithes of 
the ſame. Manar Sine &.Seme!, and before Time whereof, . Gs. _ — H. 1. 
granted the Mavet and Tithes to . and his Heirs, rendering 1 RA 
who Time whereof, &c. paying g, to the Abbot, and, after ion, 
5 have ben cmpres N abies Diſcharge. K. 2 Mod. 321. 

e 
S0 a prior Compolition may be lean by: a ſubſequent. Semb. Hard. 383. 

But an Abbot, & c. not paying Tithes at the Time of the Diſfolution; it hall 
not be intended that he was e by a Real Compoſition, if it be not ſhewn: 
but by his perſonal eres, which was the uſual Courſe. *. Per. 3 J. Gro. cont 
Cro. Car. 423. 1 Rel. a 54. 4 40. 2 370. | | 

ad ai Dogs od. to: ts f 1 155 e 

N cn (E. 9.) By Uoiry, e 10 

213 2 2D sid bif | | 
3 an Abb be wicht be exempted en 3 Tithes 515 a perpetual 

Unit af. Poſſe vid. when an Abbot, Sc. Time whereof, Sc. was Pd of 
Land and alſo of the Rectory of the fame Fan, where Mans lies. 1 2 Co. 
A. b. Per Nye e J. cent. Ma. 46. Lhd 44 

Perpetual Unity was not a Diſcharge <. 75 py by the Unity the. Tithe being 
collateral ta the Land, are not extinct; and therefore then f poyable, w 
Unity ceaſes. R. Jon. 1 Hab. 297. Pol. 5 K Mo. 520, Cra.-bos... _ 
But af Land vas diſcharged in reſpe& of Idity, at To "Time of the Difſolu- 
1 it ſhall now be diſcharged by Force of the SF. 31 H. 8. R. 2 Co. 47 - Dub. 

Jause. N Mp. 420, 633. Ov. El. 45. pars i eld N 8 
e al the Time of the Diffolution the — 2 n Lene! in Leap if 
the Le ſſes did apt pay. Tithes,. + Semb. Pel. z. | 
-:1:S6, the! the Leſiee did pay Tithes. Vide. Jan. 412. Vide —* wrt 

vet Unity is not a Diſcharge of Tithes ; ; but an Exemption _w ly fro: ng Pay- 
rm af Tithes, and ought de be pleaded: accordingly, Hab. 296, am 

So Unity does not exempt from Payment of Tithes, if the Unity did 3 
enge by a good Title, and was petpetual. Semb. 2 Cu. gf b. Hab. 299. 

Or, if it commeneed. within Time of Memory: As, If an Abbey, 72 was 

-f0undzg;: or-:cadowed with the * and Roctery after gig ist Year, of R. I. 
Nai. äs. 1 Re[E54 „„ 
Or, if the Abbat, Ge. — not ſeiled of the Land and alſo of the ReQtory i in 

Fee. Semb. 2 Co. 47. 5. | | F 
If ihe: was ſrided, of a Manor and neden. it 5 not exempt the Copyhbaldets 
Loft the ſame Mang. Me. 21 0.. 

Or, if an Abbot, Cc. or his Tenant or — Biemer had at any Time paid Tithes, 
cho, hut Part Uf his Tithes, and not the Whole. Hab. 298. Pol. g. R. 1 
Co. 48. a. 

.-100Qr; if there :was. not an Unity of Poſlefion at the Time of the Diſſolution, 
but the Land was in Leaſe, and Fw Leſſee paid Tithes : tho there was an Unity 
of the Freehold and Inheritance of the Land and Rectory. K. per 34-4 Mo. 534 

Acc. Pal, 119. Vide ſupra. 

Or, if an Abbot was ſciſed of the Land and Rectory in Fee, but not at the 


_ Time of the iſſolution. Cre. El. 1 Wy 5 
3 wo 


how 
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By Com Lew a Spiritual Perſon Pugh to he ſpetialiy, how di charged, 


viz. by Bull, Compoſition, Sc. except where he was diſcharged! by Preſcrip= 
tion: R. Hob. 297. 2 Co. 48. Noy. 97. 


So, amen the sc. 3¹ MH. G. 13. "The Ling or his Pateritce, who pleads u Diſ- 
_ with The ſame: r ee: himſelf, K. 


3} dStu3zy. nd eld tumors 


— mnt on. 3 Hob. 2 * 5 
Or ſhew, how altcharged, vix. * Bull Compotrcs ar HI 2 Co. 9 b. 
Hob.. 290. N i Leu. 18. 

And if he Ern ought to e, dn hui be 4 ages 
from Paymentof 6 & Gp Sd} ben 

And nothing can be eraverſed but the rg not the Ratione cujus, Ge. 
2 n 5. 834 821 29 i 5 bone. 7 0 10 
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ky 50 e 6. 104) By a Modus de. 


ed 


that a Modus has been paid Time whereof, &c. in Lieu of the ona Tithes.. 


And ſuch Modus may commence uppn à Real Compoſition. 69. 

A Layman as well as 4 Spiritual Perſon may preſcribe in 1 decimandi, 
„ 
Al the Mhgus continues tho' the Land ame two the Rector, if they be after- 
wards ſevered.  Mo..53i, 23 

And by Sf. 2& 3 Ed 6. 1 Na Perſon hall i» compelled to pay Tithes for 
any Lands, &c. which by reſeription, Sc. are not chargeable with the Pay- 
ment of any ſuch Tithes, or that be diſcharged by any Real Compoſition. 

And therefore, a Pariſhionet' may alledge a Cuſtom or | Preſcription to 
Money or other Recompence 4o the Patſon; and, in Conſideration of it, to — 
diſcharged from Payment of Tithes in Specir. 

As he, who being Lord of the Manor of B. wat pak ſuch a Penfion Time 


whereof; Ce. to the Parſon, and ratione ind has been N from Tithes 
- within his Manor. N. Mo. 


his Tenants in the ſame Manor, ought to be exempt from Tithes for their Under- 
wood there. 1400 


That the Parſon 13 a Wood in the ſame Pariſh readering 4d. to the 


Lord, and therefore the Pariſhioners ſhall not pay Tithes of Wood there. 


[One Penny at Eaſfer, for Tithe-hay on 4 Farm of 68 Acres, allowed; 1/7. 6:5. 


84. for Hay, ſmall Tithes, and Eefer Offerings, on a Farm of ws Acres, al- 
lowed. Finch v. Moifters, P. 1724. Bunb. 161 0 


Nine Cart- loads of I wiod for all Tithes.] 
IA Hogſhead of Cyder. 
[Two Pence per Acre, without ſorting forth when nor by whom eſtabliſhed, 
after a Verdict. Sed Q. oolferſton v. Manwaring, H. 1729. Bunb, 279.] 
[A Halfpenny per Calf, in lieu of Calves. ] 
[A Smoak- penny, in lieu of Fire- wood burnt in bis Houſe. ] 
A Halfpenny for Wool of each Sheep dying between Candlemas and Sbear- day.] 
by. wo per Month for Woal of every 100 Sheep brought in after the 
24 ot February. | 
(If ten. babe, one to Rector on G.. Mark; if nine, one to Rector paying a 
alfpenny ; if eight, one paying a Penny; if ſeven, one, paying a Penny 
Halfpenny ; for leſs Number, no Lamb, but a Halfpenny to Rector for each 


Lamb under ſeven ; and . where ten Lambs, err W takes two, and then 
Rector chuſes bis one.) 


[The fame as to Pigs. 


Three Eggs for every Cock, Hen, Drake or Duck, in lieu of Tithe-epgs, 
Chickens and Ducks. 2 v. Edmonds, M. * Buns. 397.] = 


[ Modus 


py - Mane roxy pete to be diſchatged From Payment of Tithes, becauſe 


485. 
That the Lord has allotted is + Wood to the Nen for which "ay and 


(E. 10.) 
hat Modus 
is good. 
Another Re- 
compence in 
Diſcharge. 
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{Modes may bat . Law if the Parſon has — 
Proof. eue ew. oi ene een 15 e 5 g 
e e ese ot . 5 
42 11.) 80 iꝗt ſhall be a good Aral, Thar 2h6)Palikioner: his Ane näre nthan tie need 
Thing „ do for the Improvement or Melioration-of the Tithes for the Benefir of the 
the Benefirof Parſon, and in Conſideration thereof has been excuſed from Tithes for another 
the Parion. Thing :. As, that he bound the Corn in Sheaves,-and ufterwards put it in Stick 
for the Parſon, and therefore has been di of Tiches II many Sheaves 
as ate not put. in Stack. Lar. 226. 8. EERD19 wot WR TO 
So, That every Pariſhioner has uſed at his proper Coſts: to: -niake the Graſs' of 
_ the firſt Moth into Hay; and then to deliver the. Tithe to the Parſon; and 
therefore has been * from N T ithes of the Aftermowrh. \ (RES rs. 42. 
r: Kol, 648. . 46. TOY! 4 449, shi 2d 12 tnt 179 
Or, has cut the fr Mowth, —— tedded and diſperſed it, and Lu ae 
into Wind- rows, and put it in ſmall Cocks; for this is more Labour and 
Charge than the Law requires. R. 2. . 42. Me. 758. 1 Rel. 648. J. 5. 
So, That the Pariſhioner has delivered Straw to the Parſon for his Seat in 
„the Church, and Fe E of Tithes for dis Hey. "Semb. 
0s E&@pL $i 52: 2 ve wenn big 
That he pays 57. 25 05 Clerk, by which the Parſon is could frown finding 2 
ge =; e he ought to be exempted" from Tithes. Semô. Cro. El. 7t. 
e Po E. 16.0 
So, An be Pariſhioner cuts Tares, &c. for: the Beaſts of: the Plough, or 
Cows, and therefore does not pay Tithes of them. 'R-C#o. El. 139. | 
That he pays a yy for 2. W on _ __ rs ar  Shearing « and 
Michaelma*. Me. 911. | wo 
LON {1440 Is" * 1 f DG (17 Ut 
(E. 12.) So a Modus paid to the Parſon fo Hay, in leu of all Tito bes the ler 
2 debe Land. thalll bea good Diſcharge for Tithes of the ſame Land demanded by\ th 
Gabe. Vicar, K. Tel. 86. Vide Poſt, (E. 150 * 
om: © nns 5. : ot 
(E. 13) 80, if thete be an -Alterition of the Thing for which' the Malus is + pal, the 
Jho there Modus continues, if the Thing for which be. not/deſtioyed : As, if a Current 
teration in upon which a Mill is erected, be diverted by the Act of God, and the Owner re- 
ow Thingfor moves his Mill to it, the: Modus for the Mill remains; 1 Ro/. 652. J. 10. | 
_ 20 paid, If a Modus be for Tithe of Hay in ſuch a Cloſe, and it is ploughed for ſeven 
Vide Pet, Years, and afterwards returns to Hay; the Modus continues. 2 Sho. 462. 
(E. 20 lf a Modus be of ſo much à Year for Tithes of ſo many Acres of Land i by ſuch 
a Park; the Aogus continues, tho''the'Park be diſparked. Cro. El. (467. 
So, if a Modus be to ren nee general * for 8 of in ſack 
a Park. Semb. Ow. 34. 
Or, 25s. for Tithes of Land i 10 Py ebe d r n Deen . R. Gad. 
238. Per Bebary wn Nichols ; Winch and ES. -_ _ 39. bow 863. I Rol. 


bs. J. pL 1 $4 32G 1 2360 L&% % 114375 
£ - 1 7 
a © 3 4 


(E. 14) But a Modus decimand; | is not < nk whe the Thing for Which * Meddus is 
When a Mo- WY to be paid, is not antient: As, 4 Modus cannot be Area for Tithes of 
nent. 61. 1 Sd. 443 98 do leo d A 
| Tit be not bene can be no Modus. for © Torkies;- becauſe lately brought. to England: 
ie, where- Brinklow v. Edmonds, M. 17 31. Bunb, 3c7. 

So, if -a'Modus be fol that it is not poſſible tot be the Valuation for ſuch 

FTithes Time 3 Sc. As, if be alledges a Modus to pay 26. 64. for ever) 
-T ithe-Lamb. H. g — *L ayfield Rettor of Chidding fold. iu Surry v. Entitnap. 

To pay 5s. an Acre TH, of Wheut; 4. for Summer Corn; 45; for 

z 25. 6d. an Acre for Paſture. H. 3 Geo. Beg. N Brom 

K, 2 in Middieſex v. Watkins and Others. | 821% Q? © 
iy 64. for every Calf, (which in that Country never * 57. Value 
"ther three 3 M. 5 Gee. Jones Rector of 3 in ——_ 
Cawt 


* 
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Catothern. and Others. © 7. 7 Geo. Nanbin v. the Maſter and Bretbren of Se. Croſs 


near Wincbeſter. 


5 IA Modus of * for a Farm of 304. tee rank, Kewnedy v. Goodwin, P. 
1. Bunb, 301. J | | | | | r 
ere Modus may begin after Endowment temp. H. 3. Semb. God. 180. 
8 So, if a Man alledges a Cuſtom or Preſcription to be diſcharged of the Tithes , (. 15.) 
8 of ſuch a Particular, in reſpect that he has done what is hot mare than the Law jj, — ny 
requires, or no Benefit to the Parſon, it will not be a good Modus : As, if he nefit to the 
f fays, that he pays Tithes of his Meadow and 29. for every Cow, and therefore — 8 
d ought to be excuſed from Tithes for Hay out of the Fens in the ſame Parith, the Law re- 
2. which he uſes for Fodder for his Cows. R. 2 Cro. 47. Mo. 683. | quires, 
That he is bound by Tenure of ſuch Land to maintain Navem Eccleſæ; and 
it therefore ought to be excuſed : for it is no Benefit to the Parſon. Vide 1 Rol. 
r | | 
a bat dee to pay ſo much to the Rector, is no Excuſe for Tithes due td 
in the Vicar. Cro. El. 71. Mo. go7. R. 3 Bul. 220. Vide Ante, (E. 12.) | 
b. Or, 55. per Annum to the Pariſh-Clerk, is not a good Modus for Tithes to the 
nit Rector. Cro. El. 71. 276, 7. 1 Leo. 94. Vide Ante, (E. 11.) 11 
1 So it is not a good Modus, That all the Tenants of a Manor ought to pay ſuch 
1, a Rent to the Lord, and therefore ought to be diſcharged of Tithes of all their 
Lands in any Place. Ks. 
or That he. ought to find Straw pro Nave Eccleie ; and therefore ought to be 


diſcharged of Tithes for his Hay: for the Parſon need not find Straw. R. Cro. 
EL. 270. | 8 8 5 

That he ought to make the Grafs upon the firſt Mowth into ſmall Cocks; 
and therefore ſhall be diſcharged of Tithes of the After-mowth : for it is no 
more than by Law he ought to do. R. Mo. 758. | | | 

That the Tenants of a Manor are diſcharged, &c, becauſe they pay ſo much 
Quit-Rent to their Lord. R. 1 Sid. 258. | | 

Or, maintain a Chaplain in the Church of D. without ſhewing, that it is in 
the Pariſh where the Manor lies. Semb. 1 Rol. 2. | | 

That he pays one Penny for every Milch-Cow, and a Halfpenny for every 
other Cow, for Tithes of all Cows, Oxen, Steers, Calves. R. Cro. El. 446: 
Vide Poft, (E. 16.) | | | Ee 

Or one Penny for every Mare, for Tithes of all Horſes, Mares, Colts. Cro. 
El. 446. 5 — My 

That for Payment of full Tithes for Sheep which he has upon his Land at 
„ he ſhall be exempt for the whole Year from Tithes for Sheep. R. 
1 Mad. 229. 4 | 

That he pays every gth Night and 1oth Morning all his Milk, from the 1oth 
of May till a Lamb bleats in the Pariſh, in lieu of all Tithes of Milk in the 
Pariſh. R. Carth. 46. | — 

[To pay every tenth Evening and Morning's Milk in Kind, from Hoc- Monday 
KY (t. e. Monday Fortnight after Eaſter) to 2d November, not good Modus for Milk. 
Jets Brinklow v. Edmonds, M. 1731. Bunb. 307.) | bed 

[By Act for incloſing Common, the Lands divided ſhall be holden by each 
Perſon to whom they are allotted, ſubject to the ſame Charges as their own for- 
mer Lands were; go Acres are allotted to the Owner off S. which was exempt 
from Tithe of Corn, Grain and Hay, (but not of Common ; the Impropriator 
1s not Party to the Act, and all Rights, cc. ſaved; the go Acres are not exempt 
from Tithe. Moncafter v. Watſon, P. 3 G. 3. 3 B. M. 1375.] 


So it is not a good Modus, if a Man preſcribes to pay one Speoies of Tithes in (E. 16.) 


Recompence of another Species: As, if he alledge a Preſcription to pay the ny 4 
tenth Cock of Hay, for all the Tithes of his Hay. R. Cro. El 7d. * of Titbes in 
a Satisfaction 

— another Species. The Modss in Cre. Zl. 786. is; the Fenth Sheaf of Corn, the Tenth Cock of Hay, tbe Tenth 
leece of Wool, the Seventh Calf, and the Parſon to pay 1d. and the Eighth Calf, if he had Eight, and the Parſonto pay 


14 & fie wſque 10. and if he had under Seven to pay only 1 4. for every one, and ſo after that Rate for Lambs and Colts, 
and that It was 


dei as in Satisfaction for the Tithes of all dry Cattle and for all other Tithes of Corn, Hay, and Cattle. X. 
ne only Tithes in Kind, they cannot be in Satisfaction for the Tithes of other Things than themſelves, 
Ver. III. Aa Or, 
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Tithes of all Cows, Steers, &c. Mo. 909, 911. 1 Rol. 651. J. 


a Modus. Wilſon v. Wilkinſon, M. 0. 2. Sir. 783.1 


(E. 17.) 
If it be = a 
certain Re- 
compence, 


| Herbage : for if he has but a Foot, he ſhall pay I Vent. 
0 


| E. 1717. in Sc. Bunb. 20. Harriſon v. Sharp, T. 10G. Bunb. 174.] 


(EK. 18.) 
If there does 
not appear a 
Remedy for 
the Modus. 


every Day that N ploughs for Barley. 
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Or, © Moiety of the. Tithes in ſuch a Cloſe, bor all Tithes of 10 there. 
Semb. cont. Godb. 120. | 
Or, the tenth Sheaf of Corn, for all Tithes of his Corn. ; Cre. 2 786. Ms 

278. Sav. 100. 

Or, the yth Calf, the Parſon paying three Halfpence ; the $th, fa” yin Aa 
Penny; and a Halfpenny for every one under 7. in N for Tk. 
of his Cattle. R. Cro. El. 786, 139. | 

Or a Load of Hay, for all Hay upon his Land. Semb. 1 Rel. 172. 

A Penny for every Milch-Cow, and a Falipenny for N 2 oe Cow; for 


Or, for all Cattle or Agiſtments. R. Mo. 454. Cro. E!. pI gs Sac 2 

Yet if a Payment be of a Species in Recompence of that \ road and another 
Thing for which no Tithes are payable, it ſeems. good: As, to pay the tenth 
Shock of Corn, for Tithes of all Corn, Graſs, . or Headlands, and Rakings. 


2 Leo. 70. | 
{A Cuſtom to pay Tithe of Wool by the Pound, and not by the F leces, is not 


so, it is not a good Modus if the Payment be uncertain : As, that he ſhall pay 
a Penny an Acre, or thereabouts, for every Acre of his Arable Land. 
That he ſhall pay 47. for every Day that he ploughs for Wheat, and 25. for 


That he ſhall, pay ſo much for every Calf ſold, for. Tithes of all barren Cattle: 
for. perhaps he may not have, or may not ſell any. Cre. El. 139. 

That the Inhabitants of ſuch Mefſuages ſhall pay each 49. to the Vicar, for 
Recompence, of his Tithes there: for een no Body may inhabit in thoſe 
Houſes. R. Cro. El. 139. 

That the Owner of a Manor, or any Part of it, pays 2 for Tithes of his 

That he pays a Modus on or about April: for he ought tO aſcertain the Time 
of Payment. Med. Ca. in L. & Eg. 375. 

[A Modus to pay 1s. per Pound for Paſture according to the Value of the Land, 

or 1s. per Pound according to the Value of the Rent, is void. Smith v. Roecliß, 


[Diſtributive Modus is not good. Turton v. Clayton, in Sc. T. 1721. Bunb. 80. ] 

Nor if the Time of Payment be upcertain. Goddard v. Keeble, (che leading 
caſe) P. 1722. Bun. 105. Pemberton v. Sparrow, T. I722. Saint Eloy v. Prior, 
H. 1723. Ibid, Placket v. Finney, T. 1725. Bunb. 198.] | 

[Several Cuſtomary Payments, though they ſometimes varied, were eſtabliſhed 
againſt the Tithes of Houſes in London. Bennet v. Tr reppas, P. 1722. 
Bunb. 106.] 

- [That the Pariſhioners carry a Cart-load of Turf to the Parſonage, not good; 
Cart-load uncertain, and no Right of Turbary * Tully v. Kilner, H. 
1722. Bunb. 126. 

[A Modus of 77 for Tithe-hay ariſing on his farm, is void; as it may intro- 
duce a Fraud, if he turn all his Arable. Land into Meadow, and it is uncertain 
of what a Farm conſiſts. Burwell v. Coates, P. 1723. Bunb. 129.] 

[To pay 38. «d. for a Score of Sheep ſhorn out of the Pariſh at Eaſter, or 
otherwi FA 5 — the Sheep ſhall be Jold, void for uncertainty. | Philip v. Symes, T. 
10 C. Bunb. 171.] 

IIf the Day of Payment of a Modes i is omitted in a Bill it is fatal, but in an 
Anſwer it may be ſupplied by Evidence. G1bb v. Goodman, T. 1733. Bunk. 328.] 

[Six Shillings and eight Pence for every tenth Calf, without ſaying, ſo in Pro- 
portion if leſs than Ten, is bad. 7bid.] 


"Yo: if no Remedy appears for the Modus : As, if he alledges, that all Occu- 
piers of Lands within ſuch a Vill, pay 25s. for all Tithes within the Vill: for no 
Remedy appears if any will not contribute : otherwiſe, if he lays, Qurlibet Occu- 
K ſhall pay for bir. Tithes. 2 Keb. 280. Fe 


- 
© % 
* * 


go a Modus apparently unreaſonable ſhall be void; As, to pay a Halfpenny for (E. 19 
Tithes of all Willows, c. cut by him in the ſame Pariſh ; without ſaying, for — 8 
Willows cut upon his own Land. R. Godb. 60. 8 TR 
To pay the tenth Lamb of all Lambs in the Pariſh, Hob. 329, 
To pay Tithe of Milk at the Place where his Cows are milked. R. Cartb. 461. 
[To ſet out Tithes, (as of Wool) a&/que viſu & tau of the Parſon. @bri/tian 


v. Mrenn, M 1732. Bunb. 321.] 
So . Medus may be loſt by frequent Payment of Tithes in Specie. | | (E. 20.) 
By Neglect to pay the Conſideration payable as the Modus. = "gy 


So a Modus ſhall be deſtroyed, by the Deſtruction of the Thing for which the groyed. 
Modus was paid: As, if a Modus be of ſo much for two Fulling-Mills, and /idePre/erip- 
they are converted to a Corn-Mill. 1 Brownl. 32. * * iy) | 

Or a Modus be for a Pair of Stones in ſuch, a Mill, and another Pair be added. 

1 Brownl. 32. R. 4 Mod. 45. | 12 I I "IR 

If a Modus be fora Mill on ſuch a Stream, and the Owner diverts the Current, 
and afterwards erects a new Mill upon a new Stream. 1 Rel. 652. J. 17. 

If a Modus be for Hay in 40 Acres, and the Owner converts them to Tillage ; 
it ſhall be ſuſpended during the Tillage. Gods. 194. Vide 1 Rol. 651. I. 35. 

Or, to Hops. Vide 1 Rol. 651. J. 35. 

s If a Modus be to pay a Buck or Doe for Tithes of ſuch a Park, which is after- 
wards diſparked. Cro. El. (467.) Vide Ante, (E. 13.) 
Or, a Buck or Doe out of ſuch a Park for Tithes of Land there. 
Or, a Shoulder of every Buck or Doe in the Park. Vide Cro. El. (467.) 
F Or, 10s. fer Ann. for Tithes of Deer and Herbage in the Park. | 
a But a Modus ſhall not be deſtroyed by Payment of Tithes in Specte for 20 Years, 
2 Inſt. 6 | | | 

175 Parthioners, without Conſent of Parſon, divide-and incloſe a Common 
which was covered by a Modus, the Modus is deſtroyed ; but if with the Conſent 
of Parſon, and an Act of Parliament paſſed, that all ſhall enjoy their Rights of 
Severalty as they did their Rights of Common before, it is not deſtroyed. Stocł- 

well v. Terry, T. 1748. 1 Vezey 115.11 


(E. 21.) By a Real Compoſition of a Lay Perſon. 


So a Man may be diſcharged from Payment of Tithes by a Real Compoſition : Vid, Aus, 
As, if he or his Anceſtor has made an Agreement with the Parſon, by Aſſent of (E. 8.) 
the Patron and Ordinary, to be free from Tithes in Specie againſt him and his Sac- 
eros ”— ſuch a Sum to be paid annually, to him and his Succeſſors. Cod. 
Ju. Eccl. 705. | | 

Or, in des of ſuch Land given to the Parſon and his Succeſſors. | 
5 * of ſuch Diſcharge, evety one who has the Land ſhall take Benefit. 

on. 368, 9. ; 

So every Owner of Land may make Compoſition with the Parſon for Tithes, 
during the mutual Lives and Occupancy of themſelves. Yide Poſt, (L. 2.) 

And ſuch.Compoſition for a Year, by Parol, will be good, 2 Cre. 137. 

So it may be for ſeveral Years, when made by way of Retainer for his own 
Tithes. Semb. cont. Cro. El. 249. 2 Cro. 137, But Tel. in the ſame Caſe Semb. 
acc, Tel. 94. 5 | XC; 

And if there be a Compoſition by an Owner, for him and his Aſſigns; the 
Aſſignee ſhall have the Advantage. 2 Cro. 668, 9. | ' 

But a Real Compoſition ſhall not be good if it be not by Fine, or Deed. Vide 
Cro. El. 188, 249. 

If it be not for them and their Heirs and Succeſſors. 

So ſince the Sr. 1 El, & 13 El. 10. there cannot be a Real Compoſition. Cod. 
Ju. Eccl. 88. hit 
[Decrees have been made in Chancery (ſince the Reſtraining Statutes) to confirm 
Compoſitions relating 'to the Rights of the Church made by Parſon, Patron and 
Ordinary, but always where they were- preſumed to be for the Benefit of the 
Church. Douglas v. Vane, H. 19 G. 2. Will. 128.] : 
9 
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with a Par ſun during his Life, is nat good againſt himſelf, if 
i ü re E. 2 Gro. 137. Hob. 176. Tel. 94. 2 Rot. 63. 1. K. 
ng El. 188, 249. h 
Nor A Conipotitien for ſeveral Years; if it be not Nara way of Dotainier, | 
[Compoſition of the Oceupier with the Agent of tor of Tithes, binds 
the Principal. Chave v. Calmel, P. 6G. 3. 3 B. M. 227 "a | 
LANE it is good by Parol if the Corn is 12 1 


65 The ſeveral Kinds of Tythes. 


(F. 1.) Predial. 


Iunges are Predial, Perſonal. or Mixt. 
1 Predial are Tithes which ariſe from the Land, ſpontaneouſly, or 47 Ma. 
nurance: As, Tithes of Corn, Hay, Wood, Herbs, &c. 72 Rol. 63 15. 10. 
So Wine, Flax, and Hemp are Pregial. 2 Ii. 649. 1 Rel. 63 5. 
80, Hops. 1 Rel. 635. J. 21. 
Bo, all. ruits as, „ Apples, Pears, Maſt, Ge. 1 Rol. 63s. J. 22. uns. 649. 


(F. 2.) Mixt. 


Mixt are Tithes which ariſe from Cattle and Beaſts receiving their N WY 
ment upon the Land: As, Calves, Lambs, Ride, Pigs, Chickens, &c. 1 Rel. 
635. J. 15, | 

So, Wool, Milk, Cheeſe, Ge. 1 Rel. 63 5. . 30. 2 Inft. 649. 

So, Eggs. Cod. Ju. Eccl. In 


(F. 3. Perſonal. 


8 Per onal are the Tithes or Decima Pars of the clear Gain which is raiſed x 

8 2 opera perſonali of a Man, his Charges and Expences according to his Condition 
and Degree being deducted. 1 Rol. 656. /. 25. 2 Inft. 621. Cod. Ju. Eccl. 
699. 2 Inft. 649. 

By the St. 2 & 3 Ed. 6. 13. hn Perſon exercifing Merchandizes, bargain- 
ing and ſelling, Clothing, andicraft, or other Art or F cally, | being ſuch Per- 
ſon, and in ſuch Places as have accuſtomably for 40 Years paſt paid Perſonal 

Tithes (except Day-Labourers) ſhall pay them Yearly at or before Eafter, vis, 
85 Tenth of his clear Gains, his Charges and Expences according to his Eſtate 
or Degree deduted. 

By which it appears that Perſonal Tithes are of the Nature of Oblations ; ; 
which, in ſome Places are due by Cuſtom. Vide Ante, (B. 1.). 
" Tithes for a Fulling, Paper, ou Mill, are Perſonal Tithes. 2 If. 621, 
1 Rol. 656. J. 34. Vide Poft, (H. 
Wa 120 6 paid for taking F ith, Pilchards, Herrings,  &c. upon the Sea, 
1 Rol. 656 
By 4 St. 28 3 Ed. 6. 13, If any refuſe to pay his Perſonal Tithes, the Or- 
dinary may call him before. him, and examine him by all lawful Means (other 
than his own Oath) concerning the true Payment of them. 


(F.4-) But by the Sr. 2 G 3 * L 13. Day-Labourers are not obliged to pay Per- 
— 1 ſonal Tithes. Yide Ante 3) 
them. Nor Servants for the 1 h, for their Wages. 1 Rol. 646. J. 25. 
Nor an Inn-keeper, for Gain by the. Sale of Wine, or 2 Cod. Ju. Eccl. 699. 
2 Bul. 141. 


Nor a Perſon, for his Gain by Money put out at Intereſt, 2 Bul. 141. 
Or, for his Gain by the Sale of a Houſe, Cc. R. 1 Ral. 656; J. ult. 
Nor, for the clear Gain which a, Map makes hy the Loan, Cc. of any Thing, 
without his Labour, Per hs 1 Bl * L, 44: inne 
3 | 


80 u Man way preferide to pay a Modus for them. 2 Inf. 637. Pide Ante, 
0 Sent Tythe, 
cee eee 
0 Tithes are Aivided into Great, br Small Tithes. 
© Great Tithes ire Tithes of Wood, Corn, or Hay, © 
80 Tithes of other Herbs, which are planted or ſown in large Quantities, ſo 


that the moſt Part of the Pariſh has them, will be Great Tithes: as, Saffron, 


Woad, Hemp, Flax, Ce. R. Hut. 78. Cro. Car. 28. Per Holt acc. but 
J. cont. 3 Lev. 365. T4 Farnen, ; | 
[Peas and Beans /e? and ſowed in Rows, drilled, boed, and handweeded, in a Gar- 

den-like Manner, Where great Part of the Pariſh was in that Culture, and no 

Endowment nor Uſage, decreed to be a Great Tithe, Gumley v. Birt, T. 

10G. Bunb. 169. Contra infra.) 1 | 


2 (G. 2.) What not. 


[Potatoes, tho ſown in great Quantities in the common Fields, are à ſmall 
Tithe : for if, the Quantity will turn Small Tithes into Great, why will it not turn 
Great into Small? There is no Cale determined, that the Rule of Tithes ſhall 
depend on . the, Quantity, and not on the Nature. Per Hardwicke C. fed Q:. 
Smith v. Wyat, T. 1742. 2 Athyns 364.] - 

[Peas and Beans ſet in Rows and Ranks, and hoed and weeded with the Hand, 
in open Fields turned only with the Plough, are Small Tithes. Nicholas v. 
Elliot, in Sc. affirmed by the Lord, H. 1717. Bunb. 19. N. B. Tis faid there 
was Proof of Uſage. © = 

' [Clover-ſeed is a ſmall Tithe. Walks v. Pain, H. 1738. Bunb. 344. 

But Herbs in Gardens are Small Tithes. Pal. 222. 

So, Wool, Milk, Cheeſe, and the young of Animals, 2 Inft. 649. 
Lambs. Pal. 220, 222. 8 55 ö 
80, Wax, Honey, Cc. 2 Inf. 649. * | 

80 Woad, Saffron, &c. generally are Small Tithes. R. Cro. Car. 28. Hut. 77. 
Pal. 220, 222. 705 | 

So, Flax, Hops, Tobacco, Ge. Hut. 78. 1 Rol. 643. J. 22. R. per 3 J. 3. 
Lev. 365. Carth, 264. Skin. 356. Semb. 1 Sid. 443. 4 Mod. 184. | 

- Tho' they are ſowed in an open Field in 30 or 40 Acres ſparfim. R. Cro. 
El. 467. Mo. gog. R. per 3 J. Holt cont. 3 Lev. 365. R. Ow: 74. 

MASSES Eo, | ; 

: So a Vicar, endowed de Altaragio & minutis Decimis, may be entitled to Tithes 
of Wood, Hay, Cc. if under ſuch Endowment he has taken them Time where- 
of, Sc. R. 2 Bul. 27. g 8 


(9) Of what Things Tithes are payable, 
(H. 1.) Of Common Right. | 


ITHES are payable of Common Right of all Things which annually (H. , 
increaſe, either ſpontaneouſly, or by the Induſtry of the Pariſhioner. Cora, 
As, of all Corn, viz. Wheat, Rye, Millet, Barley, Oats, Peaſe, &c. 
Of Vetches, Tares, &c. . | 
Of Woad, Saffron, Hops, Hemp, Flax, &c. I 
. 1 the Peaſe are gathered when. green, for Sale, or Swine. Vide 1 Rol. 
47. J. 15. | N | 
The Manner of Payment ſhall be ſuch as the Uſage or Cuſtom of the Country 
allows: As, where it has been uſually paid in the Sheaf or Bundle, it ſhall be a 
good Manner of ſetting out of Tithes. 
Vor, III. N B b : "WF 


2 — — —— . 


(H. 2.) 
Hay. 


Part. 


(H. 3) 
wood 


Of what 
Wood Tithes was Silva cædua & decimabilit; but by Parl. 17 Ed. 3. 5 18 Ed. z. it was 


1 1 1 * 6 


Can. Ro. incl ley 1 Decime de rugibus, deduflis K. ini 

8, oh Diminutidne, . Wy Pea Cad. l 59 — vo. ws 

But no Tithe ought to be ey 2 * Rakings of 0-vay" where it is not dil. 
perſed by Fraud. 2 Leo. 28. 79. x Nl 645. 4. 30. R. Mo. 278; 
910. Cro. El. 755 660, 764. 2257 ry: 

Nor, for P © gathered green to. 1 1 Rod. 647: J. 14. 

Nor, for Stubble. 1 Rel. 640. J. Lut. Tel. $6, 7. 2 Inſt. 652. 

So, by Cuſtom, Tares, Vetahes, Cce cut when green, for the Beaſts of. the 
Plough, may be exempted. Ts the ee . * hw 357 R. 2 Les. 
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80 Tithes are 4 of al a 17 tor Hay! e ni: ubjcung we 2 cant, | Cai. - 
Ro. W.'130;. Vide Cod. Ju. Eccl. 6 4 9055 a Je 2 
Tho' it th See or other Graſs, 2 Madan Uſe. ., Carts. 264. 
0 Of eve rk Crop, where. two or more Cops are taken in one Year. 
Of Grals' in an Orchard, Sc. tho Tithes be paid ** che Fruit growing ther 


Vide 2 Inſt. 652. 


Of Hay uſed for Cattle of the Plough, or Dairy. 2 ces. 47. 
So, of Fodder for them, taken out ef Fens. R. 2 Cro. 47. Me. 683. 
Tho' it be for Cattle which manure his Land. Me. 683. 
So, f After-mowth, except where, there is. a Diſcharge by Preſcription, 5 


| By 640. J. 40. 


. ue. of Hay may be ſet out in Graſs-Cocks. R. I Bol. 634. J. 5. 2 Mad. 
117.* 
But where by Cuſtom or Uſage it has been paid in Hay-Cocks, it ought e 
be ſo. Semb. I Kal. 172. 

And if it be ſet 1 in Graßs- Cocks, the Parſon may come upon the Land to 
make Hay of it; and a Cuſtom. to the contrary would be void, R. 1 Rol. 420. 

But Tithes ſhall not be paid for Graſs upon Headlands left for turning of the 
Plough, if it be cut for Hay. Per 2 J. Lit. 13. Lane 16. 

Nor, for Graſs cut upon Balks in Corn-fields. 2 If. 652. 

Nor, for Stubble of Corn, or Fern, 2 Ui. 652. | 

Nor, generally, for Aftermowth of M ow ; where a Man reſcribes to be 


diſcharged, as he may, by Payment of the Tithes of the firſt Mowth. 1 Rol. 


640. J. 40. R. 2 Cro. 110. Cod. Ju. Eccl. 706. Me. 910. Cro, Car. 403- Cre. 
El. 660. ' Heb. 250. 

Nor, for Paſture, after Tithes paid of the Hay. R. 1 Ro. 640. J. 45. Cad. 
Ju. Eccl. 706. 2 Inft. 652. 

Nor, for Graſs cut in a ae, for Beaſts of the Plough, if it be not made 
into Hay. 2 Leo. 28. 1 Rol. 645. J. 5. 
Nor, for Agiſtment in After-Paſture, after Tithes paid of the Hay." * Rol. 


640. J. 52. 641. 13 
Or, upon the Graſs of F allows ; for the Fallow i is for the Increaſe of Tithes 


of Corn the next Lear. 
Nor, by Cuſtom, for Graſs of Headlands cut for Beaſts of the Plough. R. 


Cro. Car. 39377 


So, of common Right, Tithes ſhall be pai of Silva cadua, which is not 
great Wood or Timber. By Canon 16 Ed. 3. it was declared, that 4 Wood 


mall be pad. agreed, that no Tithes be paid of Wood but where they uſed to be given. By 


Parl. 21 Ed. 3. that they be paid only of Underwood. And now, by the St. 
45 Ed. 3: 3. Conf. 47 Ed. 3. if demanded of great Wood of 20 Years or above, 
a Prohibition goes. 1 Ro/. 637, 638, 639. J. 35. Pal. 38. Seld. H. of T. 
Vol. 200. | 
l And tho' 2 H. 4. and 2 HF. 5. it was deſired, that all Wood of 20 Years or 
more ſhould not be tithable, it was denied. 1 Eo / 639. J. 5, 15. 
And therefore now, Tithes ſhall be demanded, unleſs it be of great Wood ; 


for if it be of great Wogd a Fendi goes: if of Silva cedus ann 
I on- 


> F  M* n 


Conſultation 5 
agatur. 1 Rol. 640. I. 2. Reg. 44. 


As, of all Underwood under the Age of 20 Years, Tithes ought to be paid. 
; So, of Underwood cut for Fuel, tho* it be above 20 72 37 Growth. K. 1 Sid. 
zoo 1 Lev, 189. D. Pal. 1 
And tho' there be great Trees growing parſim in it. 1 yy 30 | 
Or, a ſmall Quantity of Oak, Gc. be mixed in the F aggots of the Under- 
: wood. R. 2 Leo. 79 
; Tho' uſed in his Houſe in the fame Pariſh. 1 Sid. A7 
So, of Oak, Aſh, Elm, or any other Trees cut under the Age of 20 TG 
Tithes ought to be paid. R. Cro. El. 1. Per 2 J cont. Cro. El. $5: 
[Trees above 20 Years growth, if cut and corded for Fuel, and the Bark, are 


tithable. Greenaway v. The Earl of Kent. | Buckle vi Vanacre. Alon v. . | 


Franklin v. Jones. Cowper v. Layfield. * Bund: 98. Sed. L.! 
So, of Willow, Hazel, Holly, Maple, Birch, Alder, Thorn, Ge. in a 
4 Country where they are not uſed for Timber (as generally they are not) Tithes 
ought to be paid; tho they be above the Age of 20 Years, and of whatever 
Age or Bigneſs. 1 Rol. 640: J. 25. R. 2 Cro. 199; Me. 907. Cro, . 
1 Brownl. 94. Hob. 219. 
So of Beech, Hornbeam, &c: in a Country where they are not uſed for 
Timber. 1 Ro/. 640. 1. 24. 2. 
[Whether Beech is eſteemed Timber in a certain County, ſhall be tried by 
Iſſue. Bubye v. Huxley, H. 1724. Bunb. 192.] 
Tho' growing in the Defence of the enn and the dutting them i is Waſte. 
Hob. 219. 1 Rol. 640. J. 22. 
Tho' cut for F vel or Fences, unleſs Where exempted by Cuſtom. R. Cre. 
Car. L126: 
Or = conſumed in the Houſe of a Ne by which Means the Parſon has 
uberiores Decimas. 1 Vent. 


So, of Broom, Furze; Ge Cod. J Rect. 708; 710. Cod. 44. 


380. R. 1 Rol. 637. I. 20. Cro. Car. 526 

80 Tithes are paid of Acorns, &c. of Timber: for they increaſe annually: 
11 Co. 49. 1 Rol. 640. J. 37. Cod. Ja. Eccl. 706: Cont. where they were not 
gathered and ſold, but eaten 0 the Swine. Herl. 27. {Vide Lit. 40.) Acc. 
Mo. 762. 

[A Pariſh cannot preſcribe i in non decimando for Tithe-wood, and theiefore the 


Occupiers muſt a. the ſet forth an Exemption. N v. Colley, i in Sc. P. 1720, 
Bunb. 61,] - 


. But ſince Si. 45 Ed. 3. 3. No Tithes ought to be paid of great Trees of the i 4) 


Age of 20, 30, or 40 Years: and if they are demanded of ch Trees, a Pro- 
8 hibition goes. 
As, of Oak, Aſh, Elm, oX chow. 20 Years Growth: for they are Timber 
. eat che whole Kingdom. 
| So, of Beech, Maple, &c.'or other Trees in a Country akides they are uſed for 
Timber. 1 Rol. 640. J. 30. Mo. 541. Ney 30. 2 Rol. 83z 
t Tho Oaks, Ge. 7 above 20 Years are decayed, and only fit for Fuel. Mo. 
d 541. R. Cro. El. 477. 
8 So, if Oaks, &c. are Ie within the Age of 20 Years, and Alter warde the 
7 Lops are ſuffered to grow above 20 Years, no Tithes are demandable of theſe 
I Lops : for they are Timber. 1 Rol. 640. J. 7. R. 2 Leo. 79. 
' So, if Oaks, Sc. of above 20 Years be topped or lopped uſually within 20 
L Years, no Tithes are due for the Tops and Lops. | R. 11 Co. 48, b. 1 Kol. 640. 
. 15. Semb. 2 Cro. 100. R. Cro. El. 477, 8. Mo. 908, 762. Godb. 175. 
Nor, for Trunks of Oaks, Sc. after 20 Years ; tho' become rotten. 1 Rol. 
640. J. 10. 11 Co. 49. 4. 81. 4. 
Nor, for the Germins of ſuch Timber- trees, which grow de radicibus & ftipitibus, 
after the Tree is cut down, 1 Kol. 640. J. 20. 11 Co. 48. 6: 


Nor, 


for the Tithes of Silca tædum aum de grofis Arboribut nor 


So, of a Nurſery of young Trees for tranſplanting. R. Jon. 416. R. Hard. 


t not. 
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1 lor it 5 the Tree 
11 Co. 49. 4 


1 v, inc Faggots with the + Lops ud 
OY ie nn 
or, 


were pad, if they; — — K. 1 R. 57 * 125 


2 el at di Dim d NG: SW 494497 
or, for che Wood of Fruit-trees, cut the fame Year in Which Tithe uni 
paid for the Fruit. 2 HM h dt ad hep eee 

on, for Wood uſtd fot Fences. N. N 91. 1 Ral. G44 "RP 2 10%. 652 
or, for Wood for burning of Bricks for gt the Houſe r ws 90 
ud, Ju. Beck 768; 1 N 64g. I. 10. 8 Den 
Tor qtards,., Vea . 4 Nannen 


a 


4. 

Tithes eee OY Kis 

So Tithes of a Nurſery of Plants ſhall be 25 by 1 oy pull chem up. 
R. Hard. 380. 4* nnd 91120 9 8 111 eint | 7 


mM Bk Sue e ee Tiches hall be paid: * the —— . or en 
_—_— of of Ron Cattle, which yield no Profit. to the Parſon, - Ca. Parl. 192. 'S Sal, 


bog, 8 N. Hard. 18 4. W's EI. 446: 47 5, 6. 
Canon A.. 1305. ſays, — — de Paſturis & Paſeuis tam . 5 non 
n 87, per ſaluantur numerum Animalium & Dierum. Va 


92 | Tiches ſhall be paid for th Paſture of al Cattle not profitable to the 
Parſon. Cod. Ju. Eccl. 706. 1 1 
2 if a Pariſhioner buys Cattle, hind hy depaſture for Sale. R. Gro. BY 
Wine * Rol. 647. 1, So} 4.26 08:L 10 5 N ; | 
be Beaſts of the Plough; or for Milking if tho 0 . not 
uſe them or ſuch Uſe, but Paſtures them for Sale. "Cod: Ju. Eccl. 707. . 
So, if he buys Oxen, Stegrs, or Horſes, ang . them ban. atted. 1 Rol. 
| 45 J. 17, 28. 29. | 
\ Or, rears young Cord, nad ſells them. x4 Rl 64). J. 2 ” 
Tithe for Y Baker v. Sweet, in Sc. M. 1721. Bunb. go.] 
, if he uſes _—_ for the Plough or Pail covinouſly, and only for a Colour. 
80 Beaſts, of the Plough, which are diſuſed for the Plough and fatted for Sale, 
aught to pay Tithes for tha Time after they are diſuſed. R. Ca. Parl. 193. 
So, if an Innkeeper depaſtures the Horſes of his Gueſts. R. Hard. 35.7 
Or any Perſon depaſtures for Hire. R. Cro. Bl. 476. ö 
Or Sheep are fed upon Turnips for Sale after Sharing ; tho” Tithes of the 
Wool were paid. R. Ca. Eg. 231, 4 
So, if a Man of another Pariſh holds Land i in the pariſh of B. and there 
depaſtures a. Horſes, or other Cattle for Plough and Pail, but does not uſe 
them 1 in the Pariſh of B. R. & Mod. 96. R. Hard. 184. | 
55 if he uſes Part in Part, he ſhall pay Tithes for the Reſidue. 5 Mod. g7. 
So, if a Man agiſts Cattle Part profitable and Part acprottel e; he ſhall 
pay Ton for Herbage of thoſe which are unprofitable. Cod. Ju. Eccl. 707. 
Popb. 197. 
1 P art with Cattle for the P lough, and Part vitf che Cattle of A 2 Stranger, 
2 Rol. 191. | 
If the Owner of the Soil agiſts the Cattle, he pays the Tithes, Jon. 254. 
1 Rol. 656. J. 15. 


If he lets the en the Leſſee * pay; for it ought to be paid by the 
Gerner. R. Hard. 35. | 


| [Tithes 


a M E 8. 

Tithes for Jepaſiiting abprofitable cattle ſhall be paid by the Oecupier of the 
6 not by the zelten. Underwood v. Gibbon, E. = 5˙ Feier „ 
1720. in Sc. Bunb. 3. 1145 

[If the Cattle be fed on a Semen guit muſt be aghinft their Ourner ; 
for the Owner of the Soil has no Profit by it. Bid.) 

If all the Herbage be taken by the Cattle agiſted, the Tithe ought to be paid 
by the Owner of che Cattle: for he is the'Occupier. / R. Hard. 184. 

The Sum paid for Agiſtment ſhall be according to the Uſage'of the Place. 

Sometimes the tenth Part of the yearly en oy the Land. Hard 35, 184. 

Many Times the twentieth Part. 

Or the tenth Part of the Sum received for the Agiſtment. Cod! Fur Eccl. 707. 

Unprofitable Cattle ſhall pay in Proportion to the Number of Cattle, and 
Value of the Ground, Smith v. Jobnſon, 1713. In Sc. Bunb. 1] 

But no Tithes are payable for the Agiſtment, or Herbage of Cattle, which are 
profitable. to the Parſon; As, for Sheep for Sale: for they pay Tithes of their 
Wool. 1 Rol. 647. J. 20. 

[If Sheep are depaſtured in the Pariſh three or four Months after they have 
been ſhorn, and then removed into another Pariſh, and ſhorn there; Tithe of 
Herbage ſhall not be paid for them. H. 1731. Bund, 313.] 

So, for Oxen, Steers, Horſes, &c. uſed for the Plough in the fame Pariſh: 
for the Parſon has the Profit of their Labour in his 'Tithes of the Corn, R. 
Hard. 184. 1 Rok 646. 7. 30, 45. Wim. 33. 2 Inft. 651. VideCro. Car. 237. 

[Vetches and Clover cut, and given green to Cattle: gh in Huſbandry, pay no 
Tithes. Semb. Hayes v. Dowſe. H. 1729. Bunb. 2 

Nor, for Cows, Sheep, &c. uſed for the Pail in de 4 Pariſh: for the Par- 
ſon has Tithes of their Milk, Sc. R. E 1 Rol. 646. J. 30. Vide Cro. 
Car. 2 
Nor, Tor Cattle fatted for the Victuals of the Family of the Owner in the 
ame Pariſh. 1 Rol. 647. I. 10. R. Cro. Car. 2 

Nor, for Horſes for the riding of the Parilhioner himſelf, R. 1 Bul. 171. 
Adm. Poph. 126. 

So no Tithes are due for Agiſtment of $ Fre Naturæ, *. Deer, Conies, 
&c. without ſpecial Cuſtom. Vide Poft,, (H. 14, 16.) | 

Nor, for the Skins of the Cattle. 1 Ro/. 6, 46. J. 7. 

Nor, for young Cattle reared for the Plough, or for the Pail. I Rol. 646. 
. I 40. Mo. 910. 2 Int. 65 ũ . 

no Tithes are due for Agiſtment when Tithes are paid for Hay of the fame 
Land in the ſame Year. R. Nel. 86. 


So, of Common Right, Tithes are payable of the; Young of Animals. (H. 6.) 


| ' Ab, Colts, Kids 4 2 The Young | 
A of Calves, Lambs, Pigs, > FR = 


The Manner of Payment by the Gene Law is nets conformable to 
the Canon, Semb. Cro. Car. 403. 
By a Provincial Canon Av. 1305, Pro ſex Agnis & infra, "ſex Oboli dentur ary 
Ic Decimd ; fi ſe ptem fint Agni, ſeptimus detur pro Decimd Rectori, gui tres Obolos ſolvat 
Parocbiano. Si Rector oftavum recipit, det Denarium; ſi Nonum, det Obolum, aut 
e expeet ad alium Annum, fi” maluerit; & tunc habeat ſecundum aut tertium Agnum 
ſe de Agnis ſecundi Anni. Vide Cod. Fu. Eccl. 692. But this Part which allows the 
waiting for his Tithes to another Year, is not agreeable to the Common Law, 
which requires an annual Payment of Tithes. 


Il By another Canon, incerti temporis, Agni, Vituli, P ulli, Equini, & alli ferus 
7 decimales, decimentur babitatione ad loca ubi nutriuntur & oriuntur. 
[Tithe of Lambs is not diviſible, but muſt be paid where they fall.] 
7 If Sheep are kept in A. all the Year till Chriſimas, when they are ready to 
lamb, and then carried to Defendant's own Land in B. where there is a ſmall 
. Modus for Lambs, and there kept till Lady- day for Convenience of Forage, and 


5 brought back to A. this is not ſufficient Evidence of Fraud. Boys v. Ellis, 
ge M 1723. Bunb. 139.] 


Vor. III. 8 VN. B. 


D 1 8 M E 8. 
at firſt that We Thould be directed, to toy Frau 


41017 AIRED . tots ORig AN 53 1 
And the fame Manner uſually prevails for Tithes of Chlved;nKids, 5 0 a 
rr es Lanbemino) 4 bet od . » Pigs Tail 
If the Number be leſs than the Canon mentions, thectenth Part ub theValuc 
10 v paid, unlaſs where Cuſtom otherwiſe determines f 
[The Tithe of an odd Nomber-ſhall be paid according tothe Value, And not 
carried oret to next Near. Eger an v. Still, Tui. (Buns. 198.] 
The: Time of Payment is ven the Young ib weaned, and? can hive: withou 
the Dam; unleſs where Cuſtom preſcribes a certain Time or Age. 
* The general Rule of tithing Lambs is when they are capableiof iving with 
aut the Dam. v. Nicent, T. 1720. Bunb. 133.1 
But, by Cuſtom, a Man may. be exempted for the "Young: of Cattle nurſe 
for: the: Pail. or Plough.” :R:*Cro>EL02. ' Me. 9. | 
* of Tithes for the —_ of Animals ought te: be by each Owne 
v 1 F 
| be the Sheep of feverabare depaſtured together in.one'Flock. jy 4% 41} 
Wut! ö MLT A 
* 7.) © $6 Tithes ooght to be pad of the annual Product of. Aninials; as, of Wod, 
* Mik, Cheeſe. G. 
8 it Thall be of che Wool, itho' the Sheep die — the Rot, or other Diſeaſe 
the: Owner kills or ſells his Sheep. Yrge 1 Rol. 646. 1/8; 
00 of Tiches of Wool ſhall deere the Sheep are thorn, generally, 
and at the Time of the Shearing. 
uta Luſtom to pay at Lammas is good. Mo. 91e. Gre. EI 702. | 
| But dy Cano 1305, Si oues alibi. late & alrht in Hieme nutriuntur, eil 
Detima. Vide Cod. Ju. Eccl. 692. 
orgs aac 1ot Lane: thall be paid, 8g well as dle Axis ui ſunt Fx wel fopten 
 Agom!, Sc 
"Tithe | mall be paid af che Wacl of Lambs, tho! the. Lambs tithed two \ Month 
be ore. Baker v. Sweet in Sc. M. 1731. Bunb. 9o.] 
8, If Ship be ſold a little Time before: ,ivto another verb ch 
Parſon ſhall have his Pro A the Tithes. Per Wilkams,' Lane 16.1 
So, if Wool be taken from BP killed, Faber an 6 wa it. 
S s d: 619 Sift bose i ae 0, 
80, if cut From the Necks to oooh Flies, Se. Shoes more. R. 3 But. 24% 
But no Titties Sal: be paid for Wool to the Parſon ef is: Pariſh, er the 
Sheep were not 30 Days. 
| 80 where Ti + wig. are paid of the Fon, nothing thall be paid for the Lock 
(.3 ) and Belts! Via 1 Nal. Gab. 1. * bil 
Nor, for Wool ſhorn from the Neck is Mick. to prevent the Sheep” 8 being 
caught in the Briars. 1 No. 645. J. 45, 50. 
0? Nr, for tbe Birling of Sheep, without Fraud. 1 Rod. 645. . 8e. 


H. 8. the Canin 1 05, De Lafe Decima foictur in C Lempore ſus, @ is Tut 
Milk. y Be, / noms & He, nf Feb ire Facere ad valorem Decimæ. 
Gag: Fe Tccl. 692. | 
But, nnn ſometimes it hall be paid in Spec throughout che whole 
Year, 
Sometimes Cheeſe only mall be paid i in lien of Tithes of Milk. Adm. God. 
329. R. Cro. El. 60g. Moe. go. 
80 à Cuſtom to pay the tenth Cheeſe 245 between the iſt of May and 1ſt of 
Auguſt, in lieu of all Tithe of Milk, is good. R. Cro. Ef. 60g. Mo. 909. 
Or, to deliver the tenth Quart of Milk at the Parſon's Houſe. Per Popb. 
- Oro. EF. 609. 
” If no.Cuſtom interferes, the Milk ſhall Si paid to the Parſon in Kind. Aan. 
2 Brownl. 31. | 
, And it is ſufficient to deliver i it, wikees the Tithe ariſes, without carrying it to 
the Church, or the Parſon's Houſe, Cont. Ray. 278. Carth. 462.—Cont. e 
— wats 


F314 * 


b 1 8 
Semb. 


lid in Cheeſe. 
pai} it ſhall be delivered. at 


Church Porch ;, and ſo decreed. k 
So, by a me mcerti Tem ports, 

cubant & paſcunt e 
Si 1 in ee id , 


Ju. Eccl. 
But 1155 12 Milk! is pal 
Or, for the Time that 
the Milk. Vide 1 Rol. 6 
Milk, where Cuſtom 
the tenth Part of every 
| - [Tithe 
1717. Bu 
[The Fade is, 
Cows at the uſual Place 47 


Wit: Cod, 7 «.. 


paſcunt 


M not 934 
Meal. R Ray 


fetch it away from the Milkin 
Hime and if he does not before — 


c 


But a Cuſtom to pa 


Milk, is not good. Cro. El. 60g 


M y 
19.7 ag fant lte, 


pour the Milk on the Ground. Dodſon v. Oliver, in Sc. P. 1721. 


Or a Meal of the ninth Day at Even 


M Rn 8. 


e other 4 arons, at the 


Is 


e Lotti eats 8 Caſei PA Pacer & ? Capri ub; 


r. Eccl. 693 


in 74 inter Refhoras dividat fur. Vide Cad. 


paid jn Kind, t ere ſhall be.no Tithe of the Cheeſe. 15 
en r paid © hk Cheeſe, there ſhall be none of 
Cr 0, EL. 60g. 


5 ſhall be paid at every renth Meal not 


» ought” to be paid by. 4 tenth Meal. Bate V, Spracking, H. 


ure, obliged to pay every tenth Meal ; to milk the 
milking into his own Pails. The Parſon is obliged 


place in his own Pails, at a reaſonable 
next milking Time, the Pariſhioner oy 
Bunb. 73. 


the tenth Meal for ſuch a Time, in lieu of all Tithe N 


ning, and the tenth Day i in the Morning, 


as an Ewe has a Lamb that a dou 


e 80 Tithes Cy to be 
domeſtick Fowls : As, of 
Turkeys. Mo. 

So, >, young x 
6 42. 044. J. 50. 
80. of Honey 
559. bf on. 447. Semb. ſo by Cuſtom. 


tom does not otherwiſe determine, 
Of Turkeys, and Hens, in 


4 


But Acc. * to 


1. Rol. 642. 4.7. 


aid of the You ug: or of the Eggs of all tame and 
eeſe, Ducks, Swans, T urkeys, Hens, &c. Cont. 
"Turkeys, .; per Barons, M. 5 Geo. 2. 

Peres in Dove- Cotes or Holes, which are for Sale. R. 1 Rol. 


* Wax of Bees in the Hive. 
eeſe, Ducks, Swans, the Tithes are 


L. Sal. 656. Carth. 461. 


ee 
W G. "Cad. fe Ecel. 707. 


. N. : 
aid in the Young, if Cuſ- 


the Eggs. 9: 
But no Tithes are paid of ” the Young where the Eis are rs z- nor 2 contra. 


* 8 1 


5 WL 9200 infer Rey : 


(H. 9.) 


The Voun 
of of Fowls, s 


So no Tithes are paid of Anjmals, c or F owls, which tre Fire Nature, without a 
ſpecial Cuſtom. Vide Poft, (H. 14, 16.) 
Nor, of the Young or Eggs of Pheaſants, or 
near the Houſe by the Clipping of their Wings : 
R. 1 Rol. 636. J. 10. Mo. 599. 

Nor, of Pigeons in a Das Cote. uſed for the Family, without a Cuſtom. 
R. 1 Rol. 642. 1. 43. 644. J. 45, 52. 

Nor of Bees, where a Cuſtom is alledged, that by Tithes of the Wax and 
Honey, and the Charge of Hives, and — 3 in Winter, he ought to 
be diſcharged. Cro. Car. 403 1 Rol. 651. J. 5. 


4 So, by ſome, without ſack 4 Allegation : on they are Fere Nature. 
$4. J. 5. 


other Fowls, which are kept 
for they are not reclaimed. 


I Rol 


So, of Common Right, Tithes are 8 of all Fruits and Plants which _ (H- 10.) 


renew yearly : As, of Apples, Pears, P umbs, and other Fruits in Orchards, Freie, Goods, 


OT Roots, c. 
Gardens. Vide 2 Inſt. 65 2. When they 


By the Canon Rob. V inchelley I 30 [7 Decinæ ſolvantur de Fruftibus Arborum, — IS 
Seminibus omnibus, & Herbis Hortorum, nifi Parochiani competentem Redemptionem 


" fecerint pro talibus Necimig. Vide Cod. Ju Eccl. 692. 
So, of Crabs, Maſt, 
to [Of Black Cherries, t 0˙ RE grow wild i in Hedges and waſte Places, and ſerve 
ere for fencing the Ground. Chapman v. Barlow, M. 1724. Bunb. 183. ] 
aid 


So, of all Seeds of Hemp, Flax, Herbs, &c. if Tithes were not paid of the 
Hemp, Flax, &c. itſelf. 


2 So, 


% * & ny _— \ wary 
l 4 < \ Y . » - 
g — »K& 
* * 1 . * 
-* x42 2 * 
| " $75 % 
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LEE. TE. 


o, of Acorns if, they are gathered and ſold, Hee 27. gl. Nu. Reel fas, of. 


_ 
* 


97 nerally, 706. 8011 . 4g. . nn L 
So, of alt Roots} as Turnips, 'Cartots,' 'Parſiips, Dr: Mo 4.169 it n i 

| 80, for Peaſe, Beans, Ec. for Sale, or the Feeding bf Hogs. 1 N 6401 75 15. 

So, of all Herbs. 


And Tithes of Fruits, Roots, and Herbs, ought, to be bad 0 when hey are 
gathered; or ſome Rate for them. . 

Tho' the Owner permits another to gather then, Cod. Ju. Eccl, 9 
. fof Turnips, tho' ſown after the Corn is cleared, aud fed with heep and 
_ barren Cattle, and Plaintiff has received Tithe of Lambs and Wool. before, 
 Swinfen v. Digby, H. 1731. Buns. 214. 
IBy Star. 31 G. 2. c. 12. Tithe of Madder i is ſertled at 55. per lere.) 


(H. 11) But Tithes mall not be paid of Seed, when it was s paid of the. Herbs or Plants 
r themſelves ; ;z nor e contra. 
"Nor, for Acorns which fall from the Oak; an are eden 04 eaten by Hogs. 
Het: 2 
80 ithe ſhall not be paid ras Fruit ſtolen/; for it is not due till it be gathered 
YN the Owner, or with is Conſent, | Cod. Ju. Eccl. 727: / , 


U 


(H. 123 885 for a Mill: anthat or new, ſome Tithes are due. 2 170. 621. 
Mill. - And by Are. Cleri. 9 Ed. 2. 5. Where a Prohibition for Tithes of a new Mill 
as prayed to be allowed, it was denied and decreed, that fuch Prohibition 

never ſhould be granted. 

And this Act extends to all Mills, publick or private, as a eng Paper, 

Iron-Mill, Se. as well as a Corn-Mill. 2 Inf. 621. 

By the Canon Rob. Winchelfy, Arch. Cant. A.. 1305, De Proventidky Molendorum 
Decime fideliter & integre'fotvantur," viz. Decime Granorum molitorum ad Molend:- 
narium e grr; bon gere Fructuum 'predialium, Expenſis non deductis. Lind. 
I 195. Vide 2 692, 

So, where by Pag⸗ the tenth Toll-diſh has been paid, it ſhall be good, tho 
it be a Predial Tithe, and not a Perſonal. 2 Inf. 621. 

An ancient Corn-mill-ought to pay the tenth Toll-diſh, which bal a both 
Part of the Thing itſelf, is a Predial Tithe, and due of common Ri Per 
Price B. and Mountague B. Contra, per Bury C. B. and Page B. It is a a Per- 
ſonal Tithe, and not due of common Right; and {this} not having paid, is 
_now exempt by St. 2 & 3 Ed. 6. Dodſon v. Oliver, in Sc. P, 1721. Bunb. 73 

And the tenth Toll-diſh ſeems the proper Payment of Tithes of a Corn-mill. 
Cont 2 Inft, 621. Acc. 1 Rol. 656. J. 3:. 2 Rol. 84. Per Holt, Sho. 28 1. 

m.- by Preſeription, a "Modus may be paid for an antient Mill. Sho. 281. 

Mod. 45. 
by But Tithes for a Fulling, Paper, Iron-Mill, Ge. are properly a Perſonal 
Tithe: for no Tithes in Kind are due. 2 inf. 621 1 Rol. 641. I. 15. 656. 
. 34+ 1 Fol. 405. Sem. 2 Rol. 84. 2 Gro. 523. Cont. Semb- 1 Noi. 641. 4 20. 

Vide Ante, (F. z.) | | 

So, for Oopper-mill Lit. 314. 8 = e 

So, ſor a Tin-mill, Lead- milf. Ge. 2 Rol. 84. Z 

So, for a Glaſs-houſe, Sc. Lit. 314. 

And if but a Perſonal Tithe, then where no Tithes are uſed to by mis. none 
are due. Vide St. 2 & 3 Ed. 6.13. 2 Rol. 84. 1 Rol. 405. 3 Bul. 212. 

So an entient Griſt-mill may be diſcharged from Payment of Tithes, by 
"Preſcription. 

So, if a Mill is erected . novo upon Land diſcharged of Tithes by Poyment of 
a Modus ; the Mill ſhall not pay Tithes, but the antient Modus. K. 1 Rol. 651. 
L 30. 2 Int. 490. 

So, if a Modus be for two Mills, and the Water-courſe being diverted by the 
Act of God, one Mill is removed to the Water-courſe ; no Tithes, but the 
antient Mods, ſhall be paid. R. 1 Rel. 652. J. 10. 


Yet 


c . Y 
| r E 85 . + vo 

Vet if a Mill be erected de novo upon Land diſcharged by the Sr. 31 H. 8. Kg. 
Luis %% ᷣ 0Ädů¹ĩL mene. 

| So, if a Modus be for a Houſe and Mill, and another Mill is newly etected 
within the Houſe ; it ſhall pay Tithes : for it is not merely a Predial, but in Part 
a Perſonal Tithe. Semb. 1 Kel. 652. l. 25. (98 . 

So, if a Modus be for two Mills, and the Stream is diverted by the Act of the 
Party, and one Mill is removed to it; it ſhall pay Tithe. R. 1 Rol. b 5. /. 20. 

So, if Tithe 1s payable at the Mill, it ſhall not be paid for Corn, for which 
Tithe was paid the fame Vear to the ſame Parſon,' 2 f. 652, 8 

[If there is an ancient Mill under a Building, worked with one Wheel, and 
the Owner under the ſame Roof erects two new Wheels, and two new Pair of 
Stones, they are to all Intents two Mills, and cannot be covered by the ſame 
Medus. Talbot v. May, M. 1743. 3 Atkyns 17.] | 155 

[If there are two ancient Mills in one Pariſh paying Tithes, and the Owner of 
a Fulling-mill covered with a Modus turns it into a Corn-mill, it ſhall pay 
Tithe. bid. TRE : | ee? 
[Where two Pair of Stones are erected inſtead of one, a Modus is deſtroyed, 
becauſe the Miller can grind double Quantity. id.]! 775 | 
[If there were two Fulling-mills and a Corn-mill under the fame Roof, and 
the F ing enills are turned into Corn-mills. it is the ſame as if two new Mills 
were erected. Ibid. AS ES | | 

[Fulling-mills only pay Perſonal Tithes. 17] 

Corn-mills pay the tenth Diſh. 16] 


So, by Sr. & W. & NM. z. revived by 11 & 12 V. 3. 16. and contiuued for ſeven (H. 13.) 
Years, Every Acre of Land not diſcharged by Modus, and ſown with Hemp or üben for 


Flax, ſhall pay 55. and no more for Tithes, and fo proportionably, &c.—Con- „ dingy 
tinued by other Acts, and made perpetual by 1 Geo. St. 2. c. 26.) tained, 


(H, 14.) Of what Things Tithes are not payable, of Common 
Right. 


But no Tithes are payable, of Common Right, for a Houſe of Habitation: 
for Tithes are paid for Things annually renewing by the Act of God. 11 Co. 
16, a. 1 Fol. 636. I. 40. Hob. 11. Vide Cro. El. 256. Fen AE 

. Nor, for Rent reſerved upon a Houſe or Land. 11 Co. 16. 3. 1 Ro. 
36, J. = f | - 1b A N 

Nor, 157 Profit made by Sale of a Houſe. R. 1 Rol. 656. J. 55. 

So, of Common Right, Tithes are not payable for Things Parcel of the Free- 
hold: As, for Quarries of Stone, &c. 1 Rol. 637. J. 5. R. Cro. El. 277. Mo. 
98. 2 Inft. 651. Seld. 3 Vol. 1201. 2 Leo: 79. | 

Or, for Coal. 1 Rel. 637. I. 7. 2 Leo. 79. 2 Inf. 651. 

Or, Tin. 1 Rol. 637. J. 12. 2 Inf. 651. | 

- Or, for Lime, 'or Chak. R. 1 Rol. 637. JI. 17. Het. 14. 2 Inſt. 651. 

Or, for Lead, Copper, or other Oar. 2 Yer. 46. Het. 14. 2 Inſt. 651. 

Or, for Gravel, or Clay. $1 | 

Or, for Brick, or Tile, Sc. R. 2 Mod. 77. 2 Inft. 651. 

Or, for Turf uſed for Fire. R. 1 Rol. 637. J. 10. 2 Inft. 651. 

Or, for Flags, Marl, Chalk. 2 nf. 651. 

So no Tithes are due, of Common Right, of Things which are Feræ Na- 
ture : As, of Deer in a Park. 2 Rol. 458. 2 Inft. 651. 

14 of Conies. R. 1 Rol. 635. I. 45. Per 2 J. Lit. 13. Hard. 188. Semb. 
2 Rol. 458. 

"yy Ke Fiſh taken in the High Sea : for there is only a Perſonal Tithe due, 
dedutis Expenſis. R. 1 Rol. 636. J. 20. Cro. Car. 264. Vide Poſt, (H. 16.) 

Nor, for Fiſh taken in a common River. R.' 1 Rel. 636. /. 5, 25. Cro. Car. 
339. K. Het. 13. | | 

Nor, for Doves or Pigeons. 2 Mod. 77.—Per Cur. Cont. 2 Rol. 2. 1 Rol. 635. 
. 42. but this ſeems intended by Cuſtom, for they are not due of Common 

vor, HE --- 92 „ | Right, 
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2. = ) whi 0 1 e 5 of its 3 beg, dan 
© ma thes arte — 
_ Tac Bate and Merit Land np teck from Tiß ker f. even 


1 gh 1 tbe anda. i tn $8 fo iny wy n een Years file Iinprove- 


L95 xt: 


hes e "4, N irn! roved for Till: 
arren 4s £0 illage, and r Wee: it 
Ad for i Years; 908 1 2 3 es f. Lamby und 
before. 2 Inft. 6355. 656. Cant. Het. 4 0 
So, Heath, or Land which valy pr Flower erin Autumn upon Which's the 


' Cattle and * wo or Flags, bo op I 2 Int: 656. 
ds excuſed arg ſach as are barren i in chejr Nature, aud t by bad 
„Ne 989. . „E 47s. Vide x Inft: all 


enen Ds 154.565 Foe STO 11 | — 
4, after being grübbed 6, wi WARES bm dy ebe dunged 


with the Statute ; if it will produce one ith oply 
nk hs bort wel v. T- 22 Fat e N . 50 


Nor, Wood -lnds grubbed, and 3 ſown with Corn, or Graſs. Bend. 


539 39. 2 Inſt. 65 Bear dm 10 v, Gilbert, H. et Bunb. 159.] 
| Nor T. oy: Ken [4 with Thorhs and Buſhes the! it be cared by Indaftry. 
8 K. G. K 5. 11 3 ak TOY N nnr 


en 


abt a een ct Charge, actos or en from th 


50 4 * 339 5 421 229 


. CE Ag ent, or Ind tion. hen afterwatds recovered. 2 Taj 656. 
| 0 1 encloſed wi ee and | Dited, are not 'exem wed, a Waſte, or 
, — 29140 10 2 10 n 3051 * % 


3 Bend. 86. | 
| 3 . e e 


Gl. 16.) of ke: Things. Tithe dre doe by Pane 


W LP by Cuſtom or Praferiprion,' "Fitts many he due for Rent of Houſes in an 
; BY antient Cith'or® Borough. R. 11 C. 16. 2. 2; * Role ge. Aden. by a 
Provjs in the St. 2 & 3 Ed. 6. 13. S. 12. 
But this does not ex tend to a Houſe newly erected; 1 Bol, 64204 3 ict | 
[Houſes in Sr. rs, Southwark: Porocł v. Titmarſh, H. 172 11. Bund. 102.] 
So, by Cuſtom,  Tithes may be due for Things: which are baden of he Free- 
melt As, for a Limekiln. 1 Rol. 642. . 90. Hee. 14. 473118 
For Salt. 1. Kol. 6427 . 52. | 10 #4 
For Troh-Oar, or Lead- Gar. Het. 13, 14. 
So, . Cuſtom, the 7 may be due for Things rere Nature : Ag for «Fiſh taken 
4% br, of the 864 ' Semb.. 1 Rod. I L. 20. R. Co. Car: 264: Cro. Car. 
339. dm. by the'St, 2 &'x B4.6.13 F. 11. Pal: 527. Het. 13. 
2 iſh taken in the 40 


in the Pariſh, by Pariſhioners or others. Guavas v. Kelynac, M. As On T rial 
at 101 and affirmed, on Appeal 1 0 Paas: 2 165 EO 
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Nor, a Marſh fi rrounded, for want, of cleanſing the Sewers or Ditches; o of 'by 


ining Seas by Occupiers of fiſhing Net or Craft kept 
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another of common Right. 
nb. 43-1. 


_ onjes.,. 1-Rel 635 1 
2650 or Doves or Pigeohs, 16 1 Ys 
And where Tithes = not due Up the 


* 


lieu of the Tithe. 1 Lov! 1 


NN 
So, for great Trees. 1 


8 0 36. b N eng 


Ar, ger - Wood=6atcto:; be i the Houſe of the Owner.” "4 Rel, 
( 2. 1 6. i, int TO eng ia 1 
48572 Preſeribe bor Tust ef Wess Thiog⸗ for” which: no Tithe are 


due r Right i As; by the Cuſtom in Boles, br Tiches "of 
oY in Marriage 1 but this is ha taken away” 


„. 66 „ P v7) nut 
2 Bf. 520 ek tic 178 8411 4 end, & 42 112 2 01075 11 Fi A 
/ 301159500 oft 0 90 The annex of e Wage ten A 101106 
| AY, 8 RAGE * 20% obs; t un b. 5131 N 10 
r ) They oH to be- vefed from tlie wh Part. MN 
| „ . 44; from 48/ | 1600 


OW Titbes f Corn 


Hs Tiba u . pur 5 4 00 may be us by Cult, 5 
ok e ee e | 


42: rb. 54 * 11 be 5 
ES. . el by Preferipiicn, 5 


the Pariſhioner may preſcribe to pay 7 twentieth. | F iſh, Ge. or other Jhare + 
3 en 12 | 


by wie Sr. 2 Th Bd. 6. 185 


Hayn and [Wood hal be pale; Pide Ante, (. I, Fide Ante, 


2, 3,40 1114 52 1113-334 1851 rt: 7 2728 en 51.7718 291D 3 1211. bas 6 W (H. IC, 12, 


[The Tithe muſt be ſet dat befbhülthe Fatnier hide bi nine Parts ; thirofore '3) 


he may not throw nine Sheaves inte the Cart; and mote _ 50 for the Tithe: 


Boug btoit, Reactor / Barre in k, v Wri Bun, 186. 
N. B. This is called Tithing by the Fork in that ei h . a very 
fraudulent Method of Tithing being iu ERect tithing 72 ue & rate] | 

How Agiſtment, or — 61055 Cattle apd Poultry (K. 53 65 


[Tithes of Hops are not to be paid till KE Wey 4 Naked and be bre 2 2 | 


1720. Bunb. 20. 


* 158105 7 150 e 


f . 545 Tan * 
an 25 S 10 8 A Wanger th 
of Right uſed fp 4s Yen paſt.” * rediat Tithcy, . a —— 


And therefore, if he An not ſeyer the Tenth fro the nine Parts, it is within 
the Statute.” * | 


Or, if he ſevers, and 10 1 carries away the Tiths Rs for this 1 is a 
fraudulent Severance. . 


on d. — : 8 
Chandler, in $2 12 Niere = Bere in '& N 3 Jac. 11 Bliſi v 


N 


Or, grants the Tiki, ever crange, to 0,4. OIL m f A tely after Severance 
4. carries them away. 195 Dn”) 3 | 1 
e th. T it le Pikes: it thall be 


lawful for any to whom: Tithes aro due, er Hh Setvant, tee. . his Tithes truly 

{et forth, and ſevered' from the pine. Parts, and the ſame Te and carry away: 
And therefore, a Cuſtom that Tithes ſhall be ſet out ee . 8 tattu of =o 

Parſon, „ is not good. 2 Vent, 49. K. Hob. 107. 


4 & 34 


(. 2.) But there needs no Notice of the Severance. . 


I 3 need not be given hen Tithes are ſet out, tho” it is required by 


the Eccleſiaſtical Law. R. 2 Vent. 48. Acc. Cartb. 143. Per Hutton, Noy, 19. 
So, if there be two Impropriators, he need not divide his Tithes into Moieties 
when they are ſevered- Lat. 24, 228. 


vet before an Action on the Caſe is brought, for not carrying away his Tithes, 
Notice of the Seyerance ſhall be given. Vide Poſt, i "A bp 


[Notice df Severance is not by Common Law, neceſſary eyen to ſupport Action. 


on the Caſe for not fetching them aN in Time; but a Cuſtom to give Notice is 
PT good, 
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add light Evidence will 8 N Cuſtom. ny" v.  _ 
"3 3 B. M. 1891.] A 


5 () een awe to the Succeſſoz from the weath, « be. of 


the laſt Incumbent. Eh 


JY 1 Sr. 8 F. 8. 11. The Tithes, Fruits, Oblations, Ge. Rents, and all 

Profits belon ging to any Archdeaconry, Parſonage, &c. or other Spiritual 

Promotion, &c. ariſing daring Vacation, ſhall . to the Perſon next pre- 
ſented promoted, inſtituted, &c. 

And if any Ordinary, or any other, take * and refuſe to render them 
to the next Incumbent, or hinder his taking, Cc. he ſhall forfeit. treble the 
Value, Cc. a Moiety to the King, a Moiety to the next Incumbent, ſave the 
Charge of the Cure and collecting the Tithes, Ge. 

And therefore, the Tithes belong to the Succeſſor from the Death of the 
former Incumbent ; tho another officiates for 10 Years before the Succeſſor be 
inſtituted and inducted. R. Hard. 329. 


But by the St. 28 H. 8. 11. the Executor of the former Incumbent ſhall have 
the Corn of the Glebe ſown by his Teſtator. 


If the Teſtator makes a Leaſe, rendering Rent payable at Lach day and 


v; Michaelmas, and dies after all the Profits of the Year received, but before Michael- 


Tithes: for it reſts in Covenant. Poph. 140. 2 Lev. 73. wel 


ma, the next Incumbent ſhall not have a Bill for the Rent due at Michaelmas, 


without making the Executor a Party. 2 Fer. 136, 204. 


n alone cannot ſue for Tithes. | Berwick v. Swanton, T. 1692. 
Bunb. 


(If the op Bier hath ſue the 1 the Biſhop muſt be made a Pony 
Jones v. rh H. 1724. A 192. 


(1. 10) When Tithes wall n not be pad. 


| Bu. by St. 2 & 3 Ed. 6. 13. No Perſon ſhall be ſued for, or pay any Tithes 


for any Lands, &c. which by the Laws and Statutes of this Realm, or by 


Privilege or Preſcription are \not c as or are diſcharged by Real Compo- 


| ſition. Vide Ante, (E. 1, Cc.) 


6 2. Y A Parſon ſhall not have Tithes eg a ban, or Compoſi 
tion ſor them. 


If a Parſon leaſes his Tithes to another, he cannot afterwards demand Tithes 
of his Pariſhioner during the Leaſe. Vide Ante, (E. 21.) 

So, if he leaſes or makes a'Compoſition or Agreement with any Pariſhioner 
for his own Tithes. R. 1 Lev. 24. 

Tho it be an Agreement by Paro for the Life of the Pariſhioner, if the 
Plaintiff ſo long continues Parſon. R. per tot. Cur. 1 Lev. 24. 

But an 1 * cement by a Parſon with a Pariſhioner, to take a Compoſition of 
ſo much as long as he continues Parſon, binds only at Will, if it be by Pare. 
R. Hard. 203. 


So a Leaſe of Tithes above a Year, ſhall not be good by Parel. Gods. 354- 


Ow. 103. 


Nor any Leaſe to a Stranger, tho! it be but for a Year. R. Gadb. 374. Lat. 176. 
[A Compoſition, by way of Retainer, by Parol, is good only for one Year; 
a Leaſe of Tithes by Parol, even for one Year, is void, Heddington v. Bridgeman, 
1715. in Sc. Bund. 2,] 
So a Covenant by a Parſon, that his Pariſhioner ſhall not pay Tithes, and by 
the Pariſhioner, to pay fo much for a Year, ſhall be no Diſcharge of a Suit for 


Yet ſuch a Compoſition by Parol excuſes the Pariſhioner from Damages upon 
the Sf. 2 Ed. 6. 13. ſo long as the Pariſhioner has no Notice that the Parſon will 
determine it. R. Hard. 203. 


80, 


— 3: MR 6 7 

so, if the Parſon ſues in the Feclefiaſtical Court after ſuck 4 Compoſition, . | 
Prohibition goes. Godb. 33 5 

So if a Compoſition for Jo much per Aunum be made guamdiu placuerit, * 
1 cannot determine his Compoiition after the Corn ſown. | Per Hale, Sal. 

Hard. 203. 35 | 

{it is Time enough to give Notice, to determitie a Compoſition, before reaping 
the Corn; or picking the Hops, but not after. Per Price B. Bund. 15. Sed. Q 
Neither ſhall he avoid it for the Time paſſed, by Notice to determine it after 
the Day of Payment incurred. Hard. 203. WY 


[A Compoſition cannot be determined as to Part, and continued as to the Reſt, 
Peynet v. Rogers, T. 1717. in Sc. Bunb. 15.] 


(L. 3 Y He ought to take them away within a reaſonable Time. 


When the Tithes are ſevered from the nine Patts, the Parſon ought to watch 
them till he carries them away; not the Owner of the Land, &c. Ney 31. 
If the Parſon does not take away his Tithes within a reaſonable Time, but 
ſuffers them after Severance to continue upon the Land to the Damage of the 
Pariſhioner, an Action upon the Caſe lies by him againſt the Parſon. Z«/. 341, 


81. 
: 8, MR Parſon will not take his Tithe-Cheeſe after Notice to take it. 
Sond. Godb. 330, 332. R. per 3 J. Pal. 341, 381. Ney 31. 
So-a Pariſhioner may diſtrain Tithes as Damage-feaſant, which continue upon 
his Land for an unreafonable Time, to his Damage. Semb. 3 Bul. 336. 
But before, an Action upon the Caſe againſt the Parſon, Notice of the Seve- 
rance ought to be given to him. (ide z han. 


So the Pariſhioner ought to ſhew, how long = Tithes continued upon his wa — 
Land, after Notice. Q. if mot 

So a Tender of the Tithe-Cheeſe ought to be made, before an Action is Sen6. coar.) 
maintainable for not taking it. R. per 2 J. Pal. 382. 
1 . if the Owner takes Tithes ſevered Damage feaſant, he ought to ſhew, that 

c 


ithes continued a long Time upon the Land. R. 3 Bul. 336. 


WY Remedy foꝛ Tithes. 


(M. x.) In the Eccleſiaſtical Court... 


EMEDY for Tithes lies in the Spiritual, or Temporal Court. (M. 1.) 
The Remedy i in the Spiritual Court is either for the Right, or the De- wy _ 

taining of Tithes. | 

In all Caſes, where the Right of Preſentation does not come in Queſtion, a 

Spoliation may be ſued in the Spiritual Court for the Church itſelf, or for the 

Profits of the Church, by one Incumbent againſt another. F. N. B. 37, 51. 

As, if an Tacumbent be created Biſhop and holds his Church in Commendam, 
and another be inſtituted and inducted ; Spoliation lies by the one againſt the 
other, for the Tithes and Profits of the Church. F. N. B. 36. H. | 

So, if the Incumbent accepts a Plurality, and another is afterwards inſtituted 
and inducted. F. N. B. 36. H. 

So, if a Biſhop collates to a Prebend, and dies, and the Prebendary i is inducted, 
and then the King collates another, who is inducted; Spoliation lies by one 
againſt the other: for the Right of Patronage is not in Debate, the King's Clerk 
not having Title till the other be removed by Quare Impedit, F. N. B. 36. K. 

So, if a Clerk has a Church by Proviſion contrary to the St. 25 Ed. 3. upon 
which the King preſents one who takes the Profits before Induction : For the 
King's Preſentee, not being inducted, is a Treſpaſſer. F. N. B. 37. C. 

So, if one Clerk claims the Tithes as Parſon, the other as Vicar to the ſame 
Church, Spoliation lies. 

If one claims as Parſon, the other a Portion of Tithes of the ſame Church 
due to him by Preſcription. 1 Leo. 58, 59. | 
Var. III. Ee SO, 
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80, geeks lies by a F. armer, &c. of a Patſori, nt another, Parſon, os or 


5 Bis Firiicr 


So, one Clerk may have Spoliation ig the other, if the Tithes do not 


amount to the fourth Part of the Value of the Church, tho' claimed by ſeve- 


fal Titles; in Which Caſe the Right of Patronage may come into Debate. 


F MN. B. 37* E. 8 

When Spohation lies, the Suit cannot be ſtayed by Prohibition, or Indicavit, 
Vide e. (G. 5, &c.) 

And if Treſ 55 or other Action at the Common Law, be ſued for ſuch Tithes, 
the other Clerk may plead to the Juriſdiction of the Court. 
Hut Spoliation does not lie by one Clerk, againſt another, who claims as In- 
eumbent of another Church: _ 

Or, b the Preſentation of another Patron to the fame Church. F. N. B. 36. H. 

So, if an Abbot claims as an Appropriation to his Houſe, the other by the 


© Preſentation of a Stranger. F. N. B. zy. B. 


ory by the Preſentation of the Leſſee of the fame Abbot.” F. N. B. 37. A. 

liation does not lie againſt a Clerk, who has not a Title by the Eccle- 
uo. Law : As, if he takes the Profits of a Church without Preſentation, 
ſtitytion, and Induction. F. N. B. 36. H. I. 37. C. D. 


30 it does not lie, where Tithes — demande by a Clerk, againſt another 


(M. 2.) 
By Lidel. 


lo what Caſes 


1 Suit by Li- 
bel Mall be 
in the Spi- 
ritual Court. 


elaiming by a ſeveral Title, to the Value of. the fourth Part of the Church, ot 


above. Vide F. N. B. 37. E. 


D for Subltration of Tithes, in the 8 e Court, began originally 
by ct of Parliament. 2 Inf. 489. Vide Probibieion, (G. 5.) 

"But it was anticatly al owed. 2 Inft. 364. 2 Rel. 217. J. 3. Seid. of 
Tithes, c. 14. 

By the St. — agatit, 13 Ed. 1. Si Rector petat verſus Parochiano 
- Oblationes aut Derimas debitas vel conſuetas, vel i Rector agat contra Reflor' de 


\ Decimis, modo non petatur quarta pars valoris Eccleſia, babet Judex Ecclefrafticus 


cognoſcere: . And by Art. Cheri, 9 Ed. 2. 1. no Prohibition ſhall go. 
2:Inft. 487, 619. 

By the Sr. 1 R. 2. 13. ſuch who by Indictment, Impriſonment, Ge. endea- 
vour to ouſt the Juriſdiction of Spiritual Court in ſuch Suits, Sc. incur the 
Penalty againſt falſe A | 

By the Sr. 27 H. 8. 20. and 32 H. 8. 7. Every 9 &c. ſhall pay his 
Tithes according to the Ecclefiaſtical Laws and Cuſtom of the Pariſh ; and for 
Subſtraction, &c. any Perſon Eccleſiaſtical, or Lay, may convent the Offender, | 


Ec. before the Ordinary, &c. and compel him to yield his Dues. 


By the Sr. 2& 3 Ed. 6. 13. If any carry away, Sc. his Predial Tithes before 
= be ſet out, on Proof before the Spiritual Judge or other Judge, Sc. he ſhall 
pay double the Value beſides Coſts, to be recovered before the Eeclefiaſtical 
Judge, according to the Eccleſiaſtical Laws. 

And by the Proviſoes i in the S. 32 H. 8.7. and 2 & 3 Ed. 6. 13. If any ſub- 


ſtract Tithes, Sr. he ſhall be ſued in the Eecleſiaſtical Court to the Intent the 


Eccleſiaſtical Judge may hear and determine the ſame: And it ſhall not be lawful 
for any to ſue, Ge. before any other Jadge than the Eccleſiaſtical. 
But by a Proviſo theſe Statutes do not extend to the Citizens of London. Pitt 
Poji, (M. 6, 
And by a "Provifo in the S. 2 & 3 Ed. 6. 13. that Act does not extend to give 
Juriſdiction to the Eecleſtaſtical Judge to hold Plea againſt the Effect of V. 2. 
. Art. Cleri. Circ. Agatis. Silva 5 Bg the Treatiſe de Regia Proh:bitione, the 
Se. 1 Ed. 3. 10, or in any Matter where the King's Court ought to have Ju- 


riſdiction. 


And therefore, in all Caſes of Subftration of Tithes due, the Proprietor, 
3 or Lay, may ſue for the ſingle Value in the Eccleſiaſtical Court. 


2 Inſt. 4 R. 3 Bul. 271. 


rv to the double Value, where Predial T ithes are detained, Codb. 245. f 
An 


5 11. 8 M E 8. ? 187 


7 
And hall recover 1 Tithes themſelyes, as well! as the double Value, and his fe. 
Coſts. R. 2 Inf. ö ra, 65r, 


A Suit may be in the Spiritual Court, tho' the Tithes are fevered and after- 
wards ſubſtracted, Gc. by the Owner. Cro. El. 843; 


Tho' the Actor there claims by a Leaſe of the Tirhes by Parol: fs for the Defend- 
ant ought to ſet forth his Tithes. R. 1 Les. 43 

By the $2. 27 H. 8. 20. Every Defendant to a Suit in the Eeclchaſtical Court 
may have his lawful Demand, 8 Appeal, Prohibition, or other law- 


ful Defence; or Remedy, according to the Warn Laws and Statutes of 
this Realm. 


By the Canon Ro. — 1305, Parocbiani monedntur 10 20. ze. ut Decimas 0 E 


faeliten ſelvant; & fi non emendaverint; 19. ab ingreſſu Beckfix fuſpendantur ; & By what 


fe demum ad folvendum per Cenſuram Rcehlaicatry # —_— fits bien Vide — . 
Cod. Ju. Eccl. 69 3 compelled 


there, 


By the S“. 27 F. 8.20. In Caſe the Ordinary, Gr. for an Contempt of the G. 4) | 
Defendant, &c, make Information and Requeſt to any of the King's Council, or Wben it bal 


ave id 
to Juſtices of Peace where the Offender dwells, to aſſiſt the Ordinary, Cc. or of Tatices of 


reform the Defendant in any ſuch Cauſe, ſuch King's Council of two Juſtices Peace. 
(Quorum anus ' ſhall attach ſuch Defendant; and commit him to Ward without 
Bail, c. till he find Surety before him, or ſome other Councellor, or Juſtice, 

by Regagnizance, &c. to the King, to give Obedience to the Proceſs; and Decree | 
of ſuch Eccleſiaſtical Court. 

So, by the St. 32 H. 8. 7. If he refuſe after Sentence, Ge two Juſtices 

(Quorum urus) on Certificate, or Complaint of the Eccleſiaſtical Judge, may 
attach and commit to the next Gaol, till he find Surety; Fe. to perform the 
Sentence, 
And by the St. 2 & 3 Ed. 6. 13. The Eecleſiaſtical Judge, if he obey not the 
Sentence, c. and no "Appeal, or Prohibition be pending, may excommunicate 
bim. and in Caſe he continues fo 40 Days after Publication o it in the Pariſh- 
Church where he dwells; may fignify it to _w CHOP and pray Proceſs of 
Excommunicato capiendo. 

By the S. 27 H. 8. 20. Before Sentence, on Certificate of Cortumaty, two 
Juſtices of Peace may commit, &c.—But they eannot proceed upon the Sf. 32 
H. 8. or 2 & Ed. 6. till Sentence is paſſed. 

And by theſe Statutes in all Suits for Tithes, Oblations, Ge. due by Uſage, 
where only the fingle Value is demanded, the Ordinary may have the Aid ef 
Juſtices of Peace. 


The Juſtices may take Surety by Recognizance, or Obligation to the 


King. 


And upon the Sr. 32 H. 8. they ought to take two Sureties ; but upon the 
St. 27 H. 8. one is ſufficient. 


But N of Peace cannot commit, Sec. except whers thi Defendant is 
obſtinate.. , 

Neither can they commit before Sentence, where the Suit is by a Lay Perſon. 

If a Qammitment be irregularly made, an Habeas Corpus lies. Cart. 221. 

[There need be no Oath to ground the Commitment, the Certificate is ſuf- 
ficient. Tithes and other Rights good, Tithes or other, bad. Certificate of the 
Vicar-General need not recite that the Biſhop was out of the Dioceſe, nor need 


the Juſtices convene the Defendant before them. R. v. Owen. 7. 7G. 3. 4 
B. M. 2095.] 


V 8 ale, of Peace, (B: 34- * 


"> 
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(M. 5.) In 


— — 2 
Jp * 1 


_ * FI... 


— —ñäͥK — +» <7 
— — - _ — — 4 LE " 
- >, 4 * 5 _ a * — — — £ wy + 
— - 
— 
*. — -— —_ * 
—ͤ 
4 — 7 1 — FAST — 
y 4 PR *y 2- 1 — — — = , - AA 
— . —— __—__——— * c — — — > 
rr 4 we —— — ASS 
» — a — W— — is a, \ om * # __ 7, 
9 Ko l —— — Ks way f 


— — _ p Pi 
- tin Hes a—-- - 
: — 
7 2 E V 4 7 
181 — LY — 
iq — 
— — -. nr — 
2 a — 4 — — * 
» ——— — — o 
— —— 


6 


þ p 
- — — — — 
— — — 
. SD = Sx — — 


—— 
| 


” 
— —2—— - N — — = - - _ - N - = a 
— OS. . - — 3 2 — — = — : . : 48 
—— — 
— = Lo - 
— — — ꝗ ; — 1 aus — * < —_ — * A = _ » =: * __ — = _ —— — — — - — 
* — — —— —— . 2 I; on >= *a4 N I» — 2 > : | 4 +5 - * - ' — — 2 — —— 
1 0 2 - — F .— _— — e 1 4 o 4 — — — — *- E — p 
_ - > — —— 28 —— — * a 15 — — —— — — * * 
4 r 
— i —— —— A . _— — — — — — ＋ — * Dei — C « N 
o py — — 1 — — — —_ —_— — - \ - — - * 2 * - 
— — — — — 


—_— — 


„ 5 1. 3: M E S. 


4s a 


EE ut fv? 
y | (M. 5: ) In the Temporal Courts. 


* 


tn (Mt $3.5 8 . for Subſtraction of Tithes in the Temporal Courts, may ; be purſued 
dred or Coun, in the Hundred, or County-Court, before the Mayor of London, in the Courts 
ty Court. of Weſtminſter, or a Court of Equity. 

Antientiy 4 Suit for: 1 Was allowed in the County-Court. Seid. 4: 
"Dee. C1460 | ; | te 
In the Sheriffs Tourn: 2 Inf 661. $A 4 


So, in the Hundred Court. 


deen 6) 4 By 95 3 7.6 oy" Set. 2, 11. 8 pee is WI ENE by which it was directed, 
Mayor of that ID ” Inkiabitants of London and Liberties ſhall pay Tithes to the Parſons, 
Laras, Vicars, and Cuaates of the City according to the Rate of 164d. ob. for every 10. 

* per Ann. of all Houſes, Shops, Warehouſes, Cellars, and Stables in the City or 
n. Liberties, and 2s. 9d. for every 205. Rent, Sc. by quarterly Payments. Ca. 

B 192. Sell. 3 Vol. 1202. 

By S. 3, 4. If by Fraud leſs Rent be reſerved, and a Fine, &c. taken, the 
. Tenant ſhall pay Tithes according to the Rent when laſt let, without Fraud: and 
if the Owner. occupy it himſelf, he ſhall pay according to the Rent when laſt let. 
Buy S. 6: at a Leſſee mike: an Vedder Mate of Part: each ſhall pay according 
to his Rent. 

By S. 13, If he. lets it in Parcels under 107. per Ann. the Owner, if he 
dwells 3 in Kart of it, or elſe the principal Leſſee ſhall pay after the Rate the Houſe 
let at; and the Tenants of * wal. Parcels ſhall be diſcharged, paying 29. a 
Piece for Offerings. 
„80 Tithes hal be paid for a Houſe en to the Rent upon the former 
| Demiſe, tho' no Rent be reſerved, nor Fine paid. 2 Inf. 660. 
Tho! che Rope. be 434 for half a Tear, and afterwards for another half 
Tlie: —_ 
Tho' the Houſe was 7 — diſcharged by the Se. 31 H. 8. or otherwiſe. N 
Cro. EI. 25 6. Mo. 914. 
But, by the ſame Decree, S. 14. no Tithes ſhall be paid for Gardens of Plea- 
| ares; not let out to Profit. 
Nor, by S. 16. Noblemens or Great Mens Houſes while anlet, if they did 
"not formerly pay Tithes. 
Nor, by S. 39s for Halls of Crafts or Companies, not ufing to pay Tithes, 
while unlet. - | 

Nor by S. 17. for $heds, Stables, Cellars, Timber-yards, or Tenter-yards 
never belonging to a Dwelling-houſe, and not uſing to pay Tithes. - 

And, by the fame Decree S. 18. where leſs than 25. 9g. for every 205. hath 
been accuſtomed,” the Inhabitants ſhall' pay only the Rate accuſtomed. ——Tho 

the leſſer Sum was paid by uſual Ageement, or Aſſent, and not by Preſcription. 
N. 1 12 Geo. I. Ca. Eg. 193. 

r, by S. 21. if a Tenement be let at leſs by reaſon of its Ruins, the Tithes 

ſnall be cal at the Rate it is let at. | 

And by S. 12. an Houſholder paying 10s. per Ann. or more, ſhall pay nothing 
for Offerings; but his Wife, Children, Servants, &c. ſhall pay 29. yearly. 

: So by Conſtruction upon this Statute and Decree, if the Rent be reſerved which 
Was paid at the Time of the Decree; it ſhall not be a Fraud if the Leſſee by Co- 
venant be bound to pay more annually as a Fine. 2 Inf. 659. 

So Tithes ſhall not be paid for an Houſe, which never was demiſed, but occu- 
pied by the Owner: for it is Caſus omiſſus. 2 Inſt. 660. 
So an e cannot ſue for Tithes upon this Decree : for heis not within 
the Statute, which names the Parſon, Vicar, and Curate only. Herd. 102. 
Nor, a Sequeſtrator by Ordinance of Parliament. Dub. Hard. 102. Cre. 


Car. 596. 
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By St. 37 H. 8. 12. S. 19. (Which confirms the Decree for Tithes in Landon) ( 7) 
it is enacted, that if Variance ariſe in the City for Non-payment of Tithes, or rg 
upon the Knowledge of the Rent or Tithes, Ce. on Complaint by the Party | 
grieved to the Mayor, he ſhall, by Advice of Council, call the Parties, and 
make a final End, with Coſts, G&S. wy le n | 
But by the ſaid Sz. 37 H. 8. 12. S. 20. If the Mayor end not the Suit in two 
Months after Complaint to him, or if any Party is aggrieved by him, the Chan- 
cellor, on Complaint, ſhall in three Months make an End, with Coſts; '&c. 

And therefore, there can be no Suit for Tithes in London, purſuant to this 
AR, in the Eccleſiaſtical Court: for another Remedy is expreſly appointed. 

2 Inſt. 660. SY rer | | "ES 

a if a Suit be for Tithes purſuant to this Decree, in the Eccleſiaſtical Court, 
a Prohibition ſhall go. Dub. Gro. Car. 596. Acc. 2 Inft. 666. 

Yet there may be a Suit for Tithes in London, by Bill in the Excheguer. Vide 
Poft, (M. 13, &c.) ; 2 | 


Remedy for Tithes in the Courts of Weſtminſter was by Scire factas, Mandamus, 1. . 
Prohibition, Indicavit, Right of Advowſon, or Action. ofWeftminfler. 
By the Common Law, a Commiſſion iſſued out of Chancery to inquire by an By Scire Ja- 
Inqueſt, whether ſuch a Spiritual Perſon had a Right to the Tithes of ſuch 3 N : 
Land; and if the Inquiſition returned that he had, and afterwards another reli- 
gious Body, or Eccleſiaſtical Perſon, took the ſame Tithes after Severance, a Scire | 
facias lay upon this Return, to ſhew Cauſe why he took them, and the Defen- 
nant pleaded to it, &c. Seld. de Dec. 435. 2 Inſt. 640. | 
So a Scire facias lay by a Patentee upon a Grant to him of Tithes by the King, 
2 Inft. 640. Seld. de Dec. 441. : 3 303 
And upon a Fine Executory of Tithes. 2 Inſt. 640. Seld. de Dec. 439. 
But a Scrre facias lay only againſt the Pernor of the Tithes after Severance ; not 
againſt the Owner of the Land for his Subſtraction. 2 Inf. 640. 
' So by the Sz. 18 Ed. 3. 7. (which tho it be in the Form of a Patent, is a Sta- 
tute,- 2 Inf. 639.) ſuch Writs ſhall not be granted from henceforth, ſaving to the 
King his Right, W. | | 
And therefore, after this Statute a Scire facias does not lie, except in the Caſe 
of the King and his Patentee. 2 Inſt. 640. e | 
Tho' the Parties admit the Juriſdiction of the Court. 2 Inſt. 641. 
So where the King had granted Tithes to a Church out of his Land, &c. a 
Mandamus antiently uſed to be directed to the Sheriff, that he ſhould permit the 
Parſon, Fc. to enjoy them. Seld. de Dec. 445. Ne | | 
And ſometimes ſuch Mandamus ſeems to be granted, where Tithes belonged to 
a Church out of other Lands than thoſe of the King. Seld de Dec. 447. 
But ſuch Writs have been diſcontinued many Years. 


. 
1 


So the Party ſhall have Remedy for Tithes upon a Prohibition in B. R. and (M. 9.) 
C. B. the Exchequer, or Chancery, where the Suit for them is out of the Juriſdic- 4. * 
tion of the Eccleſiaſtical Court. Vide Probibition, (A. 2.—B.—G. 5, &c.) 

As, if a Suit be in the Spiritual Court for Tithes of Things for which no 
Tithes are payable by Law, a Prohibition lies. 4 

Of what Things no Tithes are due, Vide Ante, (H. 14, 15, 16.) 

So by Sr. 1 R. 2. 13. If Parſons, &c. ſue in the Spiritual Courts for Tithes, 

Se. and the Judges be indicted, or by forced Obligations, &c. be compelled to 
deſiſt, Sc. ſuch Obligations ſhall be null, and the Procurers of ſuch Indictments 
ſhall incur the Pain of the Sz. W. 2. 12. againſt ſuch as procure falſe Appeals. 


As to Remedy for Tithes by Right of Advowſon, Vide Quare Impedit, (B. 1, 2.) WM. 26] , 
If a Suit be in the Spiritual Court by a Spiritual Perſon, or his Patron, for 2 robe 
Tithes, againſt another Spiritual Perſon, he or his Patron ſhall have a Writ of and 1ndicovir. 

Indicavit (Which is in the Nature of a Prohibition) after Libel, and before Sen- 
tence. Cod. Fu. Eecl. 721. F. N. B. 30. E. G. Seid. de Dec. c. 14. S. 3. 
Or, after Sentence, if there be an Appeal from the Sentence. 12 Ed. 4. 13, 14. 
. Ff And 
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Ant it lies, by the Common Law, where the Suit was in the Spiritual Court 
vn ber Tithes of any Value. Seld. de Dec. c. 14. S. 3. 
So where a Clerk was im 
Ptebend, or Chapel, as well as where he was ſued in the Spiritual Court for 
Tithes of an Advowſon, Vicarage, Prebend, or Chapal. FE. N. B. 45. B. 30. J. 
S0 it lies, where a Suit is for Oblations, as well, as for the Advowſon, or 
Tithes. F. N. B. 45. D. 


So it lies by the King where his Clerk is ſued, as well as by a Common 


Perſon. F. N. B. 45. B. 
And commonly it is between four Perſons, + VIZ, by one Clerk and his Patron, 
againſt another and his Patron. F. N. B. 45. B. 

If the Church be appropriate to an Abbot, it may be between ihres; iz. the 
Abbot who is Parſon and Patron, and the Patron and Parſon of the other Church; 
but there the Abbot repreſents two Perſons. - R. 12 Ed. 4. 13. 6. 

This Writ is in the Nature of a Prohibition. Vide F. N. B. 30 E. 4 5. 5.5 
AC may be directed to the Judge, as well as to the Party. F. N. B. zo. 

B. 
4 the Plaintiff who ſues an Indicavit, ought to ſhew a Copy of the Libel 
An Chancery. F. N. B. 30. G. 45. C. 12 Ed. 4. 13. 6. 

But by the St. de Circumſpette agatis, 13 Ed. 1. and by Art. Cleri, ꝙ Ed. 2. 2. 
If a Parſon demands Oblations, or Tithes due, or accuſtomed, or a Parſon 
ſues another for Tithes, ſo that the fourth Part of the Value of the Benefice 
be not demanded, the Spiritual Judge ſhall have Conuſance, the King's Pro- 
hibition notwithſtanding. 

And therefore, in the Caſe of a Common Perſon, a Writ of Indicavit has not 
lie if the Tithes do not I to a fourth Part of the Value of the Church, 
2 Inft. 364. 12 Ed. 4. 13. 

So, by the St. V. 2. 13 84 1. 5. The Patron of the Parſon diſturbed by Indi- 
cavit, ſhall havea Writ to AAS the Advowſon of the Tithes in Demand, and 
when it is deraigned, the Plea ſhall paſs in the Court Chriſtian. 

And therefore, tho' the Right of Tithes before this Statute could not be tried 
between the Parſons after an Indicavit; now the Patron of the Parſon prohibited 
may have a Writ of Right of Advowſon, and if he recovers, the Plea ſhall be 
remanded to the Court ru Cod. Ju. Kl. 21 2 Inſt. 364. 


(M. 11.) 80 by the St. 28 Bd. ”" 13. No Perſon ſhall carry away Predial Tithes be- 
By Action. fore he hath juſtly 1 forth the Tithes, or agreed for the ſame with the Parſon, 
upon the g. &c. or Farmer, under Pain of the treble Value of the Tithes carried away. 

2& 3 E4.6,' Upon this Statute Debt lies at Common Law for the treble Value, againſt him, 


for the tredie ho carries away his Tithes without Severance from the nine Parts, or a Compo- 
Vide Pe. fition for them. 2 Inſt. 650. Vide Dett, (A. 1.)—Pleader, (2 S. 14, &c.) 
(. 18.) And it lies by an Impropriator or his Leſſee, tho Lay, as well as by an Eccle- 


ſtaſtical Perſon. Vide 2 11 650. 
But an Action does not lie for the treble Value for any other than Predial Tithes. 
I 1 Brown!. 31. 2 Inft. 649. 
So an Information does not lie by the King: for wthers the treble Value is 
given as a Recompence to the Owner, an Information does not lie for the King. 
2 . 650. | | 


. 80. where Tithes a are Grand from the nine ha vg and afterwards a Lay-Perfo 
n * them away, Treſpaſs lies. 50 Ed. 3. 20. 6. 
Buy the St. Art. Cl. 9 Ed. 2. 1. If a Cierk, Ge. ſells his Tithes, and after- 
"—_ demands the "Ys before a Spiritual Judge, a Prohibition lies : for, by 
the FROM, the Tithes are made Chattels. 
--- Bo, if a Pariſhioner ſets forth his Tithes, and a Stranger takes them, and 2 
* Libel be againſt him for it in the Spiritual Court, a Prohibition lies. Mo. 912. 
But by the Sr. 1 R. 2. 14. If a Spiritual Perſon be drawn in Plea in the Se- 
= Court, for his Tithes taken, by Name of Goods taken, and he alledge the 


Suit is for Tithes. due to his Church; the general Averment hall me be 
taken, 


ed for the Advowſon itſelf, or the Vicarage, | 


taken, without ſhewing ſpecially how the ſame was his Lay-Chattel. Cod. Ju. 
Eccl. 724, 5. : p N 


so, upon a Bill in the Exchequer by a Pato againſt his Pariſhioner for Diſco- 


very and Subſtraction of Tithes, the Court decrees the ſingle Value, with Coſts 90 


| In the £x+ 
And this did not begin in the Time of War; but was uſed ab antiquo. Hurd. 1. 


and Payment in futuro. 


5, 116, Sav. 63. 50 AI. pl. 20. | 
And therefore, w 


Proof of the Quantity and Value, the Tithes ſhall be decreed. R. Hard. 4, 5. 


So a Bill in the Exchequer, may be for Tithes in London upon the Decree 


37 H. 8. tho' by the Sr. 37 H. 8. 12. Remedy is given befote the Mayor. 
K. Hard. 116. | | 

And, as the King himſelf may ſue without Queſtion, ſo his Patentee may: for 
he has the ſame Perſonal Privilege. Hard. 116. 

So a Suit may be by Bill in the Exchequer between an Impropriator and Vicar, 
for, Tithes, {ts the King is Patron. Lane 100. 1 Rol. 538. I. 45. Vide 
Courts, (D. 2. 1 

80 a in may be for a Diſcovery only, without praying Relief, (in order to ſue 

for the treble Value at Common Law) tho' he does not offer to take the ſingle 
Value only. Semb. upon Demurrer, Hard. 190. ON FEY 

[On a Bin for Tithes, Defendant may move, that the Value be aſcertained by 
the Oath of the Plaintiff; and on Conſent the Court will order it, and without 
Conſent, will order Plaintiff to ſhew Cauſe why he ſhould not conſent, Baily 
v. Peaſley, in Sc. T. 1718. Bund. 26.] | | 

[If a Bill is brought for Tithes, Glebe and Common, the Court will retain it 


till Plaintiff makes out his Title by an Action to the Two laſt. Sweetapple v. D. 


of Kingſton, T., 1727. Bunb. 238.] 


demands Tithes. Vide Hard. 130, 321. 


[Lay-Impropriator, if he ſets out a Title under the Crown, and derives it ficient. 


down, muſt prove it; but if he does not ſet out ſuch Title, it is enough if he 
proves that the Tithes belonged to thoſe under whom he claims. Leigh v. Maud- 
fey, H. 1730. Bunb. 296. | Wa kks | 

[A Lay-Impropriator need not prove Payment of Tithes to him, if Defendant 
admits his iy Right, but claims Exemption. | Benſon v. Olive, T. 1730. 
Bunb. 384. | | 

[Where there is a Lay Impropriator, Plaintiff muſt ſhew in whom the Fee is 
veſted, and derive his Title from thence. Penny v. __ T. 1722. Bunb. 115.] 

[A Vicar muſt ſhew his Endowment of the Tithes for depaſturing barren Cat- 
tle, or that they have been uſually received by the Vicar. Ayde v. Flower, T. 
1716, in Sc. Bunb. 7.) 

[If a Layman claims as Leſſee of a Dean and Chapter, it is a ſufficient ſetting 
forth of Title. Burwell v. Coates, P. 1723. Bunb. 129.] | 

[Bill by the Biſhop and the Sequeſtrator, during Incapacity of Mind of In- 
mbent, is not good, unleſs the Incumbent in Perſon or by his Committee, is 
a Party. Pp. of London v. Nichols, M. 1723. Bunb. 141.] 

[Bill laying a Cuſtom, or ſome ſuch Cuſtom, is bad. Beaver v. Spratley, H. 
1733. Bund. 333.] 5 cls 
But if a Vicar demands Tithes, without ſaying how intitled, by Preſcription 
or Endowment, it is well, where the Defendant by his Anſwer admits him to be 
Vicar, and does not controvert his Right, but infiſts upon a Satisfaction given. 
R. Hard. 130. Pye v. Rea, in Sc. P. 1721. Dunb. 72.] 

So, if the Plaintiff ſhews, that he is Vicar, and intitled generally. R. Hard. 
321, tho' it is there ſaid, that ſuch Bill has been held inſufficient upon Demurrer. 

[In Bill by Vicar for Tithe Herbage and Furze, it is ſufficient if he ſhews that 
he was intitled to all ſmall Tithes, and one Compoſition for the Land in Queſ- 
tion, Goole v. Jordan, H. 1723. Bunb. 144. ] 


80 


ere the Plaintiff demands the ſingle Value only, and makes 


A Bill in the Exchequer ought to ſhew, how, or by what Title the Plaintiff, nat? 
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| 8o it is ſufficient, if the Plaintiff ſhews, that he is Rector, and intitled'to the 
23 Tithes in the Pariſh, without more. 3 | 
| * In Egan they never hold the Parſon to the Proof of his Admiſſion, Inſtitu. 
| 7 tion, Induction, and reading the Articles. Per totam curiam. "Woodcock v. Smith, 
in Sc. T. 1718. IM 78 V | 
But if the Plaintiff by his Bill demands the treble Value, his Bill ſhall be diſ- 

miſſed. R. 3 Leo. 204. DET 8 I 
So, if he does not make Proof of the Quantities and Values of the Tithes, 

| where.the N inſiſts upon an Extinguiſhment by Unity of Poſſeſſion: for 

| no Damage to the Plaintiff appears. R. N | 

| {lo a Bill for a Portion of Great and ſmall Tithes in another Pariſh, the Vicar 

| | of that Pariſh muſt be a Party. Baily v. Worrall, T. 1722. Bunb. 11s.) 


(M. rg.) The Defendant, upon a Bill for Tithes, may plead Non-Reſidence, &c. 
The Ple without ſhewing Quantities and Values. R. Ca. Eg. 228. {Vide Comyns's 
1 92, 3-) 


5 Bill is brought for Tithes, by the Leſſee of the Parſon with Cure of Souls, 
Defendant may plead the Non- reſidence of the Barſon for 80 Days before filing 
the Bill, without ſetting forth the Quantities, Sc. for the Leaſe is void. Milli 
v. Etheridge, H. 1725. Nuilter v. Lowndes, Yuilter v. Maſſenden, P. 1726. 
Borkenham v. Bentfield, M. 1726. Bunb. 210.] 4 

[Sed Q, If Rector and Leſſee join in the Bill: for by Non-refidence, -before 
1 N forfeits his Leaſe and Rent, not his Tithes. Atkinſon v. 
| Peaſley. bid. | « M | 
[If the Plea, does not ſhew that the Non-refidence was not after the Time 
wherein the Tithes were demanded, it is bad. Anon. M. 1726. Tbid.] 
Or a Modus, if he ſhews Quantities and Values. Ca. Eg, 228. 
[If Defendant pleads Payment of Money in Satisfaction, he muſt ſnew Quan- 
ities and Values. Gumley v. Fontleroy, in Sc. P. 1720. Bunb. 60.] 

But the Statute of Limitations is no Plea. Ca. Eg. 229. 
For Defendant is in the Nature of a Receiver for Plaintiff, Marſton v. Cley- 
poles, P. 1726. Bunb. 213, £9 * 

I To a Bill for Tithes, ſetting forth a former Bill in Sc. and a Decree for theſe 
Tithes; after Iſſue to try Malus, and a Verdict for Plaintiff, Defendant may 
plead in Sar a ſubſequent Suit in Chancery, and Iſſues directed and found for the 

Modus, and Decree to eſtabliſh them. Geale v. Wyntour, H. 1725. Bunb. 211. 


| KR my The Defendant by his Anſwer ought to anſwer all the material Parts of the 
W | W 


1 © ed 4 gs oy — 2 


If he inſiſts by his Anſwer (and not by Plea) upon a Diſcharge by a Modus, he 
aught to anſwer to Quantities and Values; and an Examination upon Interrogato- 
ries if the Modus be proved, does not excuſe from a full Anſwer. R. Hard. 130. 
«Vide: Comyns's Rep. 392.) 


So, if he inſiſts upon a Modus, by Plea: for the Plea does not go to the Right 
of the Phaintiff, but to avoid the Account by the Defendant, Serb. Cont. 
Hard. 130. WAIT 268 | p NA 

Pet it is ſufficient by Anſwer to ſay, that the Lands belonged to ſuch dan 
Abbey, Sc. which was of ſuch an Order, and therefore by Sr. 31 H. 8. ought 
to be diſcharged, without more Certainty. R. Hard. 322. - 
If Defendant anſwers, that the Manor was Part of the Poſſeſſions of the 
Priors of St. John of Feruſalem, it is a good Diſcharge. Hanſon v. Fielding, P. 
1726. Bunb. 214. ; 9 | n 

It is not ſufficient to ſay the Lands were formerly in the Hands of the Abbot 
of A. one of the greater Monaſteries diſſolved by 31 H. 8. it muſt ſay they were 
diſcharged in his Hands. -Hanking v. Gay, in Sc. H. 1718. Bunb. 37. ] | 

[It is ſufficient, if it ſays that the Lands were, Cc. were Part of the my” 
Palace, and therefore exempt; though he does not lay it perſonally in the 

Biſhop, (becauſe the Exemption goes with the Lands;) though it would be 

/ better to lay it by Preſcription. As to Lands belonging to Monaſteries, > 
EY 3 mu 


n 

muſt tet out how the Preſcription is: Benning v. Dowie, * Se. 7. TH: | 
b. 26. 

K. if 7 Demand be of Tithes by Cuſtom of Things, for which none are due 


4 jure, he need not anſwer to Quantities or Values, if he denies the Cuſtorn : 


for it is ſufficient that he be examined upon Interrogatories when the Cuſtom is h 
tried: R. Hard. 188. | 


It is not ſufficient to ſet forth what tithable Matters he has, and to ſay he 
100 no other titheable Matters whateyer. Bakor v. Planner; P. 1722. 
Bunb. 108.) 

172 a An for Tithe-Wood, if Defendant inſiſts it was Timber, the Court 


| preſume it was above 20 Years Growth, unleſs Plaintiff prove the contrary. | 
Lind r. Mackworth, M. 1723. Bund. 138.] 


80 e Bill in Chancery. Vide Chancery, (3C.) A; 1 


2 H. 8. 7. If any having an Inheritance, Freehold, Term, or Intereſt (II. 18.) 
in 1 1 onage, Vicarage, Portion, Tithes, Sc. or other Eccleſiaſtical Profit, 1 1 4 
which be or all be made Temporal], br in Temporal Hands, be difleiſed; &c:; fn of Tithes, 
he may have Remedy in the Temporal Courts by Pracipe quod reddat, Aſſize, 
ower, 


Mortd' anceftor, 9404 ei deforceat, or othef Writ Original. Cc. in like 
Manner as of other 4-4 or Tenements. 


By the Sr. 27 H. 8:28: 31 H. 8. 13. 37 H. 8. 4 er 
the Diſſolution of Houſes of Reli by and this Act E. 32 H. 8. 7. and thie Sr. 
1 2 Lb. & M. 8. Tithes and other Eccleſiaſtical Duties, which = to the 


King are Temporal Inheritances, and have all the Incidents of other Inheritances. 
Co: L. 159. a. Vide Advowſon, E.) 


And therefore, ſhall be Aſſets in the Hands of an Heir, or Executor. Cz 
L. 159. 4. 


A Wife ſhall have Dower of chem. Co. L. 159. a 
And a Huſband be Tenant. by the Curteſy.; 1 L. 15 . 
So the ſame Actions and Remedy ſhall be allowed for them as for other 


Eſtates. 1 
An Ejectment lies for Tithes. Cro. Car. 301 on. 322. 


So Tithes or a Rectory impropriate; being IR; cannot be ſequeſtered in 
the Spiritual Court, for not repairing the Chancel, &c,_ Semb: 2 Vent. 35. 


(N) Aſſurance of Tithes. 


Y the St. 32 H. 8. = Writs of Covenant, and all other Writs for Fines, 
and all Sr Aſſurances ſhall be deviſed and granted in Chancery of Par- 


ſonages, . Tithes, Ge. as are uſed of other Lands; and ſhall be of 
like Force. 


DISPENSATI O N. 


* ide Condition (P.)—Copybold, (M. 8.)— Forfeiture, (A. 1 1, 1 1.— 
82 Pireærogative, (D. 4, &c. 18, &c.) 


D ISPO SIT ION. 


Dilpoſition by a Wife. 
Vide Baron and Feme, (P. 2, 3.—Cbancery, (2 M. 14, 15.) 
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1 | 1.) When it ma be take 1 
E © 5 pay 2 24 
OR all Services a wh may be made of Common Right, ' Dot SH. al 
i. 210%. Co, L. 3 2 MI 1 A be 
As, for Rent-Service. 495 455 Eg--3-.15 1 Rol. 663 why T.. "G. E. 142. a. 
So, for Heriot-Service: * Rol. 665. cf) 47. Vide 5 250% (K. 21.) c. 
So, for Suit-Service: as, Suit to a Hundred-Court, or Court-Baron. I Rel. 
665. . 40. . Hide U. (N. 13.) 2 () - 1 5 L 
o, for a Fine aſſeſſed in a Court, a Diſtreſs is due of „e Right. 1 R.. 8 
666. J. 4. R. 8 Co. 41. 4. 
So, for an Amercianild tan 4 Cburt Feet, For an Offence i in or out of Court. ſe 
D. Kel. C &. 1 Rv]. Gg E. N. 8 Co 41. $6994." R. Corr. that there L 
ought to be a Cuſtom alledged for diſtraining, 1 Sal. 175. R. Acc. g H. 7. 21.6. | 
D. that in the Caſe of a Common Perſon * ought to be a Cuſtom edge. | 
EE DET of the King, Cre. J. 748. Vide Leet, (G. 10% A 
e iSht be for Aid pur Faire Fitz Corvaler, ou File marrier. 1 Rel. 8 


66 5. J. 42. 
So, 


e 


So, for a Relief the Lord himſelf may diſtrain. 1 Rol. 665. J. 45. 

Or, Valere Maritagii. D. Cro. Car. . 

So, for Treſpaſs with Cattle, a Diſtreſs may be of the Cattle Damage-ſeaſant.. 

And a Bailiff, by his Office, may diſtrain without a n Warrant. Dub. 
Cro. El. 698. Vide Cro. El. 748. 

But for a Thing due againſt Common Right, a Diſtreſs cannot be made with- 
out a Preſcription : As, pro Certo Letæ, he ought to preſcribe to  diſtrain for it, 
as well as to have it. R. 11 Co. 44. 6. 

So, for an Amerciament in a Court-Baron. D. 11 Co. 45. 4. Dost. & St. 
J. 2. c. 9. 1 Rol. 666. J. 6. pin | 

So, for Toll in a Fair. 1 Rol. 666. J. 10, 15. Hob. 187. 


So, fora Tax chargeable by Cuſtom in a Vill, &c. for the Repair of a Bridge. 
1 Rol. 666. J. 20. 

So, for Land-cheap, or the like cuſtomary Payment within a Vill, Se. 

So, for the Profits of a Court-Baron reſerved to the Lord upon the Grant of a 

Mage: R. Mo. 870. 

So, for a Fine granted pro Licentia ene. Semb. 1 Leo. 2 

So, for the Cattle of the Lord where the Tenants have the ſole Paſture. Semb. 
2 Cre. 208. 


So, for a Fine aſſeſſed in a Leet by Cuſtom for refuſing to be ſworn Conſtable. 
R. Skin. 636. 


So, for a Relief upon an Alienation, where due only by Cuſtom, and not by 
Tenure, or Reſervation. Jon. 133. 


So, for Debt, Account, or Contract, Cc. a Diſtreſs cannot be taken. Dor. & 
S. I. f. 9. 


Nor, for Waſte, Renetetion, Sc. Do. & St. J. 2. c. . 

So, for a Service wholly- 8 a Diſtreſs cannot be taken; as, for Service 
in Frankalmoigne. Co. L. 96. a 

So, a Man cannot take two Diſtreſſes for the ſame Rent: for it was his Foll 
that he did not take ſufficient at firſt. R. Mo. 7. Cro. El. 13. R. Lut. 1536. 

Tho' he alledges that the firſt Diſtreſs was but of ſuch a Value, and that it was 
not ſufficient. Dub. Cro. El. 13. L Tut. 1536. 

But, for Rent due at ſeveral Ss he. may take ſeveral Diftreſſcs, tho' the 
Whole was due at firſt. Mo. 7. 

{It may be taken for Rent under a Leaſe, though the Tenant entered before 
the Commencement of it. Macdonel v. Welder, P. 9g G. Str. 550.] 


([A. 2.) At what Time. 


A Diſtreſs for Damage-feafant may be in the Night : otherwiſe the Cattle may 
eſcape. Co. L. 142. a. Vide Dod. & St. l.2. c. g. 


But for a Rent-Service or a Rent-Charge a Diſtreſs cannot bei in the Night. Co. 
L. 142. a. 

A Diſtreſs for Rent cannot be made upon the Day in which the Rent is pay- 
able: for it e be due till the laſt Moment of the Day. Doc. & St. J. 2. 
c. 9. Co. L. 4 

4 it cannot 1 after the Term ended. 1. Rel. 672. J. 15. Doct. & St. J. 2. 

Co. L. 47. 6. 

„ Tho the Lee continues in Poſſeſſion by Sufferance, or by Wrong g, after his 

0 expired: For he is not in, in Privity of the Leaſe. Cont. Kel. 96. a. R. 
1 Rol. 672. J. 20. | 

To a Diſtreſs cannot be for Rent after his Eſtate is determined : As, if a Man 
ſciſed of a Rent-Charge, or Rent-Service, in Fee, or for Life, grants over his 
Eſtate, he cannot diſtrain for Arrears due before his Grant. 4 Co. 50. 5. Ognel. 
I Rol. 672. J. 30. Co. L. 162. 6. Vide Dett, (B.) 

So, if a Grantee of a Rent for Years if he ſo long live, 1 his Executor or 


Adminiſtrator cannot diſtrain for the Arrears by the Common Law, nor by the 
St. 32 H. 8. 37. Cro. Car. 471. 
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So, 


So, if a Man ſeiſed in Fees Tail, or for Life, of a Rent, or Fee-farm, dies, 
his Executor or Heir cannot diſtrain by Common Law for the Arrears incurred in 
his Life-time, - Co. L. 162. "IEF \; 2466 
Nor, ſince S. 32 H. 8. for Relief, Aides, or Corporal Services Co. L. 162. 8. 
Nor, for a Nomine Pænæ. Co. I.. 162. 4. 1 9555 
Yet if a Leſſee for 20 Yeats leafes for 10 Years, and dies, his Execntor or 


Adminiſtrator may diſtrain for Arrears incurred in his Life- time: for the Execu- 
tor repreſents his Teſtator, and has the Reverſion and Rent annexed, in the ſame 
Plight as his Teſtator had it. R. 1 Rol. 672. J. 35. 2 | 
So, if a Leaſe be de Anno in Annum quamdiu, &c. and after a ſubſequent Year 
commenced the Leſſee dies; the Leſſor may diſtrain upon the Executor, or Ad- 
miniſtrator : for the Leaſe continues till the End of the Year. R. Sal. 414. 
{Vide Lut. 214.) | | TS, | 
And now, by the Sr. 32 H. 8. 37. An Executor or Adminiſtrator of any 
ſeiſed of Rent-ſervice, Charge, or Seck, or of Fee-farm in Fee, Tail, or for 
mae e have Debt, or diſtrain for Arrears due in the Life of the Teſtator, or 
nteſtate. MA oy ; 
And an Huſband ſeiſed in Right of his Wife, may do ſo for Arrears incurred 
in her Life, before or after Coverture. Se. 3. SEA 
So may Tenant per auter Jie, his Executors and Adminiſtrators, for Arrears 
incurred during the Life of Ce//uy gue vie. Sect. 4. | 
And all Rents in Money, or in Corn, Cattle, Pepper, &c. are within the Sta- 
tute. Co. L. 162. 6. | | TN: 
Sosa Diſtreſs may be upon the Land fo long as it is in Poſſeſſion of him that 
ought to pay, or any claiming by, from, or under him. R. 4 Co. 50. | 
So by the St. 8 Ann. 14. A Leſſor may diſtrain in fix Calendar Months after a 
Leaſe for Life, for Years, or at Will is determined: So as the Leſſor's Title or 
Intereſt, and the Poſſeflion of the Tenant from whom the Rent became due, be 
continuing. 5 | | | . 


(A+ 3.) In What Place. 


A Man may diſtrain for a Rent-ſervice in any Part of the Land holden. 
So, for a Rent charged, or reſerved upon a Leaſe, upon any Part of the Land 
out of which the Rent iſſues. | "3h „ 
And if a Houſe be upon the Land demiſed or charged, a Diſtreſs may be in the 
Houſe, when the Houſe is open. | 
So a Diſtreſs may be in a Houſe thro' the Doors or Windows. 1 Rol. 671. 
L 1 880 
17 e Land lies in two Counties, a Diſtreſs may be for the whole Rent in 
either County. 1 Rol. 671. J. 30. 
So, if it be in the Hands' of many Tenants, it may be for the Whole in the 
Land of any Tenant. 1 Rol. 671. J. 35. | 
[But if two Parcels of Land are let by the ſame Leſſor to the ſame Leſſee, by 
ſeparate Demiſes, and Rent due on both, there cannot be a joint Diſtreſs for both. 
Rogers v. Birkmire, P. 9 G. 2. Str. 1040. B. R. H. 245.] 
So if Cattle are driven to avoid the Diſtreſs when the Lord, Cc. is in View, 
they may be purſued freſhly, and taken in Land out of his Fee, or the Land 
holden. 1 Rol. 671. J. 40. Co. L. 161. 4. 6 
So, by the Sr. 8 Ann. 14. If a Leſſee clandeſtinely carry off Goods from the 
demiſed Premiſſes to prevent a Diſtreſs, the Leſſor, or any impowered by him, 
may in five Days after carrying off, take ſuch Goods, where-ever jfound, for the 
Rent arrear, and ſell or diſpoſe the ſame, as if diſtrained on the Premiſſes: Pro- 
vided, the Leſſor may not ſeiſe as a Diſtreſs Goods ſold bond fide, and for a valua- 


* [By the ble Conſideration, before ſuch Seiſure made.“ 


Ft. 11 G. 2. * 5 : - * | 
19 within 30 Days — And the Leſſor may break open an Hooſe to ſeiſe them, in the Day-time. — And may diſ rain Stock 


er Cattle and Crops growing on the Premiſſes. Jide this Statute. ] 
I | 


80, 


D 1s F R E 8 8. 


ss cbe Kiäg way Ai f 8 {Qt Land, of hi 
| & bim, or e L Lande o. Is [Tenant held 


ol. 670 
And if the Teller tak makes oo 40 Va de Ac hepa ER che King 
es ants of the nf eme the Arrears. R. 1 Rol. 605. 


ay, 5.0 See Pubchob 8 Rake mail ade Und hath 
King might! have, b e in the Land. Xt the A, 


tenant, 2 Ver 2714. 
Vet the King cannot diſtrain in FR of his Tenant, which are not in his 
actual Poſſeſſion and manured with His own Cattle: As, in Lands of the Tenant, 
demiſed for Life, for Years, or at Will. 2 l. 1 32. 2 Ver. 
80, if a. Demiſe be of a Manor, Nc. to Which an Rude beings, a Diſtreſs 
for Rent cannot be i in Fo Glebe « W the Advowſon. 1 Rol. 671. J. 22, 3 5. 
80 a Man may diſtrain for an Ae ment i in the Sheriff's Turn, 3 in any Lands 
of the Party within the County : for it is Perſonal. 1 Ro. 670. J. 30. 
And for an rn in a Hundred, or Leg Fithio the_whole Hundred, 
or Loet. 1 Rol. 670. J. 35, 40. 
Yet a Diſtreſs cannot be for an Ainerciamenit in a Leet, Ge. upon Land in the 
King s Poſſeſſion within the Precin& of the 5 or. 2 the King” 8 Pollet- 
ſion it is out of the Juriſdiction. i. Rol. 6 
But bythe St. of Marib, 52 H, 3.15. 0 ds cunque couſs Pye 
facere extra Feodum ſuum, nf if Domino Regi ri. ir, & C | 
And this was but an Affirmance of the Cohen Law. 2 Inf. 141. 15 
Wherefore none can diſtrain out of the Lands holden, S out of thoſe from 
which the Rent iſſues. 1 Rol. 671. e 
And tho Curt eſape. out of ,. ek when they are in View, the ** cannot 
diſtrain 2 Inft. 131. 


2 they * driven out for any SS Cauſe, except for avoiding the Diſ- 


trels, 5 4.48.2 161 

SE 2 ha $457 by che HT before the View of the Lord, tho' it be 
ing he Diſtreſs... Ca. L. 161, 4. 
rtle Damage-/e ſons Afi 88 out ef che Land aer View, they 
— iſttained. Co. : F, a. R 5% 

If a Man diſtrains out o Fee, Treſpaſs lies. 2 131. 

Or, an Action upon the 87 of hes Trl 5 131. 8 

80 by the Se.  Marl 5 Fans ade in Kis, or communi 2 

Tho it be within his | 

2 a Man diſtraing in the Highway, an Action lies upon the St. of Marlb, 
2Inſt. 1 

” * Man ſhall not avoid the Diſtreſs, in Lale. : er. it is not void. 
2 . 131 

But the King may en in. kt e Highway, ; py Pop "Is 

So a Diſtreſs. for an Amerciavieat may be in the Highway. 2 TR 670. 1. 44. 

So, for Toll-thorough, 

80, for a Rent-Charge, i! it de Parcel of the Thing out of which the Rent 


ſues : for the Sr. of Marlb. extends only tc to a Difres for Rents ' and Services. 
2 Inft. _ R. re. E.. * 


" : ol 


©(B) What Things may be difivained. 


(B. I.) For Rent-Service. 


ENERALLV. all moveable Goods, * Chattels of the Leſſee may be 
J diftrained; for Rent due, if they are found upon the Land demiſed. 
So moveable Goods Atrd Chattels of the Tenant, for Services due to his Lord. 
And of the Terr -tenant, for a Rent-charge. © 
So Cattle of a Stfah ger which are put, or eſcape into the Land out of which 
the Rent iſſues, may i Siſtrained for ſuch Rent. 11 H. 7. 4. 4. 15 H. 7. 17.6. 
N. 2 Sand. 289. 1 Rol. 668. J. 5, ad 30. 671. O. Vide infra. er 
Vol. III. H h Tho 


E De 14 K R B SS 
— . =o pe en 8 1 Land. 15 15H Apr 
elt or the, Fences of the fate Lind! R. 4 Bind: 


124... 
"And tho 95 e wo repaired.” y the Leſtor himſelf, or l Wy Tenant, 
pp 4 of it. Dub. er So, "Med. 


Sem. a Send: 289... But $ 

84. attle tiven to 128 11 by the they! 11 12 dll. 
maln feb the Rent ee poet, ey are dal . K. 2 ent. 50. 
3 Lev. 261. 


ram 


3 24. t wert Nich the Aſlent of the Leſſor. R. 2 725 8.45 8 


it was a Common Inn at which the Cattle were dep: Aer e 
this in Equity, 2 Fr Wo. 51 | 


” And the pP. erty was relieved upon 
Yor if Cattle, going to Market, are depaſtured by g. % 
4 ce Inn, they cannot be diſtrained 05 Fa Wy "We IP d. Nr 


2600 Bur Haid, that they are not Privileged tho” wing to Matker. 


2 1 Tenant in Common with B. Aal "ledfes bis third Part, it Cattle 
4 . or C. . y ad by.t their Licence, cannot be taken for Rent by A. 


ent. 22 phys 
15 Cattle 5 de into the Cloſe of B. and are frelhly purſged, "they cannot 
be taken for Rent the Cloſe. R. 1 Brownl. 1750. 
So, if Cattle which eſcape be Yiftraited for a long Arreat of Rent, he Owner 
ſhall be aided in Equity. 2 Fer. 131. Pf. cb. S. eee eee 


. "SE 1 
no 4 31G * 10 300 T6 T6 +4 385 on t rot 
13 Ku: (B. 2.) d Rani Th open rye get 
in 3.33 


+ S013 « Cl 
But for a 9 * generally, the Cattle or Goods of à Stranger cannot {he 
R. N 


Dub. 1 725 7.47. . " Cone." 1 Rol. 669. 4. 25. eg fz 
APES 
So, if one a 


fy Rl. by Ona 
ts a Rent-Charge, the Cattle of his Companion 
Einhot'be diſtrained. 1 Rol. 669, J. 20. e eb 29 7207, 2 
So, if a Man makes a Leaſe, and aftefwards ny a Rent: Charge 
Land, the Cattle of the Leſſee are not diſtrainable: for he claims paramo 
Charge. 1 Rol. 669. J. 4 peſos 
So, if a Rent-Charge E out of 4 Far th Cattle of the Copy 
holders are not diſtrainable. N. 1 Rel, 669. J. mann 2 
Or, if a Rent-Charge be sd out of a” for, by Preſeription.- 2 Dub I 
n ior ad a wt | 
Yet where a Stranger claims under the Grantee after the Grant of a :Rent- 
Due his Cattle are liable to Diftreſs : 7 As, the Cattle of 8 Leſſee, Where the 
iſe was after the Grant. 1 £ 
So, if a Joint-tenant grants a Rent, ET” afteryeerds leaſes to his Companion 
for Years, his Cattle are diſtrainablèe. 1 Rol. 669. J. 30, 10. 
8d, if Part of the Land charged comes to a Tenant in Common 6f another 
Port of. MLT R. Hob. go. 1 Rol. 670. ae a 


(s. 3.) For an Ametcisment, We a 402: 2% 


So the Cattle, or Goods, of a Stranger cannot be diſtrained for an W 
ment, Cc. Rol. 669. I. 7, Acc. F. N. B. 100. 1 * | 
Vide Ante, (A. 1, 3 Ne. . 10.) | 


(B. 4) For Damage feaſant 


"But ll Chattels ae men Land may be diſtrained Dam ame SIRE, . 
The Cattle of A. may be Giſtrained Damage-ſogfat, tho' put there Sy, a Stran- 
ger: without his Privity. R. 1 Rel. 66 5. 0. 

80 Ferrets, Greyhounds, Sc. which chaſe Conies in a Warren, may be dil- 


trained Damage: feaſant. 1 Rol. 664. J. 40, 41: IP 


pe 1e 81 D R B $ 4 119 


Bot a. Horſe upon Which a Man, rides upon the, Corn of another; cannot be 
taken Damage-feaſant. 1 Rol. 664. /. 45. Cont. per Ch. Juſtice... 1 Sid, 449. 


Ber Ne wih a Man carries ia f land auen gay Land. x. RYl. 664. 1. 43. I 


. 9 : : " 
_— re * ' * : " * 1 „ 
e eee (e bet ne. 


UT. for a Rent Service” Oe. Thin fixed to the Freehold abt be Aan Vide Ante, 
ed: As, the Doors or Windows of a Houſe. Co. L. 4. 6. 14 H. 8. 25. „ue 
Furngces, Cauldrons, &c. faſtned to the Houſe. G. L. 47. 6. | 
Nor Corn wing upon the Land. I Fel. _ W ha b Nor al- 
Nor a Millſtone fixed to a Mill. 14 HF. 8. 2 | i Long Gs 
Tho Ne sere . be picked fir the Ut of of the Mill. 14 E. 8: 25. þ. en 
Otherwiſe, if wholly ſevered, and removed from the Mill. 14 25 8. 25. . oY 
So Things of which no one has a valuable Property, cannot be diſtrained 
As, Things Fire Nature, Deer, Conies, Cc. nenen Co. L. 47, a. 
Nor Poultry, 3 Sc. 2 Inft. 133. | 3 
Nor a Dog. 1 1-200 
Nor Utenſils of T . bing uſeq* in Trade: e it is ft the | ublick 
Good, that Trade be 91 47 1 and therefore, the Books of a. Scho ſhall 
not be diſtrained. Co, L. 47. bob : 
Nor the Axe, or other In inane of a Cirpenthe, Ge. Gs K 47 * 
Nor an Anvil in a Smith's Shop. 14 H. 8. 25. we ; 
Nor a Millſtone in a Mill. 14 H. 8. 25. 6. Not 
Tho the Anvil be removed out of F the St Stock, or the Millftone out of the Mill, 
to be picked. R. 1 4H, 8: 25 25. 6. 
$0 by the Nr. 51 27.3 2:De Di ihe Blagcaris, Beats of the Ploug er which 
the Land, as Sheep,” c. Mall not be diſtrained, if there other ſuf 
— 855 Diſtreſs: which Was an _— of the F Lac. 2 of. 132. 
47. u . | 
Nor 2 Saddle Horſe.” 2 bf 1370 3 Rol. 667: 1 35. 
Nor Armour, Jewels; Apparel, Cc. 2 132. E 
So an Horſe in a Smith's Shop ſhall 25 be diſtrained for the Rent of the Shop. 


Co. L. 47. a: 
Nor an Horſe in 40 'Hoſtry.. C. L743. a. z BAERt 
Nor Cloth, or Garments in a Taylor's Shop. . L. 4 Is 


Nor Materials for Cloth in LY Weavet's Shop. 4 2 7 45. 4. R. Cro. El. 
550, 596. 

Net Corn, or. Meal ſent to the Mill, or Market. . L. 47: "Jo ? 

Tho' the Cloth, Cc. ba many Days at the Shop. Fer Brian,” 22 Ed. 4. 49. 
b. 1 Rol. 668. J. 35, 40. I 2/13 $31; 

Nor any Goods — to any Perſon in the Way of his Trade. 1 Sal. 250. 

Or delivered to any one to be ¹ for Hire: for he is a common Carrer as to 
them. R. 1 al. 2 50. | 

Yet Beaſts of the Plough 1 may be diftrained, if there be no other Diſtreſs. 
And Inſtruments of Trade, if they are unneceſſary. 1 Sal. 249. 

So, a Ship, Sails, or Tackle, for a Duty which ariſes from the Ship 1 As, for 
Toll for Goods laden upon the Ship. R. 1 Sal. 249. 

So Utenfils of Trade, &c. can be taken for a Diſtreſs ; in the Nature of an 
Execution: As, for * Rate to the Poor. Per _—_ 9% 0 on "Bf. 22 Car. 2. 
Cb. 1. Page 39. b bury : 4 

So an Here in a Cart loaden with dend R. 1 Sid. 422, 240 15 
1 Race-horſe A Stahle, half a Mile from the Inn, may be diſträin- 

Barnes 472. 
A Chariot funding at a Livery-ſtable may be diſtrained. Francis v. Wyatt, 


T. 4 G.3. 3B.M. 1498.] 
So Goods * be privileged rand Diſtreſs, when way. are in Uſe: As, an . 
&c. with which a Man is cutting Wood. Co. L. 4 


7* 
An Horſe on which a Man. is riding. Co. L. 47. 4 1 Sid. 440. 


ne 
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the Corn be ground. R. Cre. EI. 5 
Or, during that Time he befor ener leude. Per 2 J. Warburton cont. 


Ng = wif 20 Hrſe ripe Hog i Bed fro te » Ef: 8 
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Meal or Grain out of «hg. Vide 1 Rot. 67. 4 a 3 
Nor. Conn in Sbocks, Ir Straw; nor Hy. o 4 eee 33.667. 


ee 3 e 5 for A + an FEE] — 
a” 


in a Cart ma d aki I be r Cart loadec 
with Showers. orton v. ert. 301. Iva A N 107 
But now, 5 the St. F * Ss poſer ing: Rent-Acrear on a 
8 r 8b. 1. * 2 in the Stmw, 9 78 
Hay in a — — Rick, or. the 


d Bent nd nk up nd 1 
e dot de Fre 


> eh? {i ET alt 2 
_ wh Corn might be « ſt ined for 
Ao for * might be engel, tel 8 2 Abe - - 
So now, Corn may be . We e ed. R. E. But. 214 
eee ton torres F. by 0 10. lac (7 pot, © AIG 53. £5 1 M0 H [18.96 
3 * 
(9) How a Dan hail 9 eas 
4980 : L. U 2780 1 9 * do 10% 
A A NN (.. ): Tf dein be impounitel + AMA 1677 
VERY Diſtreſs t to be imponndbd in a lau ful Pound. 1; 705 2 5 
Almefu hound either open or clofe. Co: E. 47. 0.201 281 01 


2 open Pound is every Place in n which the putting the Cattle Gen unt make 

thzzO©wner:a Treipaſied, und where he may give: thetn to eat and drink without 

EF re{pats2= D i Stud. d. a. c. 271 Niue 5 H. 7. 3 089 +05 08 hotrilab 20 
Be it a common Pound erected on the Manor for this Purpoſe... Ce. L. 47. ö. 
Or, thb Cloſel of the Party; who makes the Diſtreſs. C. G. 47.16.25! 1 / 
Or, the Claſpto8: out of a Mr . Leave: . 5 Hg Co, 


. 47. A. dd 903 mon stig dafl yall 5 1 line „gie 0 
A Pound cloſe is 5 che Gdode are — Hose or other Plare, (where 
the Owner Cannot enter io chem. Cb. . 239.6 2D oh 1 Litas 


Furntare, and Goods, which will be damaged by the Weather,” or ats: in Pan- 
ger of being ſtolen, ought to be put into a Pound cloſe ; ws, eng 
pounder ſhall anſwer for them. Co. L. pt Ik. 
H Oattle be impounded in a Pound Claſe, the Inigounder gal Cuſtaio them 
without TE for it. Co. L. 47. 6. 

Hut iff they be put in an Pwd, "they ſhall. be ſuſtained at the Peril of th 
Owner. Co. L. 47. 6. 
27 By nene might be impounded where the Party pleaſed. 


2 Inſt. 106. 


By the Sr. of :Mar/6. 52 H 3. 4. it mall not be anpbunded out of the County 
OC 2 * 


— 


DISTRESS 


And this extends to all Goods, or Cattle diſtrained. 2 Inf. 107. | 
And if a Diſtreſs for a Rent-Charge or Damage-feaſant be carried out of the 
County, the Party ſhall ' make Ranſom. 2 Int. 106. 4 | 

If a Diſtreſs be for a Rent-Service, he ſhall be amerced. 2 Inf, 106. 

And * St. of Marlb. as to all taking of Cattle is confirmed by the Sr. 
V. 1. 16. ei by: Ig | | | 

And by the St. 1 & 2 Ph. & M. 12. No Diſtreſs of Cattle ſhall be carried out 
of the Hundred, Fc. unleſs to a Pound in the ſame County within three Miles 
Diſtance, on Pain of 5%. and treble Damages. | 

And no ſingle Diſtreſs of Goods or Cattle ſhall be, impounded in ſeveral Places 
to inforce ſeveral Replevies, on Pain of 5/. and treble Damages. #2: 

And none ſhall take above 4.9. for Impoundage of any one Diſtreſs, on Pain of 
51. above the Money ſo taken. 1. | | 

But a Lord of a Manor, in a Diſtrefs for his Services, may impound upon his 
Manor, tho' it be in another County: for it is out of the Miſchief, tho' it be 
within the Words of Sz. of Marib. 4. 22 Ed. 4. 11. 2 Inft. 106. 

So, if a Diſtreſs be out of the County, "Treſpaſs does not lie; but he ought to 
have an Action on the Statute, R. per 3 J. 3 Lev. 48. 

80 Goods diſtrained ought to be removed within a convenient Time. Med. 
Co: 218. | 
If the Diſtreſs be for Rent, they ſhall be removed immediately. Semb. Med. 


Ca. 215. | 

If = Party quits the Poſſeſſion after a Diſtreſs made, before Removal, the 
re-taking ſhall not be deemed a Reſcue. Mod. Ca. 216. 

But by the St. 2 V. & M. 5. Corn or Hay diſtrained ſhall not be removed, &c. 


' from the Place where ſeiſed, but kept there till replevied, or ſold. * "I ono 


Diſtreſſes may he,impounded, ſecured, and ſold on the Premiſſes 


If Cattle or Goods diſtrained be put into a lawful Pound, and the Owner, or a „. g.) 
Stranger takes them out of the Pound, a Parco fracto lies. F. N. B. 100. E. Whes, and 
And tho' a Servant made the Diſtreſs, the Maſter ſhall have the Parco Frafo. by whom it 
F. N. B. 100. E. | h | _ 
So, if Cattle are impounded in the Soil of a Stranger, with his Conſent. 
the Diſtrainer, and not the Owner of the Soil, ſhall have the Parco fracto. 
F. N. B. 100. E. 74 # | | 
A Parco fracto lies, tho' the Diſtreſs and impounding were without Cauſe. 
R. Bend. 30. 1 Sal. 247. , 1 And. 31. 1 Rol. 673. J. 5 | 
But if the Lord of a Manor, or the Owner of the $0, put out the Cattle, a 
Parco fracto does not lie; but an Action on the Caſe. Per. Jon. Win. 81. 
So if the Diſtreſs was without Cauſe, and the Owner takes them from the 
2 where the Door was unlockt, a Parco fracto does not lie. 1 Rol. 674. J. 5. 
L. 47. 6. r 
The rit lies vi & armis. F. N. B. 100. F. . 
But the Writ need not ſhew to whom the Property of the Cattle or Goods 
belongs. F. N. B. 100, F. * | 
Nor what Kind of Cattle they are. F. N. B. 100, F. EY 
So a Declaration in a Parco fracto need not ſhew a Title to make the Diſtreſs. 
1 Sal. 247. 9 ; | | 
To 1 * frafto the Defendant ſhall plead Not guilty. . Wi 
If he ſays, that being Lord of the Soil he broke the Lock to put in others of . - = 
his own, it is ill: for it amounts to the General Iflue : for if the Cattle did not 1 
eſcape, it is not a Breach of the Pound. Vin. 80. - 4:8 


: 


So, if a Diſtreſs be reſcued before the impounding, the Party who made the (D. z.) 1 
Diſtreſs may have a Writ of Reſcous. F. N. B. 101. C. * — les. | wh 
If the Diſtreſs was by a Servant, the Maſter ſhall have Reſcous. F. N. B. 101. E. 1 
Reſeous ſhall be, where a Man reſcues, or ſets at large, Goods lawfully diſ- 
trained. Co. L. 160. b. Vide Reſcous, (A.) 
If Cattle diſtrained go into the Houſe of the Owner, and he upon Demand 
refuſes Delivery, it will be a Reſcous. Co. L. 161. 4. . 
T0 a : Ii EIN By 


D 4 s T R E 8 6 


. By St. 2 W.& M. * On a P6und- Breach or Reſeous of Gods. Aſtrained for 
| | Reſelus? a mae. the. Perſon erſon grieved, by: ſpecial Action on the Cale; may fecovet treble 
= | Damages, and Coſts of Suit #gainft the Offunder, or Owner ef the Goods, 
Ft „ ik they be found te come to his Vie or Poſſeſſon. Lui. 213. Vu Pleader, 
| ® [ide the (2 29 ee 

I 8.11 6.2: S0, by the 88 Lan: the Maſter, for whom 15 Diſtreſs was wage, may 
| 


A 
* 
* 


e! have Remedy by Writ of Retour. E, N. B. ro1:F. Vide Roe (CO) 
So the Party may matntam an Action on the Caſe on tlie S7. 2 . & . tho no 

Notice of the Diſtreſs was given to the Leſſee: for Notiee lignifies 1 to a 

| | Wrong-doer. - R. Tut. 214: Vide Fleader, (2 8. 29. * 


. 5 1 But Goods Sanne be bse before a are in the Poſſeflon of him wh i. 
Teens ie ſtrains: for if he is prevented from making the Diſtreſs, an Action on the Cafe 
lies, not Reſcous.” F. N. B. 102. F. 

80, if he who takes the Diſtreſs, quits the Pofleflion of the Gobi, the taking 

of them will not be a Re/cous. R. Mod. Ca. 21 5. 

So a Man may make Reſcous, if his Cattle; or Goods be taken withdtit Cauſe; 

Or, if he be frequently diſtrained, fo that he cannot manure his Land, be hall 

have an Afife de fovent Diſtreſf. # Co: 11. 6. 

As, if the Lord diſtrains for Rent when nothing is in Arrear. 405 1 1. . Co. 


TL. ee... 00 I Or ST SLE 
So if he diſtrains for Rent due by . the Tenant may tebder ſo 
| * much as is due of Right, and make Reſcour if it be refuſed. 4 Co, 11 3. 


Fu, So, if the Tenant tenders the Rent before Diftreſs, W is refuſed, and the 
Abb . afterwards diſtrains, the Tenant may wake Feſevur. Co. . 766. b. 
| 2 Inſt. 10 Way | 
ae = 4 if he Lord diſtrains out of his phe the Tenant may make Reſeous. Co. 
L. 161. 4. Vide Ante, (A. z.) 
1 wen . 6 4 Hi . Plice where by Law he ought not to diſtrain. Co. L. 
ber Vide ante, (A N 
8 2. 80, uf the Cattle of dtex are taken, the Owner may make ke Cv. 
160. 6. 
33 Beaſts of the Plough, Ge: which ought not to be diftrained. Co. L. 161. 4. 
Vide Ante, (B. f, &c -C.) 
Or any Thing not diftrainable by Common Law, or 8 kv. E. WY 4. 
80 a Reſcour may be made upon a Diſtreſs for a ent-Charge,” as welk as fr 2 
Rent Regchs if the Diſtreſs is not lawful.” Co. L. 160. 3. 
1 1 a Hlſtreſs for an Amerciament, which dbes not ar vE be ffi; 
þ 5 if It bo upon a Preſentment in a Felt for diverting a Highway; for it can- 
not. be diverted Fe it may be ſto pped or bbſtructed': ut but e der i e for 
3 R. 1 And. 234. . 


abcp D 40 elt (D. 6). But a Diftteſs hall not be uſed. 


5 So a Diſtreſs ought not to be 4, 55 that cakes him; who diſtrined, a 
” Freſpaſſer ab initio. Vide Peda, (C 7229 01 
A sĩ, if he drives it to A AWE: 264 chere kells it. N. 1 Hi: 65. 
If a Horſe three Times leaps over the Pound, for which he ties the Horſt 
2. a 175 in, the Pound, and the As chokes bimſle of the Ow”. 1 Rol. 
28.0 - 
973; a Man works Cattle Mthaiged;" 1 Eko: 220. | 
If a Man hun an Hide, and for Peil, tans it. R. Crv. El. 785 


Me | * 


2 Ral. 562. 14. 25 1 
If he n a Hog head of Bret, d taſtes the Liquor. R. Mod. Ca. 2 1 5, 6. 
Wy | * 2 00 F: a Man milk a Cow; tho" it e for the Benefit of the Cow. R. x Ro.. 


67 - Noy 119. 1 Leb. 220. Fill 2 Oro. 148. Semb. cont. } 
17 b he 88800 a Trunk for greater Security, being informed that ther are in it 
Things of Value. D. 1 Vent. 3th, 3; 2. = 
u 


*D 5158" -T 1 ©2586. 
But uſmg for the Bltiefit of the Owner mall be allowed: As, if he fcours = 
Armout talen for a Diſtreſs; Vide Co. EI. 583. n 


80, if Cows, Horfes, &c. are taken in Withernam, they may be milked or 
worked in a reaſonable Manner: for they are delivered to the Party in lieu of his 
own Cattle: R. 1 Leo. 220. : | 

And when the Cattle are reſtored, the Labour ſhall be for their Diet. Ow. 46. 
So, if ſeveral Barrels of Beer are diſtrained for Rent; and the Diſtrainer takes 


| (D. 7.) Nor fold. 


So, by the Common Law, a Diſtreſs for Rent cannot be ſold, 


tho' they might be diftrained. 2 Rel. 1 59. 1.45. | 
804 Diſtreſs for a Fine, or Amerciament, in a Leet the Lord may ſell, or im- 
pound, at his Pleafure. 8 Co: 41. . ; 

So, by Cuſtom, he may ſell upon a D/fringas pro certo Letæ, or for an Amer- 
ciament in a Court-Baron. R. 1 Sal. 379. | | 
So where a Statute gives an Execution for a Penalty by Diſtreſs, without more, 
the Officer may ſell. R. 2 Jon. 2 5. R. 1 Sal. 379. | 


But now, by the St. 2 W. & M. 5. If Goods be diſtrained for Rent due, on 


after ſuch Diſtreſs taken, and Notice thereof wit the Cauſe of taking, left at 
the chief Manſion, or other molt not6rjous Place of the Premiſes charged with 
the Rent, Then after ſuch Diſtreſs, Notice nd five, Days, the Diſtrainer, with 
the Sheriff, Unler-theti®, or Conſtable of the Hundred of Place, may cauſe the 
Goods to be appraiſed 57 two Sworn Appraiſers, (whom the Sheriff, Under- 
ſheriff, &c. 11 cat y and after Wards 1 4 ſell the Name for che beſt Price that 
can be gotten, towards Satisfaction of the Rent, and Charges of ſuch Diſtreſs, 
N and Sale: Ieaving the Oterplus, if any, in the Hands of the She- 
iff or Conſtable for the Owner's Uſe. G7 | 
If a Diſtreſs be for Rent, Notice of it öught to be given. 
2 all Goods diſtrained, except Corn and Hay, ought to be removed imme- 
ately. R. Mod. Ca. 215. 2 | 
But Noticefmay 10 to the Tetant in! Perſdn, ag well as fete at his Houſe, 
8 R. T. 7 V. 3. B. R. inter Walter and Rumball. 1 Sal. 247. (Vide 1 
had? if . not the Goods of the Tenant himſelf, Notice to the Owner of 
the Goods is ſufficient. R. 4 Mod. 394, 5. in Trover, or other Action for the 
Goods, bythe Oner#} 1 SH, 979. Et, 
But if the Tenant had brought a Replevin for the Goods, Notice to the Qwner 
had not been fufhoirfit, without Notice alſo at the, Manſion 1 Tenant, or 
other notorious Place upon the Premiſſes. II Sel. 247: (Vide 1 Ld. Kay. 54.) 
So, if a Diſtreſs be upon Land within two Hundreds, the Conſtable of the 
Hundred, where the Diſtreſs was impounded, may ſwear the Appraiſers. R. 4 


Med. & Sal. Van Ray. +; LA \ #:.: CC} 
Yer 255 - + 66. 4 ＋ 2 1 —— 2 County. 1 Sal 24. 
A Sale by the Diſtrainer or his 8 

not preſent at the Sale! R. T. 7 

4 Mod. 390. | 

And a Sale for a Price at which they were appraiſed, ſhall be intended the beſt 


Erice, if. the contrary does not appear. R. inter Walter and Rumball, 4 Mod. 391. 
Crap 2d, let , 


— 


erv 
W. 3. B. R. inter Malter and Rumball. Vide 


3 So 


ant is ſufficient, tho' the Sheriff, &c. be 


the Liquor of one; he ſhall be a Treſpaſſer only for that Barrel. Mo. Ca. 216. * (“ By che d. 


n | | 110. 2.19. 
$. 19, 26. Diftreſſes for Rent mall not be deemed unlawful for any Irregalariry or valawful Act afterwards done by the Ps 
rain ing nor de Party debmed & Treſpꝰſſer ab d, bot the Parties gr eved thereby may recover Satisfaction for the ſpecial 
Damage and no in an Action of Treſpaſe, or on the Caſe; and the Plaintiff recovering ſhall be paid his full Coſts 
of Suit. But no. Tenant Mall recover in ſuch Action, if Tender of Amends hath beed made by the Party diſtraining.] 


(D. 7.) 


Vet, by the Common Law, the King might ſell it. By the Com- 
But not the Cattle of an UndefSLeſſte of his Tenant after the Rent incurred : 0 * 


(b. s.) 


Demiſe, or Contract, and the Owner does not levy them in five Days next When by 


Statute. 
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So now, by the 84.4 Geo. 2. 28. Remedy ſhall be by Diſtreſs and Sale, for 
Rents- ſeck, of Aﬀiſe, and Chief-Rents, ald three Years in twenty Years be. 
fore that Seſſion of nn or afterwards created, as for Rent . on 


rg ee 


Notice of t 7 where Goods diftrained « are depoſited wall within one Week de Lire to the Leſſee or left at his laſt Place of 

| Abode; and if after a Diſtreſs for Rent, taken of Corn, Ec. growing, Wc. the Rent, and Coſts of the Diſtreſs be paid, or 
tendered, the Diſtreſs ſhall ceafe, and the Corn, We. ſhall be delivered Ps the Tenant, 

And &y 4. Stat. Nee may be . es Wan and ow on the *— 


OD. 5) Yet by Sr. 2 V. & M. 5. If Diſtreſs ad Sale ſhall be made for Rent, when 
When nor. 10 Rent is due, the Owner of the Goods diſtrained may by Treſpaſs, or Action 
on the Caſe againſt the Diſtrainer, his Executor or Adminiſtrator, recover the 
double Value of the Goods diſtrained and fold, with full Coſts. Vide 4 Mod. 231. 
And the Plaintiff need not alledge a Demiſe in Form. R. 4 Mod. 232. 
And it is ſufficient to ſay, that the Nn the bw cog nomine Diftric- 
tionis. R. 4 Mad. 2 32. | 


| Repleviy 
When Replevin lies upon a Diſtreſß, Vide i in Replevin. —Phader, (3 K. 1, &c. ) 


Vide more of Title Difreſs, in By-Law, (D. 2. )—Pleader, (2 85 WM 18 M. 
25s .)—Rent, (D. 3, &c.)— Sein, (E. 5 (E. wy; 


FE. 


'D I 8 T R 1B U E 10 N. 
- Diſtribution of a Bankrupt 8 Eſtate, 


* 


Vide ras: (D. 30, 31.) 


' Diſtribution of an Jatetate 8 Ebate. 1 2 
Vide Adninjtration, (H. )—Chancery, (3 D. I, &c.) 


—Diſtributtve Wozds, - 
Fat aal. 0. 13.) | 
Ani D L 8 T R 1 N 6 VI 8. 
ru le Enqueſ, (C. 6. Pahl. (D. 7-) 


'D F 8 T UR BA N C E. 


vil dus por the Cſs for Diftrbnc. — Phader, r 6.) — 
e 507 


D I VINE 8 E R VIC E. 
V. ide Sacraments, (B. —E,) 


DIVORCE 


. 


D 1 V 0 R c E. 


2 auen, (H. 43. )—Baron and Feme, (C. 1, he oder, 
| (.A. 1, 2. —Pleader, (2 V. DRY. 


„„ n Chaſe, (M.) 


q a 
I” IS | p Ws." 1 r ä r — — tat —_— — * WY — EF IT * — 8 * 
6. a — — — _ 


e rte. 
(3) The Oꝛiginal of it, &c. 


HE King founds a Church, Hoſpital, or Chapel, and exempts it from 
T the Juriſdiction of the Ordinary; this ſhall be a Donative. Co. L. 344. 4 
„if * founds it, tho' he does not exempt it by expreſs Words. Co, 


TAG 
Oo if a Subject, by the Kin ng's Licence, founds a Church, or Chapel, to be 


exempt from the Juriſdiction of the Ordinary, it ſhall be a Donative: and this 
was the Original 1 all Donatives. Co. L. 344. 2. 


Originally all Abbies and Priories were Donative. 

'So all the Biſhopricks in England were Donative by the Delivery of a Crozier, 
and Ring, till by a Charter 5 June 17 Job. they were 1 eligible. Co. L. 344. 

A Prebend, Chantry, and Chapel may be Donative. Co. L. 344. 4. 
And, at this Day, a Parochial Church of the King's Foundation, may be Dona- 
tive, and ſhall have the Cure of Souls. 2 Ro. 341. J. 20. 


So, if it be of the Foundation of a Subject, Semb. Co. L. 344. a. 2 Rol. 
341. J. 30. 2 Cre. bz. | 


But generally, a Donative has not Curam Animarum, where it has not Preſen- | 


tation and Inſtitution. Per Twiſd. and Keeling. 1 Mod. 1 7. 
A Donative is exempted from the Juriſdiction of the Ordinary. Co. L. 344. a. 
And therefore, the Incumbent need only have the Donation from the Patron, 
without Admiſſion or Inſtitution by the Ordinary. Co. L. 344. a. Dav. 46. 6. 
2 Cro. 63. 


And a Lapſe does not incur for Want of a Donation, if it be not ſpecially pro- 
vided in the Foundation. Co. L. 344. a. 2 Cre. 517. 

The Ordinary cannot viſit; but the Patron may. Co. L. 344.4. Dav. 46. 6. 

If the King be Patron, he viſits by his Chancellor. Co. L. 344. a. Vide 
Viſitor, (A. 2.) f 

If a Nur he viſits by Commiſſioners. G. L. 344. 4. 2 Rol. 341. J. 30. 
Vide Viſitor, (A. 4.) 

So the Patron ſolely may deprive for Hereſy, or other Offence. R. Tel. 61, 2. 

The Patron ſolely ſhall inquire of the Reparation, and Ornaments. 1 Mod. go. 

If the Biſhop intermeddles with that which belongs to the Patron, a Prohibi- 
tion ſhall go. 1 Mod. go. 


Yet the Incumbent ought to be inſra ſacros Ordines ; for his Function is Spi 
ritual. Co. L. 344. 4. if the Donative has a Cure. 2 Fel. 341. J. 35. 
[The Incumbent of a Donative muſt be 23, in Deacons Orders, ſubſcribe, 
read, Fc. as for any other Benefice : but it is not neceſſary for him to prove the 


n of them. Powell v. Milburn, M. 1 3 G. 3. 3 Will. 355.) 


And if he be diſturbed, the Patron ſhall have a Quare Impedis præſentare ad 
ws 52 and ſhall count upon the Special Matter. Co. L. 344. 4. ide F lager, 
31.6 
Vor. III. | PRES > 


So 


K. Tel. 61. 
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so he may be cited to * a Licence from the Biſhop to preach 3 And a Pro- 
hibition does not go. R. 1 Mod. go. 2 Keb. 87. 
* 175 not have a Lieence to pfedch. Howell v. Milburn, M. 13 G. 3. 
W: 
x Or ee there without Licence. R. pry. 4 7. 1 Sid. 432. 1 Mod. 22. 
So if he preſents to a Donative by aan. it will be within the St. 31 EI. 6. 
| R. Cro. Car. 
| But if it 85 8 doubted, whether — be Danative,of Preſentative, and any ſues 
for Induction, a Prohibition does not go: for till induction the Incumbent has 
no Remedy to try the Right; and 2 it be a Donative, the Induction is null. R. 
Cro. El. 65 
So, if a . preſents his Clerk. to a Boar: to the Ordinaty, who admits 
and inſtitutes him; it ſhall never be donative afterwards, but always Preſentative. 
Co. L. 344. 3. 2 Rol. 342. J. 45. 2 Cro. * 
But a [Preſentation to a Donative b tranger, and Admiſſion afid Inſti- 
tution upon it, do not make the Churc Preſentative. Co. L. 344. 8 2 Fol. 
a. J. 50. 
2 Ds. 2 a Donative ereated by the King's Letters Patent. Per 2 J. Sal. 541. 
If an Incumbent of a Donative reſigns his Church to the Patron, the Pro- 
perty. is deveſted out. of him, without: other Ceremony. | N. 2 Cre. 63. Tel. 61. 


Me. 765. 10 A1 
Abel there be tro Patrons, if he * to one of them, if the orer aſl 
R. 2 Cro. 63 | 


* So, if he reſigns to one of 'the Patrons and a Stranger. p. l. 
| "oi Reſignation i in the Words of the Donation, as, of bis Glare. amounts to 2 
Reſignation of the Whole. R. 2 Cro. 63. Tel. 6. 

Bot if the Patron refuſes to make a Donation. when the Church | is Parochial 
the Ordinary may compel him to make it; for he is not exempt, tho the Church 
is. Per 4 J. Tel. 61. 

[If 4. "Iced of Advowſon of of peng the Church becomegold; A. dies (the 
Church ſtill void) aging cf made his Will and B. Executor, it deſcends to 
the Heir at Law ; was it Preſentative, the Executor would have Title. en 
ton v. Tamworth School, P. 3 G. 3. 2 Wilf. 1 50. 


2M 


DOUBLE DECLARATION: 
V. de Nader, (6:3 33.) 


DOUBLE PLEA. 
Vide Pleader, (E. 2.) 


DOUBLE REPLICATION. 
Vide Pleader, F. 16. 


K 1 


(A) Power by the common Law. 


(A .) What Wife {hall be endowed, 


OWE is by the Common Law, by Cuſtom; A4 22 Ec ſe, Ex 
2 77 ae Of B, L A beak, f F ” 
Power by the Common Law is; when a Wodan takes an Huſband ſeiſed in 
Fee, in Oenerat Tail, or as Heir to a Special Tail, after the Death of her Huſ- 
band; (if ſhe be then. 9 ' Years. old,) ſhe ſhall be endowed of a za Part of all 
Lands and Tenettittits of which her Huſband was ſeiſed during the Coverture, 

to hold in Severalty for her Life, Lit. S. 36. 
Wife; regularly, ſhall be endo 
ho ſhe was a Nief before Marri Go. L. zi. 
ow ſhe was. divorſed 2 Men 5 & Thirs, | . . 33- . or dirorceable Q 
55 the Huſband died before the Divorce. Co. L. 33˙ #, 


N on 


cath of her Huſband; C. L. 33. a: Vide Pet, (F. 1.) 
Tho Her Huſband was an Idiot, or Non compot, or . 05 4 82 7 
Attainted for Felony; Tre) 6. Præmunire, Hereſy, 8 
Tho, the Huſband, was a Fillen to a Pn e if the luſband died 
before the Entry of his Lord! Co. L. 31. 4 
So, where the Hüſband was attainted for Treaſon, er the An reverſed 


byEerof. Mo. 639. 
(A. 2) What not. 


But if the Wife of a Subject be an Alien, the thall not be endowed: 05. L. 

31. 3. Vide Alien, (C. 1.) | | 

Nor the Wife of an Alien! Co. L. 31. a: | 

Nor the Wife of the King's Villein. Co. L. 3 

So, if an Allen, after Alienation by her kt be made 4 Denizen, ſhe 

ſhall not be endowed: Co. L. 33- 4 

So, if the Matriage be divorced 2 Vinculh, the Woman ſhall not be eridowed. 

Co. L. 33. 5. 1 Rol. 791. R. 47 Ed: 3. pl. 78. 

> 1 0 if a Wife elopes from her Hat, and be not reconciled... Vide 
off, (F. E. ) 

'So the Wotnan ſhall not be endowed, if it be not a lawful Marriage: for it 

ſhall be tried by the Biſhop. 1 Leo. 53: 

So, if the Huſband be attainted for High Treaſon, his Wife ſhall not be en- 

dowed. Co. L. 31. 4. for the St. i Ed. * 12. which allows Dower to the Wife 

of a Perſon attalated of Treaſon, is 5 as to this by the St. 5 & 6 Ed. 6. 

11. Co. L. 37. 4. 41. a. Vide Poſt; ) Fide Bo feitre, (B: 2.) 


31. a. I Leo. 

So a ſew, who is not N to Chriſtianity with her Huſband, ſhall loſe 
er Dower. Co. L. IS: 

So the Wife ſhall not 3 Dower, if the Huſband be attainted for Treaſon, 
tho' afterwards pardoned. 1 Leo. 

So, if a Huſband takes a Wife, bang! his former Wife; the ſecond Marriage 
is null, and the Wife ſhall not be endowed. Perk. S. 304: 

So, if a Wife takes a ſecond Huſband in the Life of the former, ſhe ſhall not 
not endowed. Perk. S. 305. 

So, if a Woman be contracted to a Huſband, who dies before the Mar- 
age is compleated. Perk. S. 306. 


"Ft che Wide Was attalnted for Felony, Ge. if the was afterwards pended | 
* | 


Tho' the Treaſon was committed A the Title to Dower commenced. Co. L. 
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D 0 W- E R. 
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1 


75 (A. 8.) At what Age, e VI 
EIT OE > 3". 347.7 Nr HO 


her Huſband; 2 nnen before the Age of twelve 


Years. Co. 703 
Tho the Husband was under the Age of nine Years. Co. L. 33. 3. 40. 4. 

Y 'Tho' the Husband aliens the ths Land 1 n Wife dai, ker Ag of nine 
ears. Co. L 8 1 
Tho the Wile wa was above the Age of 100 Years; ſo thi. by. Pollibility he 


could not have Iſſue. Co. L. 40. 4. 1 Rol. 67 5. J. II. 


But a Wife mall not have Dower by the Common Law, if the-be.u Wen Age 
of nine Yedts at the Death of her Huſband. Co. L. 33- 4. Vide 1 Rol. 675. 1.15; 

Let a Wife may have Dower Ex Aﬀenſu Patric, or 5 von MORE before 
[OF Go. L. 37. 425 he | 


(A. 40 "Of what Seilin. | 


A Wife ſhall be endowed the Held bad a Sci in pa . 


hefe he had an actual Seiſin. 0. L. 


And therefore, if after a Deſcent ao 1 the Huſband dies befqre Entry, 
his Wife ſhall be endowed. Co. L. 31. a. 

So a Wik ife ſhall he endowed, tho'-t He Seiſin did u not contiane till the Death of 
the Huſband : As, if a Man ſeifed'l in Fee takes a Wife, and then ſells, or hens 
his Lands to another and his Heirs. Ce. L. 3a. 4. 

80 a Wife ſhalt be endowed,” the” the Eſtate of her Huſband be evicted "LR 
Elder Title, after Ceſer of the Eviction : As, if the Grandfather enfeoffs the 
Father, and afte the Wife of the Granfather recovers. Dower from him, 
and ew; 75 Wife of the Father ſhall be afterwards endowed*of the ſame Lind 
Co. L | | 
So, 11 Land deſcends to the Father, * * W his Wife is unit « if the 
Wife of the Grandfather recovers her Dower againſt her, and NO dies, the 


; Wife of the Father ſhall have the Land after her Death. Co. L. r = 
d is evict 


So the Wife ſhall be endowed, where the Eſtate: of the Hu 
by.C 2 As, if a Man recovers againſt him by his Reddition, without Right. 


"> Ft be 8 St. W. 2. Ep If there be a Recovery by Default, and he cannot ſhew 
a Right. 2 Inf. 349. 

80 a Wife ſhall be — where the Huſband had the Eſtate, tho” it was 
upon Truſt to give to another: As, if a Feoffment be to A. upon Condition that 
he enfeoff B; the Wife of A. ſhall be endowed. 1 Rol. 678. J. 36. 

If a Bargain and Sale be to A. in Fee, in Conſideration, that e re-demiſe to 
the Bargainor, 755 a Condition to be void; tho it be in the Nature of a Mort- 
gage, yet the Wife of J. ſhall be endowed: For it ought to be a Bargain to 
two if he would avoid the Dower of the Wife; and therefore Equity will not 
giye Relief. Na to Chancery, Cro. Cor. 191. | 


(A. 5.) Of what, not. 


But a Wife ſhall not FE endowed, where her Huſband had Seiſin ET for an 
Inſtant, or as an Inſtrument: 2s, if Ceftuy que uſe after the St. 1 R. 3. and before 
the 1 27 _ 8. 10. had made a Feoffnent, his Wife would not be endowed. 
Co. 7 

So, ika a Feoffment be now to B. and his Heirs, to the Uſe of 2 and his Heirs; 
the Wife of the Feoffee ſhall not be endowed. 

Nor, the __ of the Conuſee of a Fine who renders the Eſtate to the 


Conuſor. Co. L. 31. b. 2 Co. 7 


If a Copyhold eſcheats to the * of a Manor, who afterwards grants it by 


Copy ; his Wife ſhall not be endowed of it. K. 4 Co. 24. 4 


a Mortgagor pays the Money at the Day, the Wife of the Mortgage {hall 
not be endowed. Cro. Car. 191. 


Or, if he redeems by Conſent after the Day. N: 1 Rol. 679. 0, 5 
4 


b oO W E R. 


80, if Tewant. for Life makes = Feaffment ;, tho' he has * Who gives a 
Fee, his Wife ſhall not be endowed: for the ſame Inſtant that he had a Fee, it 
was out of him 2 Cro. GES. 1, Rel; 676. J. 45. | 

So, if a „ makes a Numa; tho the Eſtate was ſevered for an 
ro. 01 
80, if Tenant * ſpec ial Tail makes A Feoffment, with a Lettes of Attorney, 
Ge. 25 pho takes a "Wife, and'afterwards Livery is made. R. 2 Cro: 615. 1 
Fol. 676: J. 50. 

80 7 Wife a ſhall not he endowed, where the Seiſin of her Huſband is whelly 
defeated : As, if Land deſcends to, A. who enters, and then his Mother recovers 
Dower from him, and afterwards dies; the Wife of A. ſhall not be endowed : 
r. Co. L. 31. 4 

If a Feoffor enters upon a Feoffee for a Condition broken ; the. Wife of the 
Feoffee ſhall, not be endowed:: for his „ * defeated by the Re- entry of the 
Feoffor. Perk. S. 311, 312. 1 Rob. 474. 

If Land taken in Exchange, or 2 upon Partition; be afterwards re- 
covered in Value, upon Eviction of the Land given in Exchange, &c. the Wife 
ſhall not be endowed of the Land recovered, Perk. S. 30g, 310. 


So, if the Scifin of the Husband be evicted by a Recovery upon Title, his 
Wife ſhall not be endowed. 2 Ivf. 349. 


80, if Tenant in $; Tail — a Diſcontinuence, and whe back an Eſtate 


in Fee, and afterwards takes another Wife, and dies, and the Iſſue in Tail enters; 
the ſecond Wife ſhall not be eudowed: for the Scifn of the Fee is defeated by 
the Remitter.. Co. L. 31. 6. 


41. 

Nor, here the Eftate of the Hucband is determined: As, if a Feoffment, 
or Covenant to ſtand ſeiſed, He. be to the Uſe of B. and his Heirs till C. mar- 
ries ; B. dies, his Heir takes a Wife, and dies, and N marries ; the Wife 
ſhall not he endowed:  Dwb. 1 Rol. 676: Fo 
So a Wife ſhall not be endowed, where her Husband had not Seiſin in Fact, or 
in Law, during the Coverture. Ca. L. 31. 4. 


1 and Sale be upon Condition, and the Condition be broken, 
and the Bar 


gainor dies before Entry; his Wife ſnall not be endowed : For tho 
the Uſe reveſts without Entry, yet by the Sr. 27 H. 8. the Uſe is in rated 


with the Land, and without Rntry he or bit of the Land, and therefore his 
Wife ſhall not be endowed. 6 Co. 


taken in Exchange : but ſhe has her Election to have 
Co. L. 31. 6. | 
(A. 6.) of what Eſtate, 


- «9th 


A 3 ſhall be 1 ee ter Hnechand was ſeiſed i in Fee, in Tail 
General. or as Heir in Special Tail. Lit. S. 36. 

And, generally, in every Caſe, where the Iſſue which the Husband may 3 
by his Wife by Poſſibility may inherit, as Heir to the Husband to ſuch Ellate in 
the Tenements as the Husband has, his Wife ſhall be endowed. Lir. S. 53. 
And therefore, where Land is given to 4. and the Heirs of his Ba 
upon B. his Wife begotten; tho' A. be Donee in Special Fail, B. ſhall be 


2 oe her Iſſue may inherit the ſame EBatp as * to the Husband. 
Lit. 8, 15 


uy one or the other. 


an Eftate be limited to A. for Libs. des immediately to him i in 
2 or in Tail, without any meſne Remainder ; his Wife ſhall be endowed : for 
he has both Eſtates in him. 1 Rel, 677. L. 10, 25. Perk. S. 338; 

[If 4. ſenur & ux. and A. junior & ux. covenant to levy a Fine to the Uſe of 
the Conuſees, which is done; and the Conuſees by Leaſe and Releaſe convey to 
the Uſe of A. fenior for Life, and to his Wife if ſhe ſurvive, then to A. junior, 
{his Son and Heir-apparent):Remainder to bis firſt and other Sons in Tail-male, 
Remainder to his Daughters in Tail, Remainder to A. ſeniar in Fee, with Power 
to 4. junior to ſettle on any other Wife; A. ſenior & ux. dic without other Iſſue, 


in the Life-time of A. junior; his Wife 27 he marries again, and dies without 
Vor. III. a Iſſue ; 


So a Wife ſhall not be endowed Lane Land given in Exchange, and alſo of Land 


129 


| | 130 
| © Iſſue; his Wife is entitled "7 Dower in cheſe Lands. Hodber v. Hooker, .. 7 


D a 


0 u R R. 


G. 2. B. R. H. 196] TT vi 19 $9] 300 3165 
So, if there be a meſne Remainder: Py Years ; bes 1 Executio ring the 


the Term. Pert. S RS, R. 1 Sol. 2 54. Lai. gage . 
5 e Remainder for Life, w o furrenders ys Eſtate to the 
Tenant for Life. 1 Re. 677. J. 18. 

Tho' the Surrender he upon Condition IT this Eſtate is gone till the con- | 


So, if there bea'm 


dition is broken. 1 Rol. 677. I. 20. 
So, if an Eſtate be to A. for Life, Remainder to B. for Years, Renhainder to 


A. in Tail or in Fee f the Wife of A. ſhall be endowed.” R. 1 Sal. 254. Lut. 1733 ht 


So, if an Eſtate be limited to 4. for Years, Remainder to B. in Tai 
in A Bs ; = Wife of B. ſhall have Dower of the Reverſion, or Remainder. 


Dur. 73 | 
80, Pa l a Man makes a Leaſe for Years, rendring Rent, and takes: a Wife, ſhe 


ml be endowed of the Reverſion any A third Fart of the Rent. Co. L. 32. 6. 
R. 1 Rol 678. J. 15. 

et if no Rent be reſerved upon 3 4 Leafs for Years Execution ſhall tay 
during the Term. R. 1 Rol. 678. I. 20. n. 


So, if 'a Term be to A. Remainder to B. in Tail, Ge. tho the Term be upon 


Truſt to attend the Inheritance, the Wife of B. ſhall not have Dower till the Ex- 
pitation of the Term. F. Ca. Parl. 711 
And if B. ſells, and the Term is aſſigned to defend as Wehe er ; Chancery 


will not decree - ine Tru of dhe Term to the Wife for a third Part. K. 75 


Parl. 6 
:Buvi Virapod Truſt to attend e mall be decreed in Equity to 
Tenant in Dower, againſt the Heir at Law. R. Ca. Pari 7% 2 3 

80, if the Husband has a defeazable Eſtate in Fee, Tail, &c. his Wife 
ſhall be endowed till his Eſtate be defeated. T7 e 27. 7 Vu 
Ante, Ag: 2581: beet bazd * 

As, * — and Wife Leſſces for Life mak Sena: to — Leſſor, 
which is avoidable'by the Wife Leſſee; yet the Wife of the wg hall be 1 
dowed till the / Surrender be defeated. 1 Na. 667. 1. 3o, 45. 

So, the Wife of u 'Difſeiſot;. till the Diſſeiſin be avoĩded. 1 Re 6 

8, if Hubband and Wife, and AH. be Tenants: in Commion, 677 T0 
bag dies befote Partition; the Wife . be endowed of pc Ve ont 
Re a= bes 9.20 ni 03%14 bus, S669 20 17D 


tt 10 vans oft vail 01 noise 1 


(% 70, of 5 £ k | 25 . 


f 


But if there are Joint . —. in Fee, Wy one dies; his Wife hall not be en- 
N for the Eſtate ſurvives. Co. L. 31. . 

So, if the Husband be ſeiſed in Special Tail ; ihe EIN Wife hal 101 be 
endowed: for the Iſſue of the ſecond Wife cannot ec ne inherit the ſame 
'Eftats as Heir to the Husband. Lit. S. 53. 

Tho' the Iſſue of the Wife by y:Poſlibility may inherit to him : As, if: Tenant 
in Tail General makes a Peoffment, and takes back an Eſtate to him, and his Wife, 
and the Heirs of their Bodies, the Wife dies, and the Husband takes another 
Wife, and dies; the ſecond Wife ſball not be endowed : for during his Life he 
was ſeiſed in Special Tail, the the Iſſue by the ages I by e i might 
inherit. Cel E. 1. Sibi 

S0, if 2 Husband has aal an Eſtate for Life, his Wife ſhall not be endowed. 

Tho' the Eſtate. be to him ms his Heirs for the Life of . 1 Rot. 676. 4. 43. 
D. cont. 1 Sand. 261. Vide Eſtat en. 

Tho' the Inheritance be alſo to the Tenant for Life, if- it be not e in 

him: As, if it be to A. for Life, Remainder to B. for Life, or in Tail, Remain- 

der in Fre, or in _—_ to A; the Wife of 4. ſhall not be endowed. R. 1 Ra. 
I. 15. Perk. 1 Sal. 2 

E if. of Eſtate be — #5 5þ to A. and S. and to the Heirs of B. who dies; his 

Wife ſhall.not be endowed : for the F Fee was not entirely executed * the Life 

of A. $5.5 S. 334. 


So, 


DO W. ER 


Life: for it was quaſi a Reverſion in him in. Remainder; 1 Rol 677: J. 5. 
So, if there be a Remainder for the Life of Tenant for Life upon Truſt to 
preſerve contingent Uſes. R. 3 Lev. 4 4's : 

So, if the Husband has Aly a Term for Yeats, his Wife ſhall no be endowed 
by Law, or Equity. Ca. Parl. 72, © 


dowed in Law, or Equiiy. Ca. Parl. 


Heirs, to ſtand ſeiſed to the Uſe of the Heirs of A. and A. deviſes this Truſt- 
Eſtate to B. who dies, P.'s Wife i 18 not ann of it ' 9 ere v. Scot, 
M. 9 G. 2. C. T. 7. 138. | 


(A 8.) Of what Lands and Tenenents. 


A Wife ſhall be endowed of the third Part of all ſuch Lands and Tenements of 
which her Husband was ſeiſed during the Coverture. 
And therefore, a Wife ſhall be 2 of a Rent -Service, Charge, or Seck. 
Co. L. 32. 6. 
Of Cochon certain, Appendant, or Appurtenant. Co. L. 32. 4. 
And it ſhall be intended Common U e if it does not appear to the 
cont . n 
of Tithes. 7 2 L. 3 
80 4 93 ſhall rt; endowed of the chief tte, or Mefuag of her Huſ- 
band. Co. L. 31. 6, © U 
Tho it be ms 8. lor Mag: Charts, 7. hall be under d only of a Caſtle 
for Defence of the Realm. Co. L. 31. 6. 
Copr it be the Capital Seat, where her Husband was a Baron of the Realm; for 
ut Barone is underſtood of the — Seat of Feudal Baronies given by tho 
05 be — 4 the Defehce of the Realm. R. 1 Saf. 353. 3 Lev. 491. 
6 See La 

ed dees dels: of Taheinant., Kent v. Fan P. 110. Str. 625.1 
It lies of a Meſſuage or Workſhop. Bern v. Bern, M. 8 G. 2. B. R. H. 72. 
So ſhe ſhall be endowed of igtire Tenements, tho it cannot be by Metes an 
Bounds : As, of a Mill; and ſhe ſhall have the thitd Toll-diſh, or the whole 
Mill every third Month. Go. L. 33. 4. 

2 1 a Villein; and ſhall have his Labour LS third Day, Week, or 
Month, Co. L. 32. a. \ * 
of the Profits of a Fair, or - Office. G. L. 32. 4 1 E 
Of Stallage, a Dovecote, a Fr and ſhall * the third Fiſh, or Fertium 
jactum retis. Co. L. 32. 4 1 
of an & AGvowien ; and ſhall have the third Turn. Co. E. 32. 4 


FER (A. 9.) of what, not See 1 


But che * ai bot be. . endowed d of he Crown er England. 1 Rol. 


676. 2 3. 1] 2180 7! 
So a Wife ſhall not be endowed Pry in Groſs uncertain. Yon. 4 31 


5. 
So, by the Common Law, a Wife ſhall not de endowed of Chattels, tho' by 
the Civil Law ſhe may. 1 Rol. 675. 1. 40. 3 


. — 


(A. 10.) When Title to Dower « commences. 


To a Title to have Dower theee Things are ' neceſſary : ien, Seiſin, and 
the Death of the Husband. Co. L. 31. a. 32. 4. 


(. 11.) 


80, if A. be ſeiled in Truſt for B. in Fee, Ge. the Wife of B. thall not be en- 
I; | 
If Land is conveyed to Truſtee dh his Heirs, to the Uſe of him and his 


$Z, if the Remainder-man for Life, or in Tail, grants his Eſtate to Tenant for | 
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Tal 


(As 1200 Alignment. of. Dower; Qpneenive, 


By che Se. Mag. wa, 9 KH. 3. 7. Vilua moncat in Caps afitali Seal Marit 
fu pov: 40 dies, r ei aſignerun : and this Ferm of 46 Days is called her 
Quarentine, Co. L. 32. b. 34.6. 2 Inf. 16. | 


But by the cane Starte, Si Done lia fit.Gaftrum, Domus competens Provieatur 


fn gud poteff morari donec Dos ei efignetus'y S auen, rationabile Efloueriun Juun 


„* the Wiſe pen all hve Quarevine for 40 Days. Co. L, 32. b, 

Tho before the Conqueſt N : Co. X's 

The Quarentine ſhall low in the principal Meſſuage of the Had and, of 
which ſhe is dowable. 2 Inf. 
Thoc' it be called a Caſtle; 22 it be not maintained for War, but for Habita- 
tion. Co. L. 32.6. 34.6. 2 Inft. 13. 

Tho it be ** Manon ef « Baron, or Peer of the Realm. R. 3 Lev. 
401. 5 Mod. 65. 1 Sal. 1 

And the Wife during Quarentine ſhall” have Suſtenance & bonis Vir, 


2 Inj I 

4 K ſhe be ouſted of her Quarentine, the Wife ſhall have a Writ to the 
Shan, which 2 ' Commiſſion to him to make Pr we EF 
fendant returnable in 2 or 3 Days, and put her into Poſlefion. L 34.6. 


2 In 
Bui dle 40 Dayi after the: Deat'of the Hophand, aged cn. 
Me of d ry” ay of of his Death, and there are but 39 ws; oh ter. 2 Inf 


n her Quateatine, if the-marries another Lee 8 
e ber. 1 
2 N. none bn 10 1638 ang ti 
Se the Wife ſhall hot bree her Agen! in Houſe hang which i a _ 


tained for Defence of the Realm. Co. L. 2 Inf. 17 
BI D e e . * 


5 Ae e 


: „ . . « 7 * 
#74 © 4; 1 71 
775 . * . g | : * 4 7 
| * . * 2 - „ 111 41 CL 
* 1 vg * = 
J , , wi 4 % — 
12 ad 


. _ PB). ' 
BY e al Kt may TR Ref th „e pol white 
lth Part OP dle Lande, eff which ber Hausband das ſeiſed, Eur. S. 57. 
Co. L. 33. 6. 21 Ed. 4. 53, 4. ide Copybold, (K. 2.) 
S0. BL, Cuſtom, a Woman oy de e endow. « { the” Profits of Mines of ru, 
Ge. Dal. 2. S350] 1 


(O). DOE Ad aum Heddefis: 5 


endow his. Wife Ad oftium Beck fie, vel 11 Monafteri 
or Part of his Land; and there uy declare 


ene and Certai Land which ſhe ſhall have. Lit. S 
in ſuch AY the ife i has _ after the Death of her Husbatd, with- 


out 120 ment of an 
ach. t like good. Without Deed We be cape make 20 


And ſuch Endowment 1h 
Deed to his Wife. Co. L. 34- 
Vide Co. L. 34. 4. 35-6 36. 0. .. Eu. 5. 41, 42, G. 


** e mi I i 
8 Affiance of bop 


As % 


Dower E Ex Aﬀenu Patris 


For Power Ex "me. Patris, Vide Lit. 8. 40. 41, 42. Ge. Cs. Z. 1. 4. 33. 
5. 36. a. 36. b. 37. a, &c. 


(D) Dove 


D Oo W BE R 
(b) Dower de Ia pluis Beale. 


oWER 4 h pink Beale is, when the Husband dies having Lands, Part 


Di in Chivalry and Part in Socay age, his Heir within the Ape of” 14 Years, by 
hich the Lord enters as Ouar diam in Chrvalry into the Lands held of him; and 


the Wife into the other Land as Guardian in Socage, and afterwards ſhe brings 


Dower againſt the Guardian in Chivalry ; he may plead this Matter, and pray, 


that ſhe ob. - As endowed' of the moſt fair of the 
accordingly. Lit. S. 48, 49. | 


So, tho' the Lands in Socage be not ſufficient for ha whole Dower, ſhe ſhall 
have it in them for ſo much, and the Reſidue only out of the Land ___ in Chi- 


ands in Socage ; and Judg- 


valry. Semb. Co. L. 39. a. 


After ſuch Judgment to recover de /a pluis Beale, &c. the Wife may, in the 


y 
Preſence of her Neighbours, endow herſelf by FR and Bounds of the faireſt 


of the Lands in Socage. Lit. S. 49. 
And the ſhall hold for her Life. Co. L..39- | 
But the Heir, before Entry of the Guardian i 10 0 


Bi valry, cannot pray - tha the 
Wife ſhall be endowed de 1a pluir Beale : for it is a Privilege allowed only for 


faving the Eſtate of the Guardian in Chivalry. Lit. S. 50. Vige Co. L. 39, 3. 
do fnch. Endowment cannot be without the udgment of a Court. Lit. S. go. 


| 
(E.) Jointure. | 
E. 8.) When it ſhall be a Bar to Dower. - 


Y Common Law, à Jointure made 45 a Wife after or before Martiage, was 
not a Bar to her Dower : for a Title to a Freehold ſhall not be barred by a 

Collateral Satis faction. Co. L. 36. 3. R. 4 Co. 1. 

But now, by the Sr. 27 H. 8. . N an Eſtate hath been or ſhall be made in 

Lands, Tenements, or Hereditaments, to any and his Wife and the Heirs of the 

Husband, or to them and Heirs of their two Bodies, or of one of them, or to 

them for their Lives, or for the Life of the Wife, or to others to like Uſes, for 


Lands which were ber Husband's. 


do in every Caſe, where an Eſtate is limited to 15 Wife for her Life, or for a 
greater Eſtate, ſolely or jointly with her Husband, which ſhall take Effect in 
Poſſeſſion or Profit immediately upon the Death of _ Husband, it ſhall be a 
good Jointure. Co. L. 36. . 

Tho' it be limited to the Wife ſololyrfor — Life, or to the Husband for Life, 

and afterwards to the Wife in Remainder (after the Death of her e for 

rouge for the Caſts mentioned in the Statute are only for Example, R. 4 Co. 2. 4. 
228. 


* Or, to Husband and Wife and the Heirs Mates of their Bodies, 4 Co. 2. 6. 
Dy. 


Ob, to the Wi and her Heirs i in 'Fee-ſimple R. 4 Co. 3-4. R. per 3 J. 2 
cont, Dy. 


So, tho' it be Lmited to the Wife with Condition annexed : for if the Con- 


dion was unreaſonable, it need not be way We”, and if it be accepted, it is the 
Wife's Fault if ſhe breaks it. R. 4 Co. Semb. 1 Leo. 311. 


Tho' it be a Condition in Law ; As, if ** Limitation be durante Viduitate : for 


this is an Eſtate for her Life, if he pleaſes. 4 Co. 2.65, 


[A Conveyance muſt be to the Wife herſelf, and not to Truſtees, in order ta 
make the Proviſion a Jointure in Point of Law. Hervey v. Hervey, M. 1739- 
I Athyns 561.] 

So, tho' the Eſtate be limited to the Uſe of the Wife : which is executed by the 
Statute. Mo. 28. 

Or, the Husband, or his Father, makes a Feoffment upon Condition to enfeoff 
the Wife. Mo. 28. 


r | Mm 80 


the Jointure of che Wife; ſuch r n not have Dower in any other 
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80 a Deviſe to a Wife for Life, in Tail, Ge. if it be expreſſed for her Join. 
ture, or in ln of her Dower, ſhall be a Bar of Dower. K. + Co. 4+ 4 
Co, L. 36. 

' Bo A. Eſtate limited to a Wife (otherwiſe than by Will) may. be averred to be 
for her Jointure, if it has the Requiſites of a Jointure ; tho it be not fo er- 
oh . R. 4 Co. 3. Vide Ow. 33. 

So a Deviſe, which has Words tantamount, tho it is\not expreſſed 57 a Join. 
ture, ſhall be a Bar. Lut. 737. 

So, if a Jointure be before Marriage, the cannot waive it, A claim Dower. 


R. 4 Co. 3+ 4. 
* (E. 2.) When not. 


Bui by the St. 27 H. 8. 10. If a Woman ſhall have 4 Jointure made her after 
fy Marriage, unleſs by Act of Parliament; ſhe may refuſe her Jointure, and de- 
mand her Dower at Cie Law. | 
Tho' before Marriage an' Eſtate was limited to her in Part of her . and 
after Marriage another for her whole Jointure. R. 4 Co. 3. 4 
What ſhall be a Waiver, Vide in Baron and Feme, (S. 4, &c. ) | 
IJointure is not a Bar to Dower, when the original Agreement is not in 
Writin „or if the Husband is an Infant. Bern v. Bern, M. 8G. 2. B. R. H.72.] 
- By the Sz. 27 H. 8. 10. If any Woman be lawfully evicted of her 99 © 
any Part of it by Entry, Action, or by Diſcontinuance of her Husband Without 
Fraud, ſhe ſhall be endowed of as much of her Husband's Lands of which the 
was dowable, as ſhe was evicted of. 
So, if evicted for Part in the Life of the Husband, ſhe ſhall be endowed Wen 
much, tho' ſhe accepts the Reſidue of the Jointure. R. Mo. 717. 
| So, i if Part was entailed, and the Iſſue entred, and was in Ward to the King, 
R. T2711 :: 
But the ſhall be endowed only for Life, tho' he be evicted of an Eſtate- Tail, 
or in Fee. 4 Co. 3. 6. 
For ſhall ſhe be endowed, if the joins with her Husband in a Fine of her 
Jointure. CC. L. 36. 6. 0 
So it ſhall not be a Jointure to bar Dower, if the Eftate limited to the Wife 
does not take Effect to her in Poſſeſſion, or Profit, immediately upon the Death 
of the Husband: As, if it be limited to the Husband for Life, afterwards to B. 
for Life, afterwards to the Wife for Life ; tho' B. dies in the Life of the Huſ- 
band. Co. L. 36. 6. R. 4 Co. 2. 6. 
Or, to B. for Life in Poſſeſſion, 2 ehterwands to Wife for Life. 4 Co. 2. b. 
So, if it be to the Wife for the Life of another, or for two or three eu 
n Co. L. 36. 3. 4 Co. 3. a. 
Or, for a Hundred, or thoufand Years. Co. L. 1 b. 
So, if it be limited to A. and his Heirs; in Truſt for the Wife for her Life ; it 
is not a Jointure. Co. L. 36. 5. 
Or, by Bargain and Sale upon Truſt to make a Jointure. Mo. 28, 4. 
> x: if it be 1 in Satisfaction of Part of her Dower, it ſhall not be a Join- 
Co. L. 3 Co. | 
_ if an Bitate to Husband and Wife ** their Heirs upon Condition, be 
averred for a Jointure ; the Settlement, without other Circumſtances, is not a 
Proof of it. R. 1 Leo. 311. 
A... a Deviſe cannot be averred for a Jointure, if the Words of the Will do not 
t it. R. 4 Co. 4. 4. N. Lut. 7 7 
hen an Alienation of a Jointure ſhall be P Forfeiture, or not, Vide in Fer. 
8 Vide Di wann on 5, 6. ) {7 
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05 How a Wife ſhall lote her Dower, 


(F. ) By Attainder. 


Y Common Law, the Wife ſhall loſe her ho if her Husband was at- 
tainted of High, or Petit Treaſon. Co. L. 37. 4. 41. 4. Vide Ante, (A. 2.) 
So, if he was attainted of a Felony, above Petit Larceny. Co. L. 37. a. 41. 4. 
And that, as well Dower Ad * 8 Ex afenſu Patris, or by Cuſtom, 
as Dower at Common Law. Co. L 12 a. 41. 4 
And Dower againſt the Feoffee of her Husband before the Treaſon or Felony 
committed, as well as againſt the King, or Lord by Eſcheat. Co. L. 41. 4. R. 
per all the Judges, Dy. 140. 5. R. 1 Leo. 3. Sav. 54. 

But a Wife ſhall not by barred of her Jointure, if her Husband be attaintdd of 
Treaſon, or Felony. Co. L. 37. a. 

So, by the Sr. 1 Ed. 6. 12. and 5 Ed. 6, 11. the Wife ſhall have Dower, 


tho' her Husband be attainted for BANE or other Felony. Co. L. 37. a. 
41: a. Vide Ante, (A. 2.) | 


(F. 2.) By Riemen. . 


away and continue with bee! Xdalterer, ſhe ſhall by 1 for ever of Action to 
demand her Dower, if ſhe- be convie thereupon, exce 
lingly, and without Coercion of the Church, reconcile her, and ſuffer her to 
en with him. (Vide Co. L. 32. 9: 6. 2 15. 435. N Rol. 680. P. 


(G) Remedy foꝛ Dower, 


(G. 1.) Right of Dower. 


Wiit of Ri ay 0 of Dower lies, when a Wife has Dowet of Part in the ſame 
8 for then ſhe eannot have Dower unde nibil habet againſt the ſame Te- 
Reg. 3. 4. F. N. B. 8. C. 
2 it does not lie, where a Wife 5% the Land, which ſhe holds in 
Dower, by Default: for by the Sr. V. 2. 4. ſhe ſhall have a Quod ei deforceat ; 


and before, ſhe had no Remedy 1 but by a Writ of Dy/ceit, if ſhe was not ſum- 
moned. F. N. B. 8. D. 


Attaint. F. N. B. 8. D. 
Nor in any Caſe, where ſhe ever bad Poſſeſſion of het Dower by Aſſignment, 
or otherwiſe, Q F. N. B. 8. D. E. 


A Writ of Right of Dower lies of a third Part, or of a Moiety, according to 
the Uſage: Reg. 3 3. F. N. B. 8. H. 

And ſhall be Lirected to the Heir, if he has a Court, or his Guardian. Reg. 3. 
4. F. N. B. 7. E. 8. C. K. | 


4 And if, by reaſon of his Poverty, he has not a Court: to the Lord of the 
ee. R 


E, 4. 
Since the $ St. Quia Emptores terrarum, if the H usband aliens the Whole in Fee, 
it ſhall be directed to the Feoffee. F. N. B. 7. F. 


If he aliens the Whole in Tail, or for Life, it may be ſued in C. B. ſuggeſting, 
quod Dominus remifit Curiam : for he in Reverſion has but a Seigniory in Gro 
and cannot hold a Court. F. N. B. 8. A. B. 
And where the Lord cannot hold a Court, C. B. will proceed upon ſuch Writ 
* 13 __ remifit Curiam, tho the Aſſent of the Lord cannot be proved. 
Yet if the Lord has a Court, and a Writ be in C. B. quia Dominus, &c. 


7 * lies to the Juſtices of C. B. & F. N. B. 8. B. Vide Droit, 
2 þ 


2 And 


By St. W. g. 13 Ed. 1. If a Wife willingly leave her Husband, and g0 


Or, if ſhe loſes in an Aſſize, or other Action; for ſhe has no Remedy but by 
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t that her Husband wil⸗- 
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Gn OY * R. 
And if the H . has not aliened the Whol: the Writ ſhall be direQed to 


the Heir, ot his Guardian. E. 427 de 

If the Heir will nt do may temove the Plaint out of 
his Court by Tolt to the County, — out the County by Pone to C. B. with- 
out any Cauſe in the Writ. F. N. B. 7. H. Vid Droit, (B. 5 


So the Tenan 95 with Cauſe, may remove it out of the Court * the 


Lord to C. B. er / bt out of 'the 'Gouiney Fung. F. V. B. 3. * 
V ide Droit, (B. 69) þ e 

"The . Courro g net ing Precept in Nature Us "Suitynons 
GranlCope, and Punt Cape. F. N. B. 8. 755 
After the Plea removed into . E. B. to Proceſs ſhall * Grand Tl and 
9 nn. e Buy * = r A A 

= . e) Dower ju nu bu. r Ts” 
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1 4 7 babet is a Writ of Rght in its 8 2 and Hes" in all 
Caſes, Where a Woman has a: Right to Dower, except where ſhe has Part 
from the ſame Tenant in che fame Vill, where the now Nr it. 2 


F. N. B. 8 C. 1 * 0 


, F | * 413 T7 T; | 
og bas ber DPS T . 1 

101 N 3 * x *. - #724 F 

. -» we m 14 5 .T by * * | » Fs + 


* For Aab of Bower Vide the St. W. 2. 7. "Co. L. 39.4 > "uy of, 
367, Cc. F. N. B. 168. F, Cc. 4 1 BT | 
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Concerning Dower in Equity, Ty away 0 E. * roy 
Vide alſo Copybold, (K. 2 ale. ur 2 ht 
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0:5 © 
O Writ of Riyyt. "Right Patent, 


16 | 12 26 . 1.) When it lies. 


Vide Aion, 
A Wiel of Lands is the higheſt, LL all-real Actions, and the laſt Remedy for 


the ae ands and d Tenements. Co. L. 158.56. F. N B. 1. A. 
A Writ of ight roperly lo called, is either Patent, or Cloſe. 
Wben it is elle herd of whom the War ate holden, it is Patent, to 
30 1 in His 1. F. 


gon vy e be y_ i. When it is.for Lands in. capi by 5 in Capite. 
wht ip 6: 20 Lands 1 - a of another Lord, quis Dominus 


8. When be 


825 Then in 2 155 Tom there, it ſhalt be Patent. F. N. B. 6. B. 
ds 1 75 (Ds), M4 Bene 10 Amo 
in Anki emeſne for 4 Which are Antient Demefne it hall be 
Clote Antient Demeſne 72085 1, Kc.) 
A Writ & "Rig ht Patent ept lips ar. Lands and Tenoments aux by Tenant in Fee, 
e im who * is Tenant of the Freehold, F. N. B. 1. B. E. 
As, if Tenant in Fee dies ſeiſed, and a Stranger abates; the Heir 4 have 
Right Patent, or Mord anceſſor. F. N. B. 1. C. D. 


Or, if a Man ſeiſed in Fee loſes by Default in a . ny reddat ; ; * may 
afterwards have Right Patent. F. N. B. 1. D. 


So, if he loſes by Verdict in a Previpe quod roddar. F. N. B. 5. . 


Or if the Demandant be barred in any other real Action, he oo afterwards 
have a Writ of Right. F. N. B. g. V 


80, if the Demandant be barred. by the Statute as Limitations in all inferior 
Actions. 1 e 


So, if he loſes by Default i in a Writ of Right before tbe Mi 7 joined, he may 
have a Writ of Ri ght de novo. F. N. B. 5. N. 


Right Patent lies of all Lands and Tenements] as, of a Houſe, Meadow, 
Piſcary, Rent, Sc. F. N. B. 1. L. 2. C. 6. 4. 


N 57 a r acroſs a di Vavery: and Paſture * for Nn many Cattle certain. 
F. . L. 


And of ſo many Acres Jamprar' & Brier is well \ithout dying ſo many 
Acres of each. 1 Leo. 169. | | 


(B. 2.) When not. 


But it does not lie re for Life. E. N. B. 1. B. 
Or for Tenant in Tail, or Frankrffarriage. F. N. B. 1. 12 
Or by a Parſon, Vicar, Prebendary, Sc. F. N. B. 5. C 


So it ought not to be brought Fo an Advowſon, or Common, Sc. F.N.B. 
I. B. | 


Nor of an Office; for an Aſſiſe does not lie of it by the Common Law, but a 


Qued Permittat. R. 1 Leo. 169. 2 Leo, 36. 


Nor de Pomaris: for it is not named in the Regiſter, and it is included i in the 
Word, Gardinum. 1 Leo. 169. 


So it does not lie againſt him who has not a Freehold at leaſt : As, againſt 
Tenant for Years. F. N. B. 1. E. 


Or againſt Tenant by Statute-Merchant, Staple, « or Elgit. F. N. B. 1. E. 
So, if the Demandant or Tenant be barred by Judgment after the Mi/e joined 


in a Writ of Right, it ſhall be final; and he mall never have another Writ of 
Right. F. N. B. 5. N. 


Tho' the judgment be upon a Nonſuit, or Default. F. N. B. 5. * 
Vor. III. ä Nn (B. 3.) 
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. re of Right is either (8.29 * called, or ſuch in its Nathes. * Co; L. | | 
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(B. 3) A Writ of W . ſhall be 8 8 ; diredted to the Lord of the Manor of 
To whom whoth the Lands are holden, or his Bailiff; and ſhall command him quod Rectum 
Greed. ;eneat for ſuch Land, Cc. F. N. B. 1. F. 

And it oY the Nature of a Commiſſion to him, to do Right ih his Court. 
F. N. B. Is F. 

If Baal be hoben ob ancthice Perſiin thay the King, the Writ ſhall be directed 
to the 1 if he be in the Kingdowz otherwiſe to his Bailiff. F. N. B. 
1. G. H. D. . 

If it be holden of the King, ws of an Honour, Manor, of in'Burgage, ie an 
be directed to his Bailiff, F. N. B. 1.1. Mo. 1. 

If it be holden of a Biſhop, Abbot, Gc. oe argu and before Conſects. 
tion, it ſhall be directed to his Bailiff. F. N. B. 1. F. 2. 

So, if Land were in the King's Hands in the = he OO: by Reaſon 

of Ward, Sc. or in the Hands of the Patentee of the Ward, Sc. it hould be 
directed to the Bailiff of the Manor. F. N. B. z. f. E. 

So, if the Lord has no Court for the Poorneſs of his Manor, it thall be direa. 
ed to the Lord Paramount. F. N. B. 2. A. © 

So, if the Lord refuſes to hold his Court, there ſhall be a Writ to him to do it ; 
and upon that an Alias, Pluries, and Attachment. F. N. B. 3. E. 


B. 4) A _ of Right Patent expreſſes by what Servioes the Land is ; holden 
In what Form F. N. "99 15 
it all be. Fs it ought to mention the ſeveral Particulars in the Order preſcribed by'the 
Reg iſter. F. N. B. 2. C. 
4 Writ may bs ſued "gain divers Perſons together, tho” they hold ſeverally. 
F. N. B. 2. D. 
The Writ ſhall be brought by the Demandant to the Steward of the Court, 
who makes an Entry, and returns it to him. 
And the or inal Writ of Ri ght Patent remains always with the Demandadt, 
and not with the Steward of the Court, .or the Sheriff. F. N. B. 4. D. | 


(B. 5.) How removed. 


6 5.) The Plaintiff may remove Right Patent by Tolt into che County-Court, if it 
By % be delayed in the Lord's Court. F. N. B. 3. F. 
So the Plaintiff may remove Right Patent out of the County-Court into C. B. 
by Recordare, or Pone. F. N. B. 4. A. B. But Semò. that it ſhall be by Pone 
only. F. N. B. 4. C. 
And this, without Cauſe expreſſed in the Writ. F. N. B. 4. B. 
But the Plaintiff cannot remove Right Patent out of the Lord's Court by Re- 
cordare, per Saltum into C. B. without having a Ti alt to remove it firſt into the 
County-Court. F. N. B. 4. A. © 
So the Tenant cannot remove Right Patent by 2 ot into the County-Court. 
F. N. B. 4. 4. 


3. 6.) So the Tenant may remove Right Patent, for Cauſe, direaty out of the Lord's 
By Recordare Court into C. B. by Recordare. F. N. B. 4. A. C. 
_ if the Bailiff of the Court favours the Demandant. F. N. B. 4. 4. B. 
So, if the Tenant pleads a foreign Plea, or Baſtardy. 3 N. B. 4. B. 
Or joins the Miſe upon the grand Aſſiſe. F. N. B. 4 
( Recordari deliver ihe Interlocutory, and before final Judgment, ſtops Pro- 
ceedings in that Court ; and the Officer muſt obey the Writ, tho' his Fees are not 
paid, Bevan v. Prothiſk, P. 1 G. 3. 2B. M. 1151.] 
And if the Lord, or Sheriff after fuch Plea, the Tenant may 
have a Prohibition ; and upon = an Alias, Pluries, and Attachment. F. N. 


B. 4. E. 
F * g de 


r 


80 the Nebst may remove Right! Patent out of the County=Coutt, by Pong for 
Cauſe. F N. B. 4. D. 


1. lc. 10 Fg. in Capite. 


40, if Land be bolden of the Kiag in Capi the Writ of Right ſhall be Cloſe, 
and returned into C. B. F. N. 5. 5. G 


"And this is of as high a Nature, and lies only by Tehant i in Fee, in the fame 
Caſes as Right Patent. F. N. B. f. G. 


But if a Præcipe in Capite be ſued in C. B; when the Land j is not holden of the 
King, the Lord may have a Writ but of to ſurceaſe the Suit, if it ap- 


pears that the ; ny is of another Perſon than the King. F. N. B. 3. D. 
Or, a Writ to the Juſtices of C. B. to ſurceaſe: F. N. B. 5. B. 


Yet the Tenant himſelf cannot plead, that the Tenure is not of the King ; but 
only ſhall take it by Proteſtation, F. N. B. 5. L. 


hs to Right Cloſe i in Antient Demeſne, Vide Ancient Demeſne, (G. 1, &c.) 


(C. 2.) Duia Dominus remiſit Curiam. 


So, by Licence of the Lord, 4 Man may fue a Writ of Riz ghe ta C B: and then WS 2.) 
the Writ ſhall be Cloſe, and directed to the Sheriff. F. N. ben it lies; 


And ſuch Licence may be given before, or after 4 0 Writ purchaſed, 
F. N. B. 2 F. 


And the Letter of Licence ſhall be certified into Chancery. F. N. Bi 3 A: 


Soc 2 Man may ſue a Writ of Right returnable in C. B. with this Clauſe after 
the The, Qgia Dominus remifit Curiam, tho no Licence be given: for it is not 


trayerſcable : And this is the proper Original in a Writ 2 Right in C. B. 
F. N. B. 2 F. 


So, if this Gau be omitted, where Licence j is afterwards given, it is ſufs 
ficient, F. N. B. 2. F. b 


So, if this Clauſe is inſerted, it is well, cho the Lord never remitted his 
Tho- the Land Wan holden of him in — 2 and the Lord had not a Court: 
for then there is the more Reaſon that the Writ ſhould be ſued in C. B. 

F. N. B. 3 C. 


But this cannot he where tlie Land lies in Durban: Semb. 1 Bul. 160: 


After the Original fucd in Rig ht quia Dominus a Curiam, the Tenant ought (C. 3.) 
to be ſummoned. Vide Booth of Sec. Action 92: How it ſhall 


If the Suit was commenced in the Lord's Court, it ought to be removed by — ” 
Tolt, Ce. 1 Semb. Bul, 159, 160. 

if the Tenant be ſummoned, the Sheriff returns his Writ, 

At the 4th Day after the Day of the Return, the Tenant may be effoined: 
Vide Booth of Real Afions gz. 


And thereupon the Demandant ought to adjourn the Eſſoin for 15 Days; 
otherwiſe he ſhall be nonſuited. Bid. 


If the Tenant does not appear at the Return of the Summons; nor be effoined; 
a Grand Cape iſſues againſt — Did. 


If be does not appear at the Return of the Grand Cape, Judgment fihal ſhall 
be —_ him. Bid. 


So, if he does not appear at the Day given by the Eſſoin, tho' there be no 
Grand Cape, il. 

If the Tenant appears at the Day of the Bammeme or at the Day given by the 
Eſſoin, he may have a Writ of View. Vide Booth of Real Actions 92, 


And at the Return of the Writ of View, he may have another Efin. Vide 
Both of Real Action. . f 


| 


And 
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(0. 5). "IF the Tenant pleads to * he hill plead to" be tried by Battle, 


| 


The Plex in the Grand Aſſiſe, 92 by a Commoui Jury. Vi. 1 "of ax 725 . dle b 
CCC Mugen the third Righe, 6 ay Fit 1 9 Th a 85 


mifit Curiom liberi 5 — ſui, _ Vide Battle, 8 2) & 
. Or EN put -himfelf on the Grand Af. Vie Batths, 4499 dg A 03 24\ 
| If "the Mi be put upon the Grand Aſſiſe, it hall be Fine Alone Reply by 
the Demandant. ite Both "of Real Actions 96. 
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eregibus in pace verſus Petentem & beredes 0s. in perpetuum. Co. L. 
Ace the DEmandant confeſſes the Action, or be nonſuited. Co. 5 29 5 


So, if the Verdict of the Grand Aſſiſe be againſt him. Co. L. 295. 
K . % the n 1 upon, a collateral Point, "and, not PM the Right, 


| Jud ris * in a Writ of Ri ht was final and j to all Recon 25 * 
Y as Parties dnd Privies) Withiß the Realm, and out " P Prilon, e (a. of 


ſound Memory, and full Age, if they did not enter, or ſue an Action and make 
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; 1 Claim within à Year and a Pl. Com. 35%. 4. Co. L. 254. & 262. 
eee 1 this, in all Caſes where Judgment . is Siven, tho by Defavie, & 
Pl. Com. 3 


But if TRE be after Pop oe to af Term, Judgment we mal 
not he * 2 U 4 a Petit © ;L Bul. 160. ee . 


188 1 2 8 | 
et » 4D); Right patent in. Londan, e 


0.2 Writof Right Patent: lies in Een, by Tenant in Fee, of Lands or Te 
nements in London. F. N. B. 6. 888. 
"And it-thall be directed to the-Maydr and Sheriffs of London, F. N. B. 6, C. 
And it lies in the ſame Caſes, and the Proceedings upon it ſhall be in the fame 
Mank, as upon other Writs of Right Patent; without making Proteſtation to 
ue as in an Action at e-, Law, as it tl be upon a Writ of Right 
Cloſe.” F. N. 85d. Lo Yo yall 
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Dante £15 


in 
E) ritt in Nature of a TUrit of Night. 
Wi (E. 1 ) The ſeveral Species of it. | 


Writ in the Nature of a Writ of Right lies by a Lord againſt his Tenant 

or another, for Recovery of his Services; or by the Tenant againſt his 
Lord; where Services are encroached ; or by a particular Tenant for Recovery of 
his Right. Vid. Adtwn, (D. 2.) 


the Diſclaimer, for the Land. Yide Poft, (F.)) 

If he refuſes his Rent, or Services, the Lord ſhall Rave a Writ de Conſuetudini- 
bus & Servitns. Vide Poſt, (G. ) 

If he ceaſes for two Years, and has not A Diſtreſs, by Se. W. 2. 21. the Lord 
ſhall have a Ceſſavit. Vide Ceſſavit. 

*. a Villien me out of his Manor, he hall (IDs a Nativo babendb. Vide 2 
C. 1, 2 

I _— bound by Tenure or Preſcription, refuſes to grind at his Mill, he 
ſhall have a Seda ad Malendinum. Vide Poſe, (H. ) 

And if, upon the Death of his Tenant, a Stranger ſciſes the Body or Land of 
the Heir, the Lord ſhall have a Writ of Right of War, Vide Guardian, (H. 1.) 


cheat, (B. 1, 2.) 

If the Lord encroaches Services, the Tenant call have a Ne injuſte vexes. 
Vide P I.) 

If 102 paramount diſtraius che Tenaut paravail, he ſhall have a Writ of 
Meſne. Vide 41.9 (K.) 

80, if a Man claims Common in Land, the Owner who has the Fee, fhall 
have a Writ of Quo Jure. Vide Quo Jure. 

So, if he be diſturbed in his Common, he ſhall a Quad Permittat. Vide uod 
Permittat.—Common, (J.) 

If Tenants of Lands in ſeyeral adjoining Vills do not know the Metes or 
Diviſions, one may have againſt the other a Writ de Rationabilibus Diviſit. 
Vide Poft, (L. 

If Fa ben, Vicar, Cc. be denied the Right of his Church, he ſhall have a 
Juris Utrum. Vide Qyare Impedit, (E.) 

If a Wife be denied her Dower, ſhe ſhall have Dower unde nihil babet. Vide 
Power, (G. 1, 2. 

If Tenant in Tail be diſcontinued, he ſhall have a Formeden in Deſernder 
Reverter, or Remainder. 


(F) Right upon a Diſclaimer. 


'F a Tenant diſclaims upon Record to hold Land of his Lord; the Lord 
thereupon may have a Writ of Right for Recovery of the Land. Vide 
Abatement, (F. 15.) 


As, in Replevin, if the Defendant avows for Rents and Services, and the Te- 


Right for the Land. Vide Booth of Real Actions 133. 
And this Writ of Right ſhall be Patent, and ſued in the Court of the Manor. 
Or may be removed by Tot into the County Court, and by Pone to C. B. Vide 
Booth of Real Actions 133. 
But if the Lord accepts his — from the Tenant after the Diſclaimer, it ſhall 
be a Bar to a Writ of Right upon the Diſclaimer. 3 Leo. 2 25 2. 
But a Man ſeiſed in auter Droit cannot diſclaim : As, ſeiſed in Right of his 
Wife, or in Right of his Church, Cc. Yide Co. L. 10 3 

Nor Tenant for Life or Vears, who has not a Fee, 
ide Diſclaimer. 
Vor. III. Oo (G) Mrit 


If the Tenant diſclaims the Tenure the Lond ſhall have a Writ of Right | 


If his Tenant dies without Heir, he ſhall have a Writ of Eſcheat. Vide Bf: | 


nant diſclaims the Tenure ; the Lord loſes the Services, but ſhall have a Writ of ; 
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D R O 1 T. 


0) WUrit of Cuſtoms and Services. 


o, if a Tenant deforces his Lord of Rent, or Services, which he ought 
to haye from him, the Lord ſhall have A Writ of Cuſtoms and Services. 
F. N. B. 1 i dn ai 
And this Writ is a Writ of Right in its Nature; and may be ſued before the 
Sheriff by Fufticies, or in C. B. F. N. B. 151. B. Vide County, (C. 5.) | 
If hex! be ſued returnable in C. B. it is Right Cloſe, nd Not Nabe. 5 N. B. 
151. 
And it may be brought by Tenant in- Fee, i in Tail, or for Life. B. *. . 


151. B. 


And againſt a Tenants retather. BF. N. BY 151. F. . 
If it be I the Lord upon his own Seiſin, it _ to be in the Debe & Solet, 


F. N. B. 181. G. J. 


And ſhal make mention of the Schvicts and Areas; F. N. B. 1 air D: 

So, if it be upon the Seiſin of his Anceſtor, it ſhall be in the Dane Gulpz: and 
omit the Word Arreragitr. F. N. B. 161. D. GI |. bas 

If the Lord claims Homage, it ought « to an exproſly mentioned in the Writ 


F. N. B. 121 L. 


In this Writ the Tenant in Pee ſhall join the Mije, tho the Lord has not a Fee, 


but a Tail, or only for Life: for the Weakneſs of his Eſtate ſhall not ee 


the ent. F. N. B. 151. N. 
So, if the Tenant has only for Life, he may pray in Aid of bi in 1 Remaiöder, 


who both may join the Miſe with the Demandant. F. N. B. 151. N. 


What Remedy the Lord mall have, if the Tenant ceaſes the Payment of his 
Services, Vide in Ceſſavit. 
What Remedy for a Villein who flies out of his Manor, Vide in ir Rog: 


(#) Secta ad Molendtnum. 


oo, if a ; Tecagt or other Perſon bound by Preſcription to grind his Corn at 
the Mill of the Lord, withdraws his Suit, the Lord may have Secta ad Mo- 


c 


lendinum. F. N. B. 122. M. 


And it ſhall be ſued by 7ufticies in the County-Court, or in C. B. F. N. B. 


123. A. Vide County, (C. 5.) 


may” it may be brought 15 Tenant in Fee, in Tail, or for Life. F. N. B. 


12 

ff ir it be by Tenant in Fee, it ſhall be in the mere, Right. F. N. B. 123. 

If by Tenant in Tail, or for Life, it may be in the Debet & Solet, F. N. B. 
123. B. 

And it lies, whe a Tenant is bound by Tenure to do Suit at a Mill, tho 
the Lord may diſtrain for it. F. N. P. 122. M. 
Or when any Perſon is bound by Preſcription to do Suit in reſpect of his Reſi- 
dence in ſuch a Precinct: As, the Villeins of a Stranger. F. N. B. 122. M. 

So the Lord may have Seam ad Furnum, Thorale, Cc. F. N. B. 123. B. 

The Proceſs ſhall be Summons, Attachment, and Diſtringas. F. N. B. 123. D. 

If the Defendant appears, he may have a View of the Land, or of the Mill. 
F. N. B. 123. C. 

If after Appearance, he makes Default, there ſhall be a Diftringas ad Judiciun 
audiendum ; and Judgment, if he does not ſave his Default. F. N. B. 123. D. 

After Appearance, the Demandant ſhall count upon Tenure, or Preſcription. 
F. N. B. 123. E. 

To the — the Tenant may plead, Nient ſeifie, Sc. nifi ex voluntate. Vide 
Booth of Real Attions 1 38. 

But, bors de ſon fee, 1s not a _ Plea. Vide er of Real Adions 1 39- 


(I) Nt 


— At 1 _— 1 


D R O 55 7. 


(1) Ne injuſte vexes. 


HE Writ of Ne injuſle vexet ſhall be Patent, and is a Writ of Right in 
its Nature, founded upon Sz. M. Ch. 10. quod Nullus diſtringatur ad faciend' 
majus Servitium quam debetur : And therefore, it lies where the Lord has obtained 
more Service than is due, by the Sve of the Tenant without Coercion: For, 
if the Lord diſtrains for this Surplus of Rent or Service, the Tenant ſhall not 
avoid by Bar to the Avowry, but he ought to have this Writ; which commands 
the Lord, Ne injuſte vexes vel vexari permittas B. de libero Tenemento ſuo quod de te 


Se. F. N. B. 10. C. 
And it lies only, where the Tenant and his Anceſtors held of the Lord and 
his Anceſtors. F. N. B. 10. G. a. | 
The Proceſs is a Prohibition, Attachment, and Difringas againſt the Lord. 
n NY : 
38 Writ, which is prohibitory, has a Clauſe quod nifi feceris, Vic. L. fieri 
faciat,. Sc. F. N. B. 10. D. * 19 
And therefore, if the Lord, after a Prohibition delivered, diſtrains for more 
Rent or Service than he ought, there ſhall be an Attachment returnable in B. R. 
or C. B. and the Tenant ſhall count there, and the. Lord ſhall make his De- 
fence, &c. F. N. B. 10. H. n 
But where the Encroachment is not of Rent, but of other Service, as Ho- 
mage, Eſcuage, &c. the Tenant may avoid it upon the Avowry, by traverſing 
the Tenure ; or may ſue a Ne injuſte vexes. F. N. B. 10. . 


(K) Writ of Meine. 


: Writ of Meſne lies, where there are Lord, Meſne, aud Tenant, and the 

Tenant Paravail is diſtrained by the Meſhe, and by the Lord Paramount; 
he ſhall have this Writ, which is Viſcontiel, againſt the Meſue, and ſhall recover 
his Damages, and compel him to pay his Services. F. N. B. 136. Vide 
County, (C. 5.) 


o 


| 


(.) Writ de Rationabilibus Diviſis, 


HE Writ de Rationabilibus Diviſis is a Writ of Right in its Nature, which 
lies by him who has Land in a Vill or Hamlet, againſt him who has Land 
near him in another, to aſcertain the Limits of the Vills, and by Conſequence 
of the Lands which were not before known. F. N. B. 128. I.. N. 

And it lies by Tenant in Fee againit Tenant for Life. F. N. B. 128. 0. 

So, by Tenants in Common of one Vill jointly againſt the Tenant of the other. 
F. N. B. 129. A. 

So, againſt ſevefal Tenants which have Lands in another Vill in Severalty, or 
in Common. F. N. B. 129. E. 

But it does not lie by Tenant in Tail, or for Life. 
Nor by a Parſon of a Church. F. N. B. 129. C. 
Nor by one Joint-tenant, or Parcener, without his Companion: for Joint- 

tenancy, Cc. is a good Plea. F. N. FB. 129. D. 


F. N. B. 129. C. 


The Writ is Viſcontiel, in which the Plaintiff ſhall make a Plaint in the Nature 


of a Count, before the Sheriff, who by Precept ſhall warn the Defendant, and 
then the Plaintiff ſhall count and the , Defendant ſhall anſwer in the County- 
Court; and if he does not deny, the Sheriff ſhall make Diviſion by Metes and 
Bounds. F. N. B. 128. P. Vide County, (C. 5.) 

Or the Defendant may remove it for Cauſe. F. N. B. 128. L. | 

So, if the Defendant joins the Miſe upon the mere Right, and puts himſelf 
upon the Grand Aſſiſe, the Plaintiff ought to remove it. F. N. B. 128. L. 


3 | And 


tenet, nec inde ab eo exigas, &c. Conſuetudines vel Servitia quæ nec debet nec ſolet, 
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And then the Plaintiff ſhall count in C. B. and the Defendant may Join the 
Miſe upon the Grand Aſſiſe, or Battte. V. N. B. 128. R. 

And Summons and Severance, and n e TH 0 F. N. B. 129. C. 

If Tenants in Common join, they ſhalt make Title and alledge the P/plee, 
over Fs ; 5 the Defendant ſhalſwike Defence againſt them feverally: F. N. B. 


12 
1 (M) Curia Claydenda. 
(M. 1.) When it lies, 


HE Writ de Curid Claudends lies by a Tenant of a F recticnd dtc "OA 
Tenant of a, Freehold of Lang adjoining, who will not inclofe_ his Soil 
againſt him as he ought. F. N. B. 127. H. 
And it lies an in the County- Hourt, or in C. B. F. N. B. 127, G. H. 
Vide County, (C. F. | 
Or it may be removed out of the County-Court into C. B. by the Defendant 
for Cauſe, or by the Plaintiff without Cauſe. F. N. B. 127, J. 
The Proceſs ſhall be Summops, Attachment, and D:ffringai, F. N. B. 128. D. 
If the Defendant appears, the Plaintiff in his Count ſhall ſhew the Certainty 
of his Land, and of t ie Land of the Defendant. | F. N. B. 128. E. 
And ought to alledge, that the Defendant opght to incloſe by Preſcription, Ce. 
F. N. H. 128. E. 
If the Defendant makes Default after Ap arance, a Di ringas in cad of 
a Petit Co efrodagt ma 128. D. hs Re 385 . 
And if he makes Default at the Return of it, a Writ of Enquiry goes for 


Damages, and a Diftringas to make the Reparation. F. N. B. 128. D. 
And it lies for not incloſing Land in an open Field, as well as for not incloſing 


a Curtillage, Garden, &. . Mo. V. 
It lies by the Vendee, where the Vendor ſells two Cloſes adjoining to another 


not ſevered, and does not make an Incloſure. Per 2 J. 2 cont. Mo. 225, 
But Curia Claudendd does not lie by Tenant for Years, or any other who has 


not a Freehold.  F.N. B. 128. B. Dy. 38. 6. 
Nor by a Commoner. F. N. B. 128. C. 
Nor againſt any, if his Land does not adjoin to the Plaintiff's Land. F. N. B. 


128. B. 
And therefore the De efendant to a Curid Claudenda may plead, Non-tenure. 


Or may traverſe the he Cal he 
When an Action on the lies for not inclofing, Vide in Aclion upon the Caſe 


for Negligence, (A. 33 
(M. 2.) Who ſhall be bound to incloſe. 
A Man may be bound by Preſcription to incloſe his Land againſt another. 
So, if the Owner of 200 Acres in a Common Moor enfeoffs B. of 50 Acres, 
B. ought to incloſe at his Peril, to prevent Daniage by his Cattle to the other 


150 Acres: For if his Cattle eſcape thither, they may be diſtrained Damage- 


Feaſant. R. Dy. 372. 6. 
So the Owner of the 150 Acres ought . prevent his Cattle from Aging Damage 


to the 50 Acres at his Peril. Dy, 372. 


'D RU N K E N N E 8 5. 
Vide Tuftices of Peace, (B. 28.) _ 


DV F 1. 
Vide Battle, (B.) 


D U K E. 


vi Dignity, (B. 2.) 
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DUM FUIT INFRA ATATEM. 
(A) Dum fut infra Aetatem. | 
The Nature of Writs of Entry. 


on. Vide Booth of Real Actions 172. 7B 
Writs of Entry are founded upon the Entry of the Tenant after an Alienation, 
Diſſeiſin, or Intruſion. Vide Booth of Real Aﬀtions 172, 173, 174. 
A Writ of Entry lies upon an Alienation by a Perſon incapable : As, a Dum 
fuit infra Ætatem, upon an Alienation by an Infant. Vie Enfant, (C. 4.) * 
Dum non fuit Compos Mentis, upon an Alienation by an Ideot, Non compos, &c. 
Vide Ideot, (D. 5.) Yide Peſt, (B.) 
Or upon an Alienation by a particular Tenant : As, after his Death there lies 
a Writ of Entry ad Communem Legem. Vide F. N. B. 205. 6. Vide Poſt. (C.) 
And by the St. of Gb. 7. a Writ of Entry in Caſu- proviſo lies upon an 
Alienation by . Tenant in Dower, in her Life-time. + Vide F. N. B. 205. M. 
Vide Poſt, (D.) | | " 


And by the Sr. V. 2. 24. A Writ of Entry in Confimili Caſu, upon an Aliena- 


tion by any other particular Tenant. Yide F. N. B. 207. D. Vide Poſt, (E.) 
Or upon an Alienation by a Huſband ſeiſed in Right of his Wife: As, a Cui 
in Vitd by the Wife herſelf. Yide Baron and Feme, (I. z.) 


Sur cui in Vita by the Heir of the Wife. Vide F. N. B. 193. A. . 


Cui ante Divortium, and Sur cui ante Divortium, if Huſband and Wife are di- 
vorced. Vide F. N. B. 204. F. Vide Poſt, (G.) 

A Writ of Entry lies in the Nature of an Afliff, or in the Quibus, upon a 
Diſſeiſin to the Demandant himſelf. Vide F. N. B. 191. C. Yide Paſt, (H.) 
If the Diſſeiſin was to his Anceſtor, or the Tenant claims by the Diſſeiſor, it 
ſhall be a Writ of Entry in the Per. Vide F. N. B. 191. D. | | 

In the Per and Cui, if the Tenant claims by the Diſſeiſor in the ſecond Degree. 
Vide P. N. B. 191. D. | | . 

And if he claims after all the Degrees, it ſhall be a Writ of Entry in the Pop, 
Vide Booth of Real Atlions 173. F. N. B. 191. C. | 
So a Writ of Entry lies upon an Intruſion after the Death of a particular Te- 
nant. Vide Booth of Real Action, 173. F. N. B. 203. E. 

Ad Terminum qui præteriit, if the particular Tenant detains the Land after his 
Term ended. Vide F. N. B. 201. D. 

And Cauſd Matrimonii prelocuti, where a Man detains Lands given to him 
by a Woman, upon Proſpect of Marriage, which afterwards does not take 


Effet. Vide F. N. B. 205. A. 


% 


(B) Dum non kult Compos Mentis. 


f ed Writ Dum non fuit Compos Mentis lies by the Heir of him, who, not 
being of ſound Memory, aliens in Fee, in Tail, for Life, or for Years. 
F. N. B. 202, C. F. A | 

Var. III. P p The 
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LL Writs of Entry into Lands or Tenements ſhew by what Means the Vide Enfant; 
Tenant entred, and what Cauſe the Demandant has to demand the Poſſeſ- (C. +) 


— 
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of his Anceſtor ;+Whetefore this Writ was 2 


. ls. 


_ F. N, I. 204. F. 


bend. Fr Dy. Me. 38. 


bun FUIT INFRA K TAT E N 
' The Proceſs ſhall be Simons, Grand Cape, eee Cape. F. NV B. 
20 
Boe it does not lie by the Ide im Tail for he ſhall have a Formed . 


(00 writ of En itry ad Communem I.egem. 


eons „„ „ Grate 3 


A Writ of Entry ad Communem Legem, lies by the Heir, or him in 1 


ſciſed in Fee, if Tenant by the Furteſ 105 8 L [3806 
een in Tail, or for Life.” F. N. B. 207. U * T7 Ar 7 


(o) eftitis of eme e tin bb. 


O by the St. of Clo. y. The Heir, er be in  ReverGal ſhall have a Writ of 
Entry immediately, if Tenant j in Dower, or for Life, aliens in Fee, or for 

| Life; For tho” apon' ſuch Alienativwift Fee the Heir, or hein Remainders might 
yet if the Bntry was'tolled by the Death of the 
Alience and a Diſcent, he had not a Writ of. Entry a Cen Lagen till the 
Deith of the Alienor, am then the Heir frequently: uentiy was barred by the Warranty 
MR Trout = Entry in 


! 41 PA 4 An. C3 3i 


ate = Ti 359. F. N. B. 2050 M. 


: $1 \ 1 A 9 FR. CEN 


be) wert of entry drein c, yen = 


50 by. 8 15 2. 24. Ds 7 wick cam in uno Cg 'A conceditur ng” $2 ; 
ſomali Cain fimils Remedio indigentey fut prius fiat Breve. | 
"And upom this Statute if Tenant by Curtely aliens Fee, 1 in Tait.” or for Life, 
or Tenant for Life, or pur auter vie, aliens, Cc. he who has the” Eſtate i in Rever- 
ſion in Fee, in Tail, or for Eife ſhall have a Writ of 6. F. in Con 92 * 
tho he had no Remedy by the bf. of IR . F F. N. de 2 . we. 
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For Cut vine 2 en Feme, 0 30 1 1 N 
5 It be} cui ante Tire. : 


1 


0, if the Hulband aliens the Land of his Wife, ad. acer they are 
divorced, ſhe ſhall have a Cui ante Divor tium againſt the Alience. Vide 


So, fince the St. 32 H, 8. 28. which makes the Alienation y the Huſband 
void : for the Entry of the Wife is de wy after the Deat | of the Hul- 


(H) Writ of Entry in the Audbus, 02 in Nature of an Afliſe. 


Writ of 9uibus lies, inſtead of an Affiſe, dy Tenant in Fee, or his Heir, if 
A he or His Anceſtor be diſſeiſed of — or 2 Nent, or Office, 
6. F. N. B. 191. C. Vide Afiſe. 


* 
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0 UM NON | PULT COMPOS MENTIS 
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vid Tuffices, (8, 3 Ende, (2 w. 200 
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2 ide Franc hi Jer (D. 3: au, (C. 4.) 
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vide Dipnity, (B. 4.0 * : 


ECCLESI ASTICAL PERSONS. 


abo 
(a d The King. 


HE King is Perſona 5 ; and therefore he may conftituts and reſtrain 
Eccleſiaſtical th. the BY Fi Prerogatite, (D. 9.)—Probibition. 
May diſpenſe with the 1 Laws. | 9 Prerogative, (D, II, 

17, Ne.) 40 7 onilid dein 0% "I; 

"May inflict Eccleſiaſtical Genfared... Vide ene (D. 12, 21, 22.) 

May make an Appropriation without the Biſhop, where he himſelf is Patron; 
and with the Conſent of the Patron only, where a Subject is Patron, 

May take a ion from 1 Cy of his mien as well as the Biſhop: 


Se IR San ip 


4 Perſons Regutar. 
8 Del 2 30141 (B. 15 9 The Pope. 
LL Rediefafticat Perſons are Re; gular, or Secular. Co. L. 93. 5. 1560. 205 
1 8 are thoſe wha have 927 Nenenes, Chaſtity, and Poverty. n : 
- 93» lowed to the 
The 1 of theſe Orders was the Pope. Pope. 


By the Ignorance and Sufferance of ſupe ET, Times, the Pope antiently had 
the Reputation of. Supreme Head of the! Eng Fr Church. Hob. 146, 7. 
From him all the Boyer of Eccleſiaſtical rſons was eſteemed to , derived, 
0 14 
He ended and conſecrated Biſhops. 
And ſuch Creation by the Pope made one a BUR ae fatto, and capable to 
take the King's Confirmation. Pol. 346. 
But in Truth all the Authority of the Pope was by Uſurpation, and void, 
Bob. 146. Vide F opery. 
And therefore, where the Pope by his Authority made a Proviſion for Bene- 
fices, it was always diſallowed. Vide Proviſor. 
80 the Pope could never make a Corporation. J Jon. 184. 
Nor 
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(B. 2.) 
How profeſ- 
ſed. 


(B. 3.) 


The Diverſity | There were four Orders of Friars ; as, Friars Minors, Cormel, ites, Auguftiner, 


(B. 4.) 


Tbe Head of Who ought to be choſen by the Convent, 2 Rol. 1102. 


a Conveat. 
(B. 5.) 


How elected, 
Vide Pet, 


(C. 2.) 


Eccleſiaſtical Non within his Province; as, if he grants Adminiſtration when 


Convent: Co. L. 136. 4. 


1 


eee etre PERSONS. 


Nor had Juriſdiction within the Realm. 

Yet ſome Acts of the Pope had the nn an 
ſuch Authority was given to the eber . the 
en, (D. 20.) : 


(B. 75 An n Abbot, Prior, Monk, Ge. 


All Regulars were entred in ſome Houſe of Religion, 45 an Abbey, Priory, 
Monaſtery, Cc. and there profeſſed.  : 

A Man was entred into Religion, by his Admittance into a Houſe of Religion, 
Co. L. 132. 0. 

But — was not profeſſed till the Vear of probation expired, when he had 
taken the Habit of his Order, — vowed Perpetual Obedience, Chaſtity, and 
Poverty. Co. L. 13240.  NEINTN 


There are ſeveral Orders of Hooks of Religion, 


SEES Right, and 
. 7 8. 21. Vide Pre- 


| 


oi... ins 


2 dd A, © 


and Friars. Preachers. Co. Let 52. 0. 
And the Friars Minors com p — the Tranciſcans, chu, and W 


Co. L. 132. 4. 136. 4. 
Vide Monaſtery. 


The Head of the Convent TIF the Abbot, or Prior, | 


The Body of the Convent Wige of Monks, 9 Friars, or «uh 


(Ce) Perſons Secular. 


1 1.) Archbiſhop.” 


H ERE are within the Kingdom only the two Archbiſhops, of the Pro 
vinces of Canterbury, and Tur. Co. L. 4. 24. 
The Archbiſhop of Canterbury has the Stile of Metropolitan, and Kane of all 
England. Co. L. 94. 4. 
The Archbiſhop of York, Metropolitan, and Primate of England. 
York has within his Province, Durham, Carl; ie Chefter, and Man : Canter- 
bury has all the others. 4 Inſt. 322. 
By the St. 25 H. 8. 20. The Archbiſhops upon a Conge d glire are elected, and 
afterwards confirmed, and conſecrated. Vide Poft, (C. 2.) 
Every Biſhop and Archbiſhop tenet per Baroniam of the King's Foundation; 
and — 4 is a Peer in Parliament. 4 fl. 45, 362. 
The Juriſdiction of the Archbiſhop is Ordinary, as every other Biſhop's within 
his Dioceſe, +3 Lev. 212. Vide Poſt, (C. 2.) 
Or, Superintendant over all Eccleſiaſtial Perſons within his Province. } 
Lev. 212. 
And therefore, All Eccleſiaſtical Acts within his Province are only voidable, 
and not void, tho' done when the Juriſdiction belonged to a Biſhop, or other 
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there are not Bona Notabilia. Vide Admin, Mrator, (B. 5.) 
Or, if he inſtitutes to an Advowſon within a Peculiar in his Province. R.; 


Lev. 212. 
So an Archbiſhop has a provincial Power over all Biſhops within his Province; 


and may hold a Court where he pleaſes within his e and in Perſon 
officiate as Judge. R. 1 Sal. 134. 

And may deprive. R. 1 Sal. 135. Carth. 48 5. 

Or, convene them before him for Miſdemeanor in their Function. R. Carth. 485. 


(C. 2.) Biſhop. 


t 
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ee e Biſhop, 


All the Biſh6pricks in Png/dnd ute of che King's Foundation, and he is their dengel 
ow choſen. 


Patron. Co. L. 134. a. 1 Rol. 880. 


And they were originally Donative by the Delivery of the Ring and Crozier 
Co, L. 134. 4. 1 Rel. 882. 0. 25 ad 50. Dav. go. 2 Rel. 102, 130. 


5 King John granted them to be elective. 0. L. 1 34. 4. I Rol. 880. J. 
av. 0 2 Rol. 102, 3. Cod. Fu. Berl. 11 
"nd rg by the St. 25 H. B. 20. On Avoidance of an Archbiſhoprick, or 
oprick within any of che King's Dominions, the King ſhall grant a Cong? 
Teſlire, containing the Name of the Perſon to be * , and the Dean and 
Chapter, Fc. ſhall ele& the Perſon ſo named, and no other. And if they delay 
Election above 12 Days after Letters miſſive delivered, the King.may by Letters 
15 nominate whom he ſhall think "fit to ſuch Dignity. Vide 1 Sal. 136. 
2 Rol. 101. 
nag after ſach Election . certified. under their Common Seal, and Oath and 
to the King, his Majeſty ſhall by Letters Patent ſignify ſuch Election, if 
7: — Archbiſhos” to ſome other Metropolitan in bis Dominions and two 
9955 or to four Biſhops; if of a Biſhop, to the Archbiſhop of the Province, 
vacant, to ſome other Metro politan, who ſhall confirm the Election, and 
welt he conſecrate the Perſon — | 
By the Sc. 1 E. 6. 2. Archbiſhopricks and Bith 
but that Statute is now repealed by the St. 1 M. C. 2. c. 2. and 1 El. 1. and the 
St. 25 H. 8. 20. revived. Co. L. 134. 4. R. 12 Co. 
And therefore, upon the Death of a Biſhop; the 
the King of it in Cbauctry, and prayed the King's Licence to elect; upon 
5 a Congd dirt goes and they make the Election, and certify it to the 
erſon lected himſelf, and have his Conſent, then to the King in Chancery, and 
to the Archbiſhop ; and the King by his Letters Patent aſſents, and commands 
the ; Archbiſhop to confirm anfl tonſecrate; who! examines the Election, and the 
Ability of the e Perlen , and afterwards confirms and conſecrates him. Jon. 160. 
And there is the ſame Procceting when a Biſhop is tranſlated, . except the 


Cs as when he is NA elected. R. ds 160. 1 Sal. I 59 7. 
2 Rol. 4 


And. 


"il and Chapter certified 


© & & = £ 


Yer he do Miniſterial Acts as, a Certificate of Batardy, Excommuni- 
cation, &, 2 Rol. 451. 

But a Biſhoprick in Ireland is now Donative. 1 Sal. 136. Pal. 27. Vide 
Ireland. (E.) 


And the Biſhop ſhall be created by Patent only. R. 2 Cro. 553. 2 Rot. 
101, 130, 

The Juriſdiction of a Biſhop and Atchbiſhop, as to the Puniſhment of Of- 
| cos, and the Hearing we Determining of Caves, is derived out of the Crown. 

Vide Preerogative, (D. 

And therefore, a 0, may make a Layman his commiſſary, Chancellor, or 
Official. R. Jon. 264. Cro. Car. 258. 

Or may officiate as Judge in Perſon. 1 Sal. 1 34. 

So, tho the St, 37 H. B. 15. ſays, Any Layman IT or unmarried mays 
being a Doctor of the Civil Law, be a Commiffary, Official, Regiſter, &:. yet 
if he be not a Door of the Civil Law, he may be a Commiſſary, &c. for the 
Statute ſpeaks in the Affirmative only. R. Cro. Car. 258. R. Cro. El. 314. 

A Biſhop is a Biſhop of the Univerſal Church. Vide Fal. 345. 


Vox. III. Qq And 
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ECCLESIASTICAL PERS ONS. 


5 And therefore, a . of Ireland, or Man, has the Title of Biſbop here, 
al. 345. | 


As to Grant and Seiſure of Temporalties, Vide Prerogative, G. az, 24, 2 i ) 


(C. 3.) Dean and Chaprer. grad 3: 2 


N Archbiſhop, and pi has a Dean and Chapter: 3 Co. 7 5: 4. ora 
hapter if without a Dean. 
All Deans and Chapters are ethes Ant or new. co. L. g;. 3. | 
| In the antient, the Dean was choſen by the Chapter upon a EE, Olive; ua 
the King having aſſented, he was confirmed by the Biſhop.” Co. L L.9 5. a. 
The Archbiſhops of Canterbury and York and the Biſhops of” | 
have antient Chapters. 
The new Chapters are, where the King has tranſlated. a Prior” a _ 8 
&c.- into a 1 Chapter to a Biſhop; as, to the Biſhop of Norwich, Ge. 
Co. L. a. 9. 73, 4+ 
Or, * "A King, upon the EreQion of a NEW. Biſhoprick, eredts a new 
Dean and Chapter. Co. L. 95. 2. 


By the St. 35 E. 3. Letters Patent for Eredtion, Gt. of « Dean and Chapter 


are 
And the Dean in the new Tranflations ind Erections is Donative, and by the 
King's Letters Patent is inſtalled. Co. L. 95. 4 

38 — is ſo called, becauſe he has ten Prebends or Canons- at leaf, of 
which the Chapter conſiſts. 7b:d. 2 2 

And he is the Head of the Chapter. WAF 
And tho the Dean and Chapter make a Corporation, yet the Dam aud ever 
bo the Nm f the Chapter, may be a Corporation by himſelf, ' 10 C. 31. 6. 

may * belonging to his Deer « Church, Prebend, or other 


If a Deanery be Dhaative, and the King by Letters Patent grants the Deanery, 
without limiting any Eſtate ; yet he has all the N in _ vix. to the Dean 
and his Succeſſors. R. Dav. 46. a. 

So, if the King limits the Grant to him for Life or at will; yet he ſhall 
have the Fee. Dav. 46.4. 

The Dean of a Cathedral or Collegiate Church is Perpetual, vix. for his Life. 

And he Ky rovmgy yt as well as a Spiritual Man. Dy. 273. 4. in Marg. 
Send: cont. 2 Rol. 

And his Dignity is not an Eccleſiaſtical Benefice : for he has not Inſtitution, 
except where at is Preſentative. Lind. 12 5. 

Yet it is a Spiritual Promotion. 2 Rol. 341. JI. 10. 

A Sub-Dean is, either pro bac Vice, ſubſtituted by the Dean or Perpetual, 
choſen by the Dean and Chapter. Lind 7 the if 

But a Rural Dean is employed by the op and Archdeacon, and is tempo- 
rary. Lind. 14, 79, 327. 

The Office of the Dean and Chax ter is, to adviſe TP aſſiſt the Biſhop in 
Matters of Religion, to conſent to his Grants, Leaſes, .&c, and to "wo" the 


Biſhop upon a Vacancy. 3 Co. 


The Dean and Chapter are a nne 3 

And have Capacity to take and alien, Cc. as another Corporation. 

So they may ſubſiſt, without any Lands or Poſſeſſions. 3 Co. 75. b. 2 And. 167. 

A Dean has not a Freehold till his Inſtallment. 2 Rol. 451. 

A Dean may ſurrender his Deanery to the King, by which it ſhall be diſſolved 
* 273. (Vide 3 Co. 75. 6. ) 

A Dean and Chap ter is a 3 and not a Lay Body. Lefees of Dean and 

cle of Chriſt Church Oxon's en er 1725. Bund. 209. ] 

Dan (3 C.)] 


(C. 4.) Pre- 
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he 
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Function, and not the Leſſee. | 
He ſhall make a Commiſſary, which belongs 
Leſſee cannot make one. Ray. 88. 


(C. 5.) Archdeacon. 


An Archdeacon derives his Authority from the Biſhop, and ought to viſit as 
ſubordinate to him. Hob. 16. Cod. Ju. Eccl. 1009. 2 Rol. 448. 
By the Canon 4* Conc. Toledo. E 5 A 630. Temp. Honor. 1. It was firſt allow- 
ed, That a Biſhop Languore aut Occupationibus implicatus Prebiteros vel Diaconos 
mittat, qui Reddit Baſilicar ation” & Miniſtrantium uitam inquirant ; upon 
which the Biſhop divided the Dioceſe into Archdeaconries, and gave them Com- 
miſſion to viſit. Degs, Part 2. Ch. 15. Cod. Ju. Eccl. 1006. 

In the Time of the Saxons, they had Juriſdiction allowed in England. Rights 
of Convocation 292. 11 | 


to him by Preſcription, and the 


In the Time of William the Congueror it was ordained, quod Epiſcopus vel 


Archidiaconus, (who before fat with the Sheriff,) placita in Hundredo amplius non 
teneat, but Right ſhall be done by himſelf according to the Canons, c. 2 Rel. 
216. 4.15. Jan. Angl. 66. aid un i | 
And therefore, he is now as Oculus Epiſcepi- 4 Inft. 339. an] * 
And may hold a Court within his Archdeaconry, where, by Preſcription, or 
Compoſition, he has Juriſdiftion in Eccleſiaſtical Cauſes. 4 Inf. 339. Vide 
Courts, N. q. rn rn N | 3+ 
el 0 8. 2 H. 8. 12. An Appeal lies from him to the Biſhop; or, if he 
be the Archdeacon of an Archbiſhop, to the Arches. Vide Prerogative, (D. 13.) 


(C. 6.) Parſon. 


A Parſon is he, gui Perſonam gerit, viz. the Rector of a Parochial Church. 5 


Co. L. 300. a. | TAs 
A Rectory or Parſonage conſiſts of Glebe, Tithes, and Oblations, eſtabliſhed 


lame Pariſh. GP 1 | | FE WS 
And there need not be more Glebe than the Soil of the Church, or 
Church- yard. n | 

But there ought to be ſome Land; for if Tithes only be proved, it is not a 
Rectory. 1 Sid. 91. 3 Sal. 377. | | 


Every Man, preſented, inſtituted, and inducted, ſhall be Parſon to a Church; 
tho' he be an Alien : for he may take a Spiritual Poſſeſſion, not a Temporal one. 
2 Rol. 348. J. 20. Vide Ejgliſe, (M.) 

So, an Abbot, Cc. tho dead in Law. 2 Rol. 348. J. 10. 

So, one mere Laicus; for he is Parſon till Deprivation. 2 Rol. 348. J. zo. 
Vide Eſgliſe, (M.) oY | 

Or, wholly illiterate. 2 Rel. 348. J. 32. 


By the Sr. 13 El. 12. None ſhall be admitted toany Benefice with Cure, unleſs 
he be of the Age of 23 Years at leaſt, and a Deacon. 
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(C. 6.) 


what a 


Parſonage 
con fiſts. 


for the Maintenance of a Parſon, or a Rector to have Cure of Souls within the“ Pages. 


(C. 7.) 


Who may be 
a Parſon, 


(C. 8.) 


Who not, 


And 
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252 ECCLESIASTICAL PERSONS. 

And none ſhall be a Miniſter, or admitted to preach and adminiſter the Scr. 
ments under the Age of 24 Years. 4 

So, by the ſame Statute, None ſhall be admitted to preach or adminiſter the if a 

| Sacraments, unleſs he bring to thé Biſho . Teſtimonial of bis Homeſt Life yer 
and profeſſing the Doctrine of the 39 Articles; and be able to give an Accbunt 4 
2 his mou in Latin according 5 "che faid Articles, or have i ſpecial Gift v 
a Preacher. 
208 ſhall be admitted to the Order f Deacon, onfels be iſt ſublſetide the 

id Articles. 

Nor to a Benefice with Cure, unleſs he Mal! firſt have fubſtribed the ad 
ticles in Preſence of the Ordinary, and publickly read the ſame in the Chun 
of that Benefice, with Declaration of his unfeigned Aﬀent to the fame. 

So by the Sr. 13 & 14 Car. 2. 4. None ſhall be admitted to a Purſonage, 
Vicarage; Benefice, Cc. before he be ordained Prieſt,” according to the Form 
thereby eſtabliſhed, unleſs he was before in Epiſcopal Orders. 

So, 5 the ſame Statute, He ought to declare his unfeigned Aſſent and Conſent 
to all Things contained in the Book of Common Prayer in two Months after 
actual Poſſeſſion, or elic ſhall be 2 o facto deprived and the Patron may Preſent, 

Sc. as if dead. Vide Payſon, (C.) 

So a Woman cannot be à Parfon ; for the Prefentation, Inſtitution, and 1. 

duction of her is null and void. 2 Rol. 348. J. 33. Hob. 149. 


(0. % The Parſon is ſeiſed in Right of his Church, and the Freebold of the 
eisen Chure, Church- yard, and Glebe belong. to him. Co. L. 300. . Vid Pip, 


of the Parſon, 
C. 14. )—Blgh „ (G. 1.) 
. And W be may fue and be ſued for the Right of his Church. Co, 
reputed to hart 


L. 300. 6. 
855 for the Benefit of his Church or Succeſſor, he ſhall be 
the Inheritance quodom moch; and therefore, he may have Waſte, and declare ad 
Exbæreuitationem Ecclefie. Co. L. 341. a. 
If his Leſſee aliens, &c, he may have a Writ of Entry Hd Commanten Legen 
after his Death, or in Confimili Co during the Life of the Leſſee: which Writs 
lie only for him, who has an T oc e nm hari Cy. L. 241 
6. F. N. B. 206. F. 207.'G. 49. D. 
Dake. he ſhall have * Ad Terminum qui prater, and A Quod Pernitiar In the 
- Co. T. 34r. 
A Writ of Mee, or a Contra formam „ Cv. L. 341. 5. 
So he ſhall have a Ceſaiit. F. N. N 49. C. 
And, upon a Grant to him and his Succeſſors, he ſhall have a Quid Juri 
610 mat, a Per gue ſervitia, or a dem redditum reddit. F. N. B. 49. H. 
So, if he be diſſeiſed, or aliens in Fee, Se. his Succeſſor may have a Jiri 
Urum. F. N. B. 48. R. | 
Or, if another recovers apainſt him by Default, or by Verdict, when he did 
not pray i in Aid of the Patron and Ordinary. F. N. B. 48. R. 
Ot, intrudes into the Reclory after the Death of his Predeceſlor, F. N. B. 49. 4. 
So a Parſon may receive Hon; Co. E. 341. 5. 
If a Parſon be diſſeiſed, he hi ſelf ſhall have an Aſſiſe, or a Writ of Fatt 
in the Per, Cui, or Poft, 'of in the Quibur. F. N. B. 49. B. 
| 5 But, properly, the Fee-Simple is not in the Parſon ; but ih aber 
it. S. 646. 
And thetaſhes, he cannot have a Writ of Right. Zit. S. 645. 7 
Nor a Writ in che Nature of a Writ of Right, as a Writ of Right upon 8 
Diſclaimer, of Cuſtoms and Serviges, Ne injuſte verer, Rationabilibus Kat., Quo 
fure, Sc. Co, L. 345. b. | 


1 ww 


(C. Jae Vicar 


(Ce! When a Church was appropriated it was uſual to endow a —— with 
| * 2 Parcel of the to 15 


ve the Cure of Souls. PI 
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And by the Sr. 15 R. a. 6. and 4 H. 4. 12. The Appro ene Ch ſhall be void, 
if a perpetual Vicar be not inſtituted and inducted into . ** bt N and con- 
yenably endowed. - , 
Before thoſe Statutes, the Endowment of a OW apon an \ Appropriation 
was not neceſſary. 2 Rel. 99. - 

And thoſe — extend only to future Time. 12 Rol. 99, 127. R. Pal. 222. 


The Paso, Patrons and Ordinary may create a Vicarage" without the King's (C. 11. 
Aſſent. 2 Rol. 334: / Hoy created. 
:So,. in Time 2 the Patron, and Ordinary. 2 Rel. 334. J. 27. 

So, the Parſon appropriate, and the Ordinary. 2 Rol. 334. J. 20, 35. 

Tho the Appropriation be to thoſe who have not Curam animarum ; as, to a 

Dean and Chapter, Nunnery. Pio. Com. 497. 2 Rol. 334. J. 25. 

But the Ordinary without the Patron cannot create a Vicarage. 2 Rol. 


34. 25. 


80 the Vicarage may be 3 to the Parſonage if it be igovetiſhed. (C. 12.) 
2 Rel. 3 37: 1, 50. Or re-united, 
Or, if the Farloncge be Imporeridhed. 2 Rel, 338. J. 10. 
"And may be re-united 'by the Parſon appropriate, and Ordinary, in Time of 
Vacation of the Vicarage. 2 Ro. 337. l.25. Pal. 222. 
By Parſon, Ordinary, and Vicar, when the Vicarage is full. Ley. 14. 
. $0, by the Pope as Supreme Ordinary, the Parſon, and Vicar, where, by ſub- 
ſequent Uſage, the Intent appears. K. 2 Rol. gg, 127. 
the Parſon appropriate preſents the Vicar to the Parſonage, with the Con- 

ſent of the Ordinary, this re-unites them. 2 Rol. 338. J. 5. 
Or, preſents to the Vicarage by the Name of Parſonage. 2 Rol. 338. J. 1 
So, if the Parſonage be recovered by a Title paramount the Endowment o the 
Vicarage, they are re-united. 2 Rol. 3 336. J. 30. 

And by Manon the Endowment © the Vicarage returns to the Parſonage. 
2 Rol. 338. / | 
But 2 Vicarage ſhall not be re- united by the Ordinary, except for Impoveriſh- 
ment. 2 Rol. 338. J. 12. ö 
And, a Preſentation of the Vicar to the Parſonage, by the Leſſee of the Par- 
ſon, does not bind his Leſſor. 2 Rol. 331. J. 6. 
Or, a Preſentation by any other than the Parſon. 2 Rol. 338. J. 22. 
Or, by the King. Dub. 2 Rol. 338. J. 25. 
do after the St. 4 H. 4. 12. A Vicarage ſhall not be diffolved. 2 Cro. 517. 
Nor after the St. 31 H. 8. 13. when the Parſonage is come to a Temporal 
Hand. 2 Cre. 518. 


By the Sz. 15 R. 2. 6. 1220 4 H. 4. 12. The Ordinary ſhall endow the Vicar- (c. 13.) 
age according to the Value of the Church. 8383 
So, if the 1 be impoveriſhed, the Ordinary may calarge the Mainte- 4x 
nance. 2 Rol. 337. I. 30. 338. J. 1. 

And there all be a Suit for it in the Eccleſiaſtical Court. 2 Rol. 337. J. 35. 
And the Vicar may libel there for Encreaſe of Maintenance againſt the Parſon 
impropriate and his Leſſee, by the St. 32 H. 8. R. 2 Rol. 337. J. zo. 

So an Endowment may be enlarged by the Biſhop, upon Notice to all, who 
are intereſted, tho' a Power to enlarge be not reſerved upon the Original Endow- 
ment. Hard. 329. 
So, if there be no Endowment of a Vicarage, Equity, upon an Information by 
the Attorney-General, will compel the Impropriator of the Small Tithes to 
make an Allowance. R. 1 Ver. 247. 
Otherwiſe, if there be an Endowment, tho ſmall. 1 Ver. 247. 
The Endowment ſhall be conſtrued by Uſage ; and therefore, if a Vicar be 
endowed de minutis Decimis, and he has uſed to have Tithes of Wood of the 
yearly Value of 6s. 8 d. tho Wood in its Nature is a great Tithe, yet in reſpect 
of the ſmall Value and the Uſage, the Vicar ſhall have the Tithes of the Wood. 
© 2 Bll. 235. . 45: 
L. III. Rr 80, 
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154 ECCLESIASTICAL 'PER80NS.: 


$0, if he be endomed de Deaints Garbarum and by Usage he has et had 
the Tithe of Hay, as well e of Corn. N. 2 Rol. 335. J. 30. for av Augen- 
tation of the Endowment ſhall be intended. Hard. ** Pat. 222. 2 R. 161. 

So it hall be conſtrucd liberally ; As, if a Vicar be endowed 'of all Tithe, 
except Corn ; he ſhall have 44g 15 Seed, Cc. | by be, Sings n, 
ſown in England..' N. 2 Rel. $34. 4 4% Ste 

If he be. endowed of ſma Takes” *. Atable 1 is afterwards converted 
_ intg Paſture, he ſhall have the ſmall Tithes of it. 2 Fal. 33 8. J. 23. | 

If endowed of all the Tithes of a Manor, he ſhall have the Tithes th the! 
Freeholds, as well as of the ee they all make- the FR a: . 2 
Rol. 335. l. 27. Cro. El. 463. Ow. 58. 25 

Yet a Vicar ſhall not have Tirhes of the Glebe, pro ſevered akter, the Endoy- 
ment. R. 2 Rol. 335. J. 10. 7 

So, if there be no Ble the Vica cannot lim any Thing, E. Fa 
426. Vide ſupra. ll | 


(C. 14.) By the Common Law the Vicar had not the F rechold of the Church 8 
The Intereſt yard, nor could have a Juris Urrum for his Glebe, nor be named 1 to the 


of the Vicar. 


Vide Egli, Fracipe for his Glebe, without his Parſon. 2 Rel. 936. F. * 


(G. 1.) But now, by the 47. 14 Ed. 3. 17. A Vicar, Gc. ſhall _ y : ew 
for Lands, Cc. of the Vicarage, and recover in other Writs, as a Parſon _ 
And therefore, he ſhall have an Aſſiſe. 3 Sal. 3 ũ iM˖mnñ .... 
Io So. a Vicar ſhall: have Aid of the Parſon, Pareon,:7 -and- Ordinary, - 
336. J. 48. 


So a Vicar ſhall have the bees in the Chorch-yard 3 for be Nands «bl to 4 
Repairs of the Church. Kt. 2 Rol. 357. J. 1 Niue 2 | 


% 10, 30% 60. 9005 Wien Peons have Gurs of bl 2 


The Parſon of a Pariſh- Church has Curam aninarum. * 1 n 
And the perpetual Vicar, who is Preſentative. 2 me 517. ae 
Sa a Parſon appropriate, till a Vicar be eſtabliſhed, 2 Rol. 97 8 J. go. 
So, the Parſon, where the Vicar is inſtituted only in Aid of the Parſon. 

- Sa a Donative of the King may have the Cure. 2 Real, 341, 1 ult. Pitt 
Donative. 

So the Parſon and Vicar may both have the Curo the Parſon bobitualiter, the 

Vice actualiter. 2 Cro. 518. 

But if a Perpetual Vicar be preſented, the Parſon ceaſes to have the Cure 
2 Rol. 341. J. 47. 

So a Dean, or 1 has not the Cure. | 

$0 a Prebendary has not the Cure. 2.Rol. 341. . 45. Cre. EI. 79- 


(C. 16.) Who are Dignitaries 


Every eee in the Church, having Juriſdiation T is a Digniy: 
As, a Deanery. . Cro. E/. 663. 

An Archdeaconry.* *emb. Cont. Cro. El. 663. 

But a Parſon 1s not a Dignitary. Co. El. 663. 

Nor a Provoſt. Cra. El. 663. 

Nor a Chaplain, or 3 Cro. El. 8600 


D) What Privileges belong to Eccleſiaſtical Perſons. 


Y the Sr. M. Cb. ꝙ H. 3. 1. Ecclefia fit libera, & * g 
Libertates deu. 80, by the St. 5o Ed. 3. 14. mn 
And this extends' to all Eccleſiaſtical 1 2 Haft. 3. 
And therefore, no Eccleſiaſtical Perſon ſhall be choſen to a Temporal Office: 
As, Sheriff. Pig * 
3 1 „ No 
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Nor mall be Expenditor for Lands, nnn te Severe, 
Per 2 J. 1 Mod. 282. 1 Lev. 303. 


Nor, ſhall be Conſtable, Reeve, Beadle, Ge. . | 

Nor ſhall be 1 to ſerve in War in Perſons for Militans Dov ne ape, + 
e ee, if he dei. 

And therefore, if he Lande by cu Fe. 5e Abt $6 find a ſuffi- 
cient MR or pay Eſcuage ; and need not ſerve in Perſon. Co. L. 99. 2. 

: $0, if he has Lands, by reaſon of which he ought to be a Reeve, Beadle, Cc. 
when choſen, if he was à Lay- man; he ſhall not be choſen, being in/ra Sucros 
Ordines : or if he be, he ſhall have a Writ for his Diſcharge, and upon chat an 
Alias, Pluries, and Attachment. F N. B. 175. B. Reg. 187.6. 2 Inft. 3. 

So by the S. Marl. 52 H. 3. 10. all Eocleſiaſtical Perſons are diſcharged of Suit 
at the Leet, or Turn. 2 If. 4, 121. | 
+ 80; by the Common Law, eundo, mor und, aut redeundo from Divine Service a 
Prieſt cannot be arreſted; 23 10 2 Bul. 72 

And by che 87. 50 Bd. 3. 5. and 1 F. 2. * He that ſo arreſts ſhall ſuffer 
Impriſonment, Ranſom, = Tanks Gree to the Party : provided he do not Hold 
himſelf there by Colluſion. 

o an Action lies upon theſe Statutes, if a Clerk be arreſted, when attending 
upon Divine Service. ide 12 Co. 150. 

Tho' it be-thro' Ignorance, and he is afterwards diſcharged. 

So one may be ſued for it in the e AT ane and ſhall pay Coſts. 
vile 2 Bul. 72. 

But the Arreſt is good; and a Reſcuer is not excuſed, : 

So he may be arreſted at the Suit of the King 5 ag, upon a Warrant of x Juſ- 
tice of Peace. _ 

Or, if he abſconds, and. cannot otherwiſe be tts, 

80 2 C 


apias does not lie againſt an Eccleſiaſtical Perſon, who has a Benefice : : 
and for his Security, upon a Statute Staple, Metchant, or EN there 
{hall be awarded a Capias f laicus. 2 Inft. 4. 

So, in any other 1 where a Capias lies: if the Sheriff returns, Clericus 
beneficiatus, nullum habens laicum Feodum, there ſhall be a Writ to the Biſtiop, 
commanding, that he compel him to appear. 2 Inft. 4. 2 Fol. 220. J. 456. 
And if the Biſhop dots not cauſe him to appear, a D/ firingas goes againſt the 
Biſhop. Reg. 26. 6. | 

So, if upon a Fieri facias the Sheriff returns Clericus beneficiatus, &c. there ſhall 
be a Heri facias to the Biſhop to levy de Honis Ecclefialticis. Reg. 22, 26. 6. h 

And upon ſuch Writ to the Biſhop; he by his Mandate ſhall ſequeſter his Be- 
nefice till he appears, or the Money be levied. 1 Sa. 320. 

[On Sheriffs Return, that Defendant is c/er:cus dae bare nullum habens laicum 
feodum, fieri facias de bonis Hcclgiaſticis iſſued to the Biſhop; on Affidavit of the 
_ s being levied, Rule to the Biſhop to return the Writ. Languit v. Jones, 

4. G. Str. 8 
- [On A deitel Debt's being levied, the — being dead, Rule to his Exe- 
cutor to return Fieri Facias de bonis Ecclefiofticts. Ibid. * 

Attachment may iſſue againſt Biſhop, for not returning Fieri facias de bonis 
Ecclefiafticis, Semb. But it is more proper to move againſt his Chancellor, Com- 
miffary or Official, who uſually return them. Rex v. Biſhop of St. Aſaph, J. 25 
& 26G. 2. 1 Will. 332. 

But where the Sheriff returns Clericus nullum habens laicum Frodum, without 
laying beneficiatus, a Capias ſhall be granted to the Sheriff againſt him; for it 
_ not appear that he has a — by which he may be warned by the 

p- 21 

So, upon 4 Peri facras againſt a Biſhop, the Sheriff ought not to return 
icus beneficiatus ; for he has Temporalties. Semb. Het. 20. 

So, if the Return is Clericus beneficiatus, the Biſhop cannot ſequeſter his Salary, 


x Fellow of a College, by a 23 to the Maſter, &c. for that is no Benefice. 
R. 1 Sal. 320. 
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Ponta mugs, Paviage, &c. for their Eceleſiaſtical Goods. 2 Inf. 4. 


ECCLESIASTICAL PERSONS. 


So, in other Caſes, an Eccleſiaſtaſtical Perſon is not privileged from an Arreft 
for a juſt Cauſe. 2 Rol. 220. J. 140. 
80 5 the St. M. Cb. 1. All Poſleflions and Goods of Eccleſiaſtical Perſons 
ſhall be freed from all Exactions. 2 Inft. 2. 

And by the S. 9 Ed. 2. Art. Cleri. 9. The Goods of Eccleſiaſtical Perſons ſhah 
not. be diſtrained in via Ni. n e ne n detate, 


2 Inf. 4» 627. 


80 * the S. 18 Ed. 3. (not printed) Eccleſiaſtical Poſſeffions, echuirel befor 
20 Ed. 1. were exempted from Tenths and Fifteenths granted by | Parlia. 
ment to the King; becauſe 9 * 20 Ed. 1. with Ten s to the 
„ 2 Inſt. 628. 

for Hiebe which are Spiritual, Nullus de / hererune Ponris aut 2 | 
Oneribus temporalibus onerari debet. 2 Int. 641. 


And Eccleſiaſtical Perſons ſhall be diſcharged of Tolls, Cuſtoms, Average, 


they be moleſted, they may have «nt for their Diſcharge. F. N. B. 


227. F. Reg. 260. 


So, for Goods bought for their Suſtenance. F. N. B. 227. F. | 
So they, ſhall be diſcharged of Purveyance for thelp own proper Goods 


2 Inſt. 3 
And Shall haves the King's Writ for their Diſcharg e. F. N. B. 30. 4 04 
— the St. M. Cb. 9 H. 3. 21. Nulla Carecta Domenica Perſone Eccle alice. Ce. 


— Ballivos noſtros capiatur. — Confirmed as to all Purveyance, by the St. 14 Ed. 


. 1. 18 Ed. z. 4. and 1 R. 2. 3. Vide 2 1 

7 if an Eociefiaſtical Perſon fears tha ** Goods, or the Goods of his 
F armer will be taken by any Miniſter of the King, he: may have. a Protection 
cum Clauſuli Nolumus for his Security. 2 If. 4. F. N. B. 29. A. 

So an Eccleſiaſtical Perſon! is capable of a Temporal Office: for where a 
Petition was, that he ſhould not be Chancellor, Treaſurer, Clerk of the Privy 
_ Baron of the Exchequer, Chamberlain of the: Exchequer, Comptroller, &c. 

King anſwered, that he will do as he thinks fit. 2 Rol. 22 1. l. 5. Vide ſupra. 

PR e St. M. Ch. 9 H. 3. 1. confirms only the antient Rights of Ecel ful. 
tical Perſons ; and does not give them any new ones. 2 Inf. z. 

. So, notwithſtanding Art. Cleri. g. the Goods of Eccleſiaſtical Perſons may be 
taken for Iſſues, or other Dues to the King. 2 Inf. 627. 

So Toll, Sc. may be taken of them, if they . for the Writ 178 


dum Merchandizas non exerceant de eiſdem. ' Cont. per Herle, F. N. B. 22 


So, by expreſs Cuſtom or Preſcription, Tithes, Cc. in the Hands x Fy a Spiri- 
tual Perſon may be charged to Pontage, Murage, Sc. Cal. 101. 

So the Clergy ſhall be liable to all Charges impoſed by Act of Parliament, if 
they be not exempted by the ſame Act. R. 1 Vent. 273. 

As, to Rates made purſuant to Sr. 43 El. for Relief of the Poor. 

So they ſhall be bound by the Statutes, which require the ſending of Carts 


and Horles for the Repair of the Highway. R. 1 Vent. 273. cited Lut. 1 563. 


2 Lev. 139. 
But a Tax or Subfidy charged * a Biſhop, Parſon, &c. if he dies, ſhall 
not be a Charge upon his Succeſſor, but upon his Heir or Executor only. 


R. Lane 51. 


So by the Sz. 21 H. 8. 1 3. No Spiritual Perſon ſhall take to for to himſelf or 
his Uſe, from the King or others, by Writing or Paro/, any Lands, Tenements, 
Sc. for Life, Years, or at Will, on Pain of 101. a Month, Se. 

Nor ſhall take any annual Rent or Profit, by reaſon of ſuch-Leaſe or Farm, 
Sc. on Pain of 10. a Month, and ten Times as much as he or any to his Uſe 
{hall take in ſuch Rent, Profit, Sc. a Moiety to the King, the other, &c. 

And ſuch Leaſe, Ge. to any Spiritual Perſon or his Uſe ſhall be void, as well 

againſt the Leſſor as the Leſſee. 

Nor ſhall, being beneficed with Cure, occupy any Parſonage or: Vicarage in 


farm of the Leaſe of any other, nor take any Rent or Profit out of ſuch Farm, 
on Pain of 404. per Week, Cc. 


But 


ECCLESIASTTCAL PERSONS 


- But by the ſame Statute, Spiritual Perſons may take to farm the TORR 
of an 1 Biſhop, Cc. during Vacation. 
Gle 


Or if their Glebe be not ſufficient, &c. may take in'farm other Lands for the 
Expence of their Houſes, and Hoſpitalities. 

And may keep as much of their Lands, &c. in Right of their "OW as ſhall 
be neceſſary for their Cattle and Corn, for the Maintenance of their Houſeholds 
and Hoſpitalities, without Fraud. 

And may take Dwelling-houſes with Orchards and Gardens in a City, Bo- 

rough, or Town, for their own Habitation. 

So, if a Spiritual Perſon takes a Leaſe for Years, or at Will, of Lands, Ge. it 
ſhall not be void. R. Dy. 358. a. 

So by the St. 21 H. 8. 13. No Spiritual Perſon ſhall buy, to ſell again for 
Profit, in any Market, Fair, &c. any Cattle, Corn, Lead, Tin, Hides, Leather, 
| Tallow, Fiſh, Wool, Wood, Victual, or Merchandize, on Pain of treble Value, 

&c. And ſuch Contract ſhall be void. 


Nor ſhall uſe any Tanhouſe, or Brewhouſe, unleſs for Service of the Houſe, on 
Pain of 10/. per Month, &c. 

But by the ſame Statute, if a Spiritual Perſon buys without Fraud, Horſes, 
Cattle, Goods, &c. for his neceſſary Uſes, and afterwards diſlikes them, he may 
ſell them again, &c. 

[By St. 17G. 3. C. 53. Where there is no Houſe, or it is ſo much out of 
Repair that one Year's neat Income will not repair it, Parſon, by Conſent of 
Patron and Ordinary, may borrow two Years neat Income on Mortgage for 
Years, which binds Succeſſors. Intereſt and 5/7. per Cent. (or 10/. per Cent. if 
non-reſident) ſhall be paid annually. If the Incumbent do not apply the Or- 
dinary may, where the Living is 100/. per Ann. and the Parſon non-reſident.] 
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Eccleſiaſtical Cenſures, 
as | Vid Prerogative, (D. 12.) 


Eccleſiaſtical Courts 
Jide 92 (N. 1, &c.)—Di/mes, 121 1, &c. 


Eccleſiaſiteal Jurisdiction, and Laws. 
Vide Prerogative, (D. 9, &c.) 


"EGYPTIAN S. 
Vide Fuſtices, (8. 9.) 


8 — mmm San 


E J. E. G F M E N 1. 


(A) By whom it lies. 
1 TS are under the Controul of the Court, and may be 


managed by them to anſwer every End of Juſtice and Convenience. 
Fairelaim v. Sbanrifl, H. 2 G. 3. 3 B. M. 1290.] 
[It is a Poſſeſſory Remedy, and only competent where the Leſſor of Plaintiff 
may enter; therefore it is neceſſary for Plaintiff to ſhew his Leſſor had a Right 


to enter, by proving a Poſſeſſion within 20 Years, or accounting for the Want | | M1! 
Vor. IN. 8 8 of | | 1 0: 


— — 
** — — 


R - 
E IRC TME N TT. 
1 2 1 E | PY 
* 


of it A "WA Exception in 21 F. 1. C. 16. Taylor v. Horde, H. 30 G. 2. 
1 B. M. 60. | . „ tue | 
An Ejectment lies by a Leſſee for Years for Recovery of his Term, and Da. 
mages, if he be ouſted by his Leſſor, or a Stranger. F. N. B. ao. 

Of what Things it lies; or hot, and upon what Demiſe, and how the Judge. 
ment ſhall be. Vide Pleager, (2 Z. 1, &. 2 

But now the Courſe is to make a nominal Plaintiff upon a feigned Demiſe. 

And after the Declaration delivered, the Plaintiff may be changed by Rule of 
Court, before Plea, if there be Cauſe for it; as, if he be a Witneſs upon the 
Trial of the Cauſe. 5 Mod. 333. T | 

[The Court will not order a Leſſor, having Privilege, to name a good Plaintiff 
to be liable to Coſts, Preſton v. Lingen, M. 8 G. Str. 479. 1 

If a Perſon claims Land as Lord, by E/chea?, the proper Way to try the Right 
is for him to bring Ejectment, and the Perſon claiming as Heir hall defend eithet 
alone or with the Tenant in Poſſeſſion. Fuircluim v. Shamtitle, H. 2 G. ;. 
3 B. M. 1290. ] | As 3 

[The formal Title of a Truſtee ſhall not be ſet up againſt the Ceſtui que Truſt: 
but if the Truſtee is a Truſtee for Mortgagees, and not for the Defendant the 
Mortgagor, he may recover. Armſtrong v. Peitſe, P.6 G. 3. 3 . M. 1898.] 


- (8) By whom not. 


UT an Ejectment does not lie by him, who has net an immediate Intereſt 
D or Poſſeſſion: As, if a Leaſe be to A. for Years, and afterwards to B. fer 
Years, and H. be ouſted ; B. cannot bring an Ejectment. 1 Rot. 3. 

So it does not lie by him, who has only a Poſſeffion in Law ;' As, if Leſſee 
for Years makes a Leaſe at Will to one, who is ouſted ; the Leſſee for Years ſhall 
not maintain an Ejectment. R. 1 Rel; 3. Tai. cont. but Co. acc. ibid. 

So it does not lie by any one when is Intereſt is determined ; as, if a Man 
covenants to ſtand ſeiſed of 1001. per Ann. to the Uſe of his Daughters, till 
they raiſe 500/. for their Portions ſucceſſive ; after 12 Years the eldeſt Daughter 
cannot enter or have an Ejectment, tho' her Portion was not raiſed : for that 
would be to the Prejudice of the other Daughters. F. Cro. El. 800. 

[Twenty Years adverſe Poſſeſſion in Defendant, takes away Plaintiff's Right of 
Poſſeſſion, as well as his Action or Remedy by Ejectment. Taylor v. Horde, H. 
30 G. 2. B. M. 60. ] 5 n 

By the Sz. 4 Geo. 2. 28. If half a Year's Rent be due, the Leſſor having Title 
of Re-entry may, without legal Demand or Re-entry, ſerve an Ejectment, and 
on Judgment againſt the Cafual Ejector, or Nonſuit for not confeſſing Leaſe, 
Entry, and Oufter, on Proof by Afidavi?, or, if Defendant appear, on Proof at 
the Trial, that half a Year's Rent was dhe, and no ſufficient Diſtreſs, and he 
had Title to re-enter, the Plaintiff ſhall have Judgment and Execution; and 
after fix Calendar Months after Execution and no Payment of Arrears and Coſts, 
the Leſſee, or any claiming under him, ſhall have no Relief in Equity. 
Provided, a Mortgagee not in Poſſeſſion ſhall not be barred, if in fix Calendar 
Months after Execution, he pay all Arrears and Coſts, and perform the Cove- 


[* By the St. nants of the Leaſe. * * 
11 G. 2. 19. 


The Tenant, to whom a Declaration in Ejectment ſhall be delivered, ſhall forthwith give Notice to his Landlord on Pain d 
forſeiting the Value of three Years improved Rent 03 . a 

And the Court may ſuffer the Landlord to make himſelf Defendant by joining with the Tenant; but in Caſe ibe 
Touent nl) hogies to eppore, Jorgnene NE OT DO Shar if rhe Lendierd Gall Gene 
to appear by himſelf and conſent to enter inte the Common Rule, the Court ſhall permit him ſo to do, and order a 86 
of Execution upon the Judgment againſt the Caſual Ejector till further Order] | 


Il Landlord ſerves Tenatit with Ejectment ander 4 G. 2. c. 28. and has Judy: 
ment by Default, and poſſeſſion delivered, and Tenant tenders no Rent, nor file 
- Bill for Relief, but ſeveral Years after brings Ejectment againſt the Landlord, be 
hall not recover”; tho? ft his ſecond Eſecment no Affidavit 'ts produed that half 
A Year's Rect ay, due, and ho filfficient Diſtreſs countervailing the Arrears. Ds 
* 4 4 r gy 

20 3 | > 3 1 IA. cor 
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. covenants chat B. (a Partnet) ſhall live in his Houſe, and that if 4. dies, 
his Executor ſhall renew the Leaſe. A. cannot recover. Right v. Proctor. 
P. 8 G. 3. 4 P. M. 2208. ] | 7 | 


[ 


Ejettment of Ward. 
Vide Guardian, (H. 2.) 


E L E C T 1 0 N. 
(A) Elettion; Who ſhall have it. 


(A. 10 He, who ought to do the firſt Act. 


F an Election be given to another of. two ſeveral Things, he, who ought to do 
| the firſt Act, ſhall have the Election: As, if a Man grants to another to 
have a jury or a Robe yearly at ſuch a 8 eaſt, the Grantor has an Election to 
deliver the one or the other. Co. L. 145. 

If an Obligation be with Condition, . if the Obligor work out the 40l. in 
Pdeking when the Obliger hath Occaſion to employ him, or pay the 401. then, &c. 
The Obligee hath Election to take the 4o/. in Work or Money. K. 2 Med. 304. ; 

If a Father having three Daughters grants to A. the Diſpolition of the 
Marriage of one of them ; the Father 4 75 chuſe of which Daughter A. ſhall 
have the Marriage. R. per all the F. Dal. 7 

If A. enfeoffs B. of the Manor of D. LAID a Cloſe named N. and there are 
two Cloſes named N. one 9 Acres, the other 3 Acres; the Feoffor ſhall chuſe 
which Cloſe he ſhall have. N. 1 Lev. 268. 

So, if a Man teafes, rendring Rent, or a Robe; the Leſſee has an Election to 
pay the one, or the other; far he is to do the firſt Act. Co. L. 145. 4. 

So, if a Man grants out of his Weod ſo many Cart-loads of Maple, © or Hazle; 
the Grantee has the Election to take the one, or the other. Co. L. 145. 4 

If he * one of the Horſes in his Stable; the Grantee has an Election to 
take which he pleafes. Cv. L. 145. 2. 

If a Man conveys 2 Acres, the one for Life, the other i 15 * the Grantee 
has an Election to take the one, or the other. 1 Ro/. 725. 

So, if he levies a Fine of 10 Reres out of 100, the Kd 1 has the Elec- 
tion. F. 1-Rot: 72 . 1. 35. 

Or, if the 8 renders TE" to the 7 . a for * the Conuſor ſhall 
have the Eteftion: R. 1 Rel. 72:5. J. 40. 

If a Man ures to make an Eftate at the Cofts of B. in F ee, he ſhall chuſe 
what Conveyance he will make; for he is to do the firſt Act, viz. give N otice 
what Conveyance he will make. 2 Mol. 7 5. Pide Poſt, (A. 2.) 
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If a Man be botind to mat m 4 Hiutance; he who is bound to make it, ought (4. 2. 


| to do the firſt Act. Cro. BY. 718. Vide Condition; (H.) ET 
Tho it is to be made at the Charge of the Covenantee, Obligee, Sc. R. 5 Vide Aue, 
| Co. 22. b. * 


Tho' the Covenant be to make a particular 3 as, a Feoffment, &c. 
R. 5 Co. 22. 6. R. cont. Mb. 22. 
If bound to make a Leaſe to by for three Lives, which A. ſhall name; A. 
- thall:do the firſt At N. 2 Med. 75. 
So, if the Condition of an Obligation be in the Disjunctive, the Election ſhall 
Aua be in — 1D for the Condition Was for bis Benefit. 2 Mod. 201. 


* Lev 1 
9 hs Tho' 


7 


x69 


F eoffee, &c. As, if a Man grants ſo muc 


2 Feoffment of one of them; this determines his Election. 1 Rol. 726. P. 


* 7 L % 1 n # * |; * 1 ; 
6 d 'F 1 ; 
: * F «4 LI - 4 6.4 I , O . N. a 


ole in one Part of the Dixjundive | the Obligee ought to do the 1 AQ, 
2 Mod. 200. 

If a Man — ſeveral Reelle for the fame Thing, he has an Election to uſe 
which he pleaſes. Co. L. 145. 4. 

If a Conveyance operates ſeveral Ways, the Grantee, Cc. may take it as he 
pleaſes: as, if a Man conveys to 4. by Bargain and Sale, and by Fine, he * 


take by which he pleaſes if both are compleated together. Semb. 4 Co. 72. 


If by Demiſe, Bargain and Sale, the Leſſee may take by Common Law, bs by 
Way of Uſe. R. 2 Co. 35. 6. 

But a Man by his Wrong or Default ma 7 loſe his EleQion, and give it to the 

Wood to be taken by Aſſignment; if 
the Grantor does not aſſign at ho Day, the Grantee may take it in what Part of 
the Wood he pleaſes, without Aſſignment. R. 1 Rol. 725. J. zo. 

If a Man poly ee another of two Acres, the one for Life, the other in Fee, 
and he makes a Feoffment of both ; 0 F coffor may enter for the Forfeiture in 
the one, or the other. Co. L. 145. 

If a Man grants a Rent or a Robe, at ſuch a Feaſt, and does not deliver it at 


the Day; the Grantee may demand which he pleaſes. Co. L. 14 


So, if Leſſee, rendring Rent, or Corn, does not pay, the {oor ſhall have 


which he pleaſes. | R. 1 Rol. 725, I. 25: 


Yet, if the Thing, of which the Election is given, is to have Continuanee, 
Failure unicd vice does not devolve the Election upon the other: As, if J. grants 
an Annuity, or a Robe, to B. to be paid at Eafter annuatim for his Life; if A. 
does not pay, B. ſhall not have a Writ of Annuity for the one . but for the 
one or the other, in the Disjunctive. Co. . 145. 4. 


(B) At what Time Election ſhall be made. 


F the Thing, of which the Election is given, is to be done unicd vice, the 
Election ought to be at the Time. Co. L. 145. a. 
So, if nothing paſſed or veſted in the Grantee, &c. before his Eletion, it ought 


to be made in the Life of the Parties. Co. L. 145. 4 


As, if a Man gives to A. ſuch of his Horſes, as A. and B. ſhall chuſe, the 


Election ought to be in the Life of J. 1 Rol. 726. J. 2. 


But where an Intereſt veſts immediately by the Grant, Ge. Election may be 
made by the Heir or Executor, as well as by the Party himſelf. Co. L. 145. 4. 

As, if a Fine be of 100 Acres, and the Conuſee renders 50 to the Conulor for 
Years ; his Executor may chuſe which 50 he will have. R. 1 Rol. 725. J. 47. 

If a Man gives one of his Horſes to A. and B; after the Death of A. B. may 
chuſe which he will take: for an Intereſt veſted i in them immediately by the Gift. 


1 Kol. 725.1. 52. 


So, if the Election determines only the Manner or Degree, in which he ſhall 
have the Thing; his Heir or Executor, as well as the Party himſelf may make 
it: for in ſuch Caſe the Intereſt veſts immediately. Co. L. 145. 4. 

As, upon a Grant of a Rent-Charge, the Heir or Aſſignee may elect to have 
it, as an Annuity, or as a Rent. Co. L. 144.6. 

So, if the Thing, of which Election is given, is annual and to have Con- 


tinuance, the Heir or Executor aer make the Election. 


(0) Determination of an Elettion. 


(C. x.) What ſhall be. 


Determination of a Man's Election ſhall be made by expreſs Words, ot 
by Act. 
As, if a Man, who has Election to have a Fee in one Acre, or another, makes 


if 


rl N, 


If he leaſes two Acres, Reminder of dhe of thikn in Fee, and afterwards 
gives Licence to the Leſſee to cut Trees in one; this amounts to an Election to 
have the Fee in the other. P. Con. 6. B. 1 N 728. I. 10. 

If a Covenant be to pay Tithes in Kind, or 20s. at the Election of a Pre- 


bendary; by the Didolution of the Probend, and Corporation which ought to 
2 Elettion is gone. R. Hard. 55. 4 5 * wh I 8 


(E. 2.) What Bot:. 


But if a Man has his Election to take by the . x. 2 by Way of Uſe, 
2 general Ektry dots not determine his Elcgion. 2 Co. 3 


If by Grant an Abbot has his Election to pay Tithes, 75 * a 5 for 
them; the Election, * the Diſſolution, goes to the King and his Patentee. 
Hard. 383. 


lt a Man onte detetmines his Kidaion it Quai be l hr ever : As, Tal 
an Obligation delivered to the Uſe of A. be refuſed when he is firſt informed of it, 
he cannot afterwards accept it: R. 1 Rel. 726. J. ; BAY. 1 \ * 
ve 


If a Man diſtrains for Rent, he ſhall wo after Annuity ; z nor vice verſd. 
Vide Co. L. 145. a. 6. Vide Annuity, (C. 1, &c.) . 


So, if ſeveral Perſons hive an Election, he, who firſt makes Election, deter- 


mines it for ever. Co. L. 1 


But where an Election is vera Remedics, if he chuſes one, he may after- 


wards have the other in ee Cuts 3 ; 8b, where he has * of ſeveral 
Actions. O. L. 146. 4 


* 
- 


Vide more as to Eledion of Remedies, in Alion, (M. I, Kc. )—Mdnnuiy, 
(C. 1, cout Qrzetela, (D.) 


Guardian by Election. - 
Vide Guardian, (F, 1, 2. ). 


Election of Juſtices of Peace, | 
Vid Tuftices 4 Peace, (A. 3). | 


Election in a Cozpozdtion;- 
Vide Fruncbi fei, (F. 0, le. 29, Mandan, e. 2. 7 


Election to Parliament. 
Vide Parliament, (D. 8. &.—E. 15.—Scotland, (D. 4. 5.) 


E IL. Fi I . 
Vidæ Execution, (C. 14.) Proceſt, (E. 6.) 

E L. O P E M E N T. 
Vide Dower, (F. 2.—Pleader, (2 V. 11.) 


Vor. III. | T t . 


. * 


e 
1 Franchiſes, (D. 8.) 


* M B L E M E N T 8. 
n 


E M B K A c E R v. 
| | vil Maintenance. 


. N A c EN 1 N G OF © A W 8. 
V. ide Parliament, (6. 10, &c. rer gan, D. 1.) 


/* 


E. N Crack 10; S U R E. 
7 Sw Obs I, 0. > 


3 off £ 
aw - . 0 1 of 1 . 3» 
: * 5 S © 


n _ 7 x. . Ecchfaflical Perſens (C. 10, &0. 15) 


— — —— — ) 1 — — —üͤ— — — 


E N F A N T. 


Chit 7 


(A) Infant, Who wall be. 


V the Common Law, a Male or 0 Female 3 is ne an Infant till the Age of 
21 Years. Co. L. 171. 6. 

But by the Civil Law the Age of 17 Years. | 

So a Man, born the firſt of February 1600, after 11 0˙Clock at Night, might 

make a Will, Cc. after one o'Clock in © a Morning of the laſt Day of fanuary, 

Anno 1621 for he was then of full Age. Per Holt, 1 Sal. 44. 


(B) What he may do. 
(B. 1.) May purchaſe. 


AN Infant has Capacity to purchaſe Lands or Tenements during his Infancy; 
for primd facie it ſhall be intended for his Benefit. Co. L. 2. 6. 

And therefore, if a Feoffment be made to an Infant, and Livery to him in 
Perſon, it ſhall be good till it be avoided. 

So, if an Infant makes a Letter of Attorney to take Livery, and Livery 
is made to him by Attorney; for it ſhall be intended for his Profit. R. 1 Rol. 
730. J. 10. 


4 | (B. 2.) May 


E 
C 
b 
N 
8 
* 
Y 
1 


. 


(B. 2.) May levy a Fine, or ſuffer a Recovery, 
So, if an Infant by Fine conveys his Eſtate to another, the Eſtate paſſes by 
Fine till it be avoided. - | | 
And, if he declares the Uſes by Deed, the Declaration of the Uſes ſtands 
good as long as the Fine is in Force; for he has Power to declare the Uſes, as 


incident. 2 Co. 58. a. Per 2 Ch. J. 10 Co. 42. 6. R. 1 Rol. 730. I. 50. Dal. 47. 
[If Infant covenants to levy a Fine at ſuch a Time, to fuch Uſes ; before the 


declares it to other Uſes ; the laſt Deed ſhall lead the Uſes. Str. 94.] 

And tho the Infant dies after the King's Silver paid, the Ingrofling ſhall not 
be ſtayed ; for it is then a Fine. Per 3 7. Dy. cont, Dy. 220. 6. Dal. 56. 
So, if an Infant ſuffers a Common Recovery, and comes in as Vouchee in 
Perſon, or by Attorney, the Eſtate paſſes till the Recovery be reverſed. 2 Inf. 483. 

And if he comes in as Vouchee by Guardian, he ſhall be bound by it. 
Cont. 10 Co. 43. a. R. acc. Cro. Car, 307. Hob. 197. 1 Rol. 731. J. 5.751. 
L 50. 752. J. 1. Jen. 318. R. Godb. 161. Acc. 1 Leo. 211. 1 Sid. 321. 

Cro, El. (471, 2.) | we | 

And the King, upon Petititon, may admit an Infant to ſuffer a Recovery by 
his Guardian. 1 Ver. 461. Ley. 83. | 

But ſuch Admittance ought not to be granted, except upon urgent Neceſſity. 
R. Sal. 567. | | 

So, if & Infant makes a Feoffment and Livery. in Perſon, the Feoffment is 
good till it be defeated. 2 Rol. 2. J. 37, 40. 2 Inft. 483. 


(B. 3.) May make an Exchange, Leaſe, &c. 


So, if an Infant exchanges his Land, and occupies the Land given in 
Exchange; it ſhall be good till it be defeated : for it is tantamount to a Livery. 
Co. L. 51. 6. | . — 


So, if an Infant makes a Leaſe for Years rendring Rent, it ſhall be good till it 
be defeated. Co. L. 308. a. 1 Rol. 729. I. 5 | 

[If A. deviſes Land and Houſes thereon, to [8 Children, all Infants, and the 
Mother, acting as Guardian, grants a Building Leaſe for 41 Years, and the eldeſt 
Son aged 19 joins in it, and covenants for quiet Enjoyment, and that the others 
when of Age ſhall confirm, and they all attain 21, and accept the Rent for 10 
Years after; a Court of Equity will eſtabliſh the Leaſe. Smith v. Low, T. 1739. 
1 Atkyns 489.] _ * | 
[By St. 29 G. 2. c. Jn. Infants, Lunaticks, and Feme Coverts, may apply by 

| 6. 


Petition to Chancery, and by Leave ſurrender Leaſes by Deed, in order to 
renew the ſame.] \ | | 


(B. 4.) A Statute, or Recognizance. 


So, if an Infant acknowledges a Statute, or Recognizance ; it ſhall be good 
till it be defeated. 10 Co. 43. a. Bend. pl. 123. 


(B. 5.) A Contract for Neceſſaries. 


80, if * Infant makes a Contract ſor Neceſſaries, it binds him. Co. L. 172. a. 
N if he contracts to pay for his Eating and Drinking. Co. L. 172. 4. 
Jon. 182. 3 8 

Or, contracts generally for his Table, or with his Brewer for Drink. R. 1 Rel. 
729. J. 6. R. Lat. 157. Dy. 104. 6. in Marg. 

So, if he contracts for neceſſary Apparel. Co. L. 172. 4. 1 Rol. 729. J. 5. 
£ Or, with a Taylor to make Cloaths. R, Lat. 157. R. Fon. 146. Dy. 104. 
.in Marg. | | 

And if he brings the Materials to the Taylor, there is no Need to aver that 
they were ſuitable to his Quality. R. Lat. 157. . 

| o, 


Time he comes of Age, levies the Fine, and by another Deed made at full Age 
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Lide Chan- 


So, if he contracts for Phyfick. Co. L. 172. 4. F 
5 for his Cure with a Surgeon, when he is wounded. Pal 528. 
Or, for Billets and Firing. 1 Rol. 729. J. 


Or, for 5 Schooling, or Inſtruction in "Reading and Writiog, Ge. 05. T. 


172. 43. R. 1 Sid. 113. Mar. 40. . 

5 92 ek * together, Diet, Apparel, Waſhing, Lodging. and Schooling, 
Or, in ConGideration that 4. had expended 7. for Diet and Feaching, to pay 

, bo , Pann to pay ſo much per Ann. for his Diet and Schooling, is good, 

ay Ori 9 be 4 © Win to find Victuals, Ge. for his Family. 1 Sid. 112. 


| [Necefſaries for an Infant's Wife, are Neceſſaries for him, but not if provided 


in order for the Marriage. Turner v. Triſby, P. 5 G. Str. 168. . 
And, upon ſuch Contract by an Infant, an Aſumpfit lies. R. Lat. 169. Jen. 
146. Pal. 528. 
"or, if be gives a ſingle Bill for Money upon ſuch Contract, it binds him. 
1 Rol. 729. I. 20. Cre. El. 920. R. 1 Lev. 86. 
So, if he accounts upon ſuch Contract, an Aſump/it lies upon —— 
2 Pal. 528. Dub. 
The Court ſhall. be Judge what Things are neceflary. Cro. El. 58 3. 
II Goods, not Neceffaries, are delivered to an Infant, who after full Age pro- 
miſes to pay, he is baud. Sou ber ton v. Whitlock, H. 12 G. Str. 690.] 


(B. 6.) May do Things neceſſary. 
So an Infant may do Things neceſſary to be done for the Publick Good: 


£9: 6K. 3, As, he (hall be ſworn to the King in ho Lint, after the er of 12 Years. G. 


_ and the Conſideration executed. 


L. 172. 6. 

May do Homage. Co. L. 65. 6. | 

| And preſent to a Church to 35 a Lapſe. Co. L. 172. 4. 

So an Infant may do a Thing, to which he i is bound or a le by Law. 
Co, L. 172. 4. 2 8 45 
As, he ma n Do Co, L. 

So an TY Donner. an A 2 a Man of full Age upon mutual 
Promiſes of Marriage. Dub. Fg. 27. 

Infant may ſue. og a Contract of Marriage with a Perſon of full Age 1 
Infant cannot be ſued. Holt v. Ward, Clarencieux, T. 5 & 6G. 2. _ 937 

So he ſhall maintain Aſump/t, Covenant, Cc. upon mutual Promiſes . 
Coyenants, tho he himſelf is not bound by his Promiſe or Covenant on the 
other-Part. R. 1 Sid. 41, 446. Vide Aftion upon the Caſe upon Aſſumpſit, (B. 14.) — 
Covenant, (B. 1.) 

A fortiors, where the Money o Conſideration on the Part of the Infant is paid, 
ont. per Winch, 1 Rel. 19. J. 15. Acc. per 
I. I Mod. 25. 
ake a Feoffment at the Age of 15 Years 


Hob. 77. R. 1 Sid. 41. R. 1 Fent. 

So, by Cuſtom, an Infant may 
which ſhall not be defeated, 

Or, a Leaſe for Years. Cz. Las. 6. 

But a Cuſtom, that an Infarit may make a Feoffment, Grant, &c, when he 
can meaſure an Ell of Cloth, or count 12 Pence, is void. Godb. 14. | 

[A. mortgages to B. who dies, leaving C. his Son and Heir at Law an Infant, 
and D. his Widow, Joint-Executors, A. borrows more Money of E. and with 
Part pays off C. and D. who by Leaſe and Re- leaſe convey to E. this Conveyance 
binds C. the Infant. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794. 

[The Acts of an Infant which do not touch his Intereſt, but take Effect from 
an Authority which he is truſted to exerciſe, are binding. id.] 

[The Infant's Furie ſhall never be turned to a Weapon of Fraud 0r 


Injuſtice. Ibid. } 0. 0 whit 
1 
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0. 1.) Chat he cannot do. 


UT an Infant cannot, generally, do an Act which requires an Oath : as, "pa Vide Deviſe 
cannot do Fealty. Co. L. 65. 6. (. 2.) 
Shall not be ſworn upon an Inqueſt, Co. L. 157. a. 172. b. 
Cannot wage his Law. Co. L. 172. 3. | 
Nor make his Law of Non-ſummons. Co. L. 172. b. 
So he cannot do a Thing, which requires -Skill and Ability as, he cans 
not do Ly Service of Grand Serjeanty at the Coromation, but by Deputy. Co. 
L. 10 

(An. Infant cannot be a Mayor of a Corporation, nor elected a Burgeſs of one. 
Semb. Rex v. White, M. 7 G. 2. B. R. H. 8.] 

So he cannot be Steward of a Manor, nor take a Grant of that Office in Poſ- 
ſeffion or Reverſion. Co. L. 3. 6. R. 1 Rol. 731. J. 40. Cro. El. 637. 
Neither can he be Bailiff or Receiver; for bg, has not Skill to render an 
Account. Co. L. 172.4. | 
But an Infant may take a Grant of the Stewardſhip of a Manor, exercendum per 
ſe aut Deputatum. R. Cro. Cat. 279. Vide n, * 5.) | 


(C. 2.) What Act by him is void. 


80 an lufant cannot do an Act a *pp paren atly to his Prejudice : As, he cannot make 
a Leaſe, not rendring Rent; for ſuch Leaſe ſhall be void. 1 Rol. 729. J. 52. R. 
Mo. 105. Semb. Cro. El. 220. 

So a Feoffment by an Infant, with Livery by Letter of Any; is void; 
Perk. Grant. 1 3. 

So, a Feoffment by himſelf to his Guardian | in Socage, upon a Preſumption of 
Fraud. 1 Rol. 728. J. 32. 

So, generally, every Deed by an Infant: * a Grant of a Rent- charge, 
Annuity, Sc. Perk. Grant 13. 3 Med. 310. 

A Surrender by him, of a Term 30 Vears, to him! in Reverſion or Remainder. 
K. 1 Rol. 728. J. 35. Cro. Car. 602. - 

Tho' the Surrender be by Acceptance of a new Leaſe upon the ſame Rent. 
1 Rol. 738 . I. 40. R. Cro. Car. 502 

Tho the Deed be delivered wich bi his own Hand. Cont. 2 Rol. 21. I. 10. 

[An Infant cannot execute a Power over à Real Eſtate. Hearle v. Greenbank, 
P. 1749. . 3 Atkyns 695. 1 Vezey 298. ] 

Therefore, if a father deviſes his Real Eſtate to Truſtees, to apply the Rents 
to the ſole Uſe of his Daughter, notwithſtanding her Coverture, and to permit 
her by any Deed or Writing to give, deviſe and bequeath the ſame, notwith- 
ſtanding her Coverture, as ſhe ſhould think fit; her Will made during het 
Infancy is not a good Execution of this Power. Bid. c 

So, regularly, a Contract by an Infant, if it be not for Neceſſaries, ſhall be 
void. Vide Ante, (B. 5.) 

And therefore, a Covenant by an Infant to bind himſelf Apprentice, does not 
bind, except when it is warranted by the Cuſtom of London, or by the St. 5 
El. 4. D. Cro. El. 653. 2 Cro. 494. Vide Juſtices of Peace, (B. 55.) 

And if he be an Apprentice purſuant to the Cuſtom or the Statute, he is not 
bound by a collateral Covenant. Cro. El. 653. R. Cro. Car. 179. 

So a Promiſe by him or another, in Conſideration of Forbearance of a Debt 
* by him during his Infancy, is void. Vide Action upon the Caſe upon Aſump- 

t, (B. 1.—F. 8. 

So, if an ing be a Mercer, &c. and buys Goods and Wares for the Uſe 6f 
his Shop, the Contract does not bind him. R. 1 Rel. 729. J. 15. Dy. 104. 6: 
in Marg. R. 2 Cro. 494- [Yhywall v. Champion, M. 11G. 2. Str. 1083.] 

. he borrows Money, tho he afterwards employs it for Nevellaries, 
I Sal, 2 
| Vor. fil. | | Uu Or, 
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1 E N F AN F. 
Or, it was lent to him for Neceſſaries z for the Lender ought to provide them. 


Fo R. I Sal. 386, 7. | . 


So, if an Action be for Money lent and laid out, and the Defendant pleads, 


13 Age, and the Plaintiff replies, for Netgfarizr ; for he does not anſwer to 


e Loan. R. Moe, $68. 5 
So, if an Infant trades: as 4 Merchant, and 
be void. R. Carth. 160. | 


gives 4 Bill of Exchange, it hat 


- 


'$0, if an Infant gives an Obligation for a Sum due for Neceffaries, it mall be 
void. Co, L..172. a. R. Cro, El. 9 BY i 
Or, acconnts for Neceffaries bought, and an Action upon Aſunpſir is brought 


920. Mo. 679, Adn. 1 Lev. 86. 


for Neceſſaries due upon Account. 2 Rol. 271. | 


80, if an Infant ſells Goods, the Sale is void; and if the Vendee takes them, 


9 


Treſpaſs lies * him, 1 Mod. 147. Vide Poſt, (C. 


If he loſes Money at Gaming, and the Winner takes fl. Trovey lies Fg. 279. 


[The Court, on Motion, will ſet afide a Judgment on a Warrant of Artotney 


executed by an Infant. Wilmot v. Bye, T. 10 & 11G. 2. B. R. H. $76.) 
[All Gifts, Grants or Deeds, which do not take Effect by Delivery of his 
Hand, are void. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 19594. © | 


[A Leaſe on which no Rent is reſerved is not a4/olutely void. Infant may make 


Leaſe, without Rent, to try his Title. Bid] 


[Leſſee can in no Caſe avoid the Leaſe on account of Leſſor's Infancy, there- 


fore not void. aun, * - | | 
IA Surrender; by Deed is not abſolutely void ; Infant ſurrenders unprofitable 
Leaſe, Leſſor accepts, the Premiſſes are burnt, he cannot ſay the Surrender 
is void. The other Party to a Deed can in no Caſe object on account of In- 
fancy. Bi. J!! W BY: Ef | 
| "If there ſhould be a new Caſe, where it would be more beneficial to have it 
void, (as if he might otherwiſe be ſubje& to Forfeiture, Damages or Breach of 
Truſt) the Reaſon of the Privilege would warrant Exception to this general 
Rule. Did.] 1 | 2 . 15 
[By Sz. 17 G. 3. c. 26. Atrinuity granted by Infant void, tho attempted to be 
confirmed when of Age. ET nee 

[To ſolicit Infant to grant Annuity puniſhable by Fine, Impriſonment, or 
Corporal Puniſhment.] W f 3 81 


Taking above one half per Cent. for Brokage, Fine and Impriſonment.] 


not lie 


(C. 3.) What, only voidable. 

So, 7 8 every Purchaſe by an Infant is voidable. Co. L. 2. 6. Vid 
Ante, ( . 1.) TIM TY 9 4 . ' | 
And a Conveyance by Fine, Common Recovery, Feoffment, Exchange, Ge. 
Vide Ante (B. 2, 3+) * . r | | | 

So, a Leaſe rendring Rent. F, g. 279. Vide Ante, (B. z.) 
. : A'Statute, or Recognizance. Vide Ante, (B. 4.) | 

So, a Leaſe of a Copyhold without Licence, rendring Rent. R. Lat. 199. 
So, if an Infant bails Goods to his own Uſe, it is only voidable ; for Treſpak 
does not lie againſt the Bailee. 1 Kol. 730. l. 20. | 

So, if he ſells Goods, and delivers them with his own Hands, Treſpaſs does 
inſt the Vendee. 1 Med. 137. Vide Ante, (C. 2.) | 
[All Gifts, Grants or Deeds, by Matter in Deed, or in Writing, which do 


take Effect by Delivery of his Hand, are voidable by himſelf, his Heirs, ot 


(C. 4) 
How avoided, 
By Dum fuitt 
infra £Etatm. 


thoſe who have his Eſtate. Zeuch v. Parſons, M. 6 G. 3. 3 B. M. 1794.] 
[The true Ground why an Infant's Deed is only voidable, is the Solemnity of 

the Delivery. Semb. 1b19.] 1 

But if otherwiſe, if Infant receives Mortgage-money, and conveys, it is ſuch 

Semblance of Benefit as makes Conveyance only voidable. 15d. 


If an Infant aliens in F ce, in Tail, or for Life, by Conveyance in Pars, he at 
his full Age, or his Heir, may avoid it by a Writ of Dum fuit infra /Etaten 
F. N. B. 192. G. Vide Dum fuit infra Ætatem, (A.) 

2 


, dy Is AMT 


And 


1 
c 
c 
1 


And it lies in the Per, in the Per & Cui; br in the Po,. F. N. B. 192. H. 
80 it lies by the Heir, tho' he be within Age. F. N. B. 192. J. 
So, if Huſband and Wife alien the Land of the Wife, both being Infants ; the 
Wife, after the Death of her Huſband, may have a Dum fuit infra tatem. 
F. N. B. 192. K. Co. L. 155. a _ WL. 

So, if they join in an Alienation where the Wife only was an Infant; after the 
Death of her Huſband, ſhe may have a Dum fuit infra Atatem, as well as a Cui 
in Vid. Dub. F. N. B. 192. . 4 

But if Joint-tenants, Infants, join in an Alienat 
Dum fuit . FEtatem. F. N. B. 192. K. 4 | 

And if one of them aliens, the Survivor ſhall not have a Dum fuit, &c. for 
the Jointure was fevered, but the Heir of the Alienor. F. N. B. 192. 


ion, they cannot join in a 


So an Infant, or his Heir, may avoid his Feoffment &c. by Entry, when the (C.s.) 

Entry is not tolled. F. N. B. 192. 6. ö 5 
If a Huſband within Age makes a Feoffment of the Land of his Wife, and 

dies, ſne may enter. Lit. S. 6 | 


; | 
But if the Alienation was by Fine, Recovery, Ce. which are Matters of 
Record, it muſt be avoided by Error. | 


So a [585k Recognizance, &c. by an Infant, ſhall be avoided by Audita 


So an Obligation, or other Deed, ſhall be avoided by Plea of within Age; for 
it cannot be ſaid, Nox eff Fadlum. 


If an Infant continues in Poſſeſſion, after his full Age, of Lands demiſed „ 03. 
him during his Minority, he affirms the Leaſe. R. 1 Rol. 731. J. 45. 8 


| e. 5 ed. 
If an Infant affirms a Leaſe to him, after his full Age, he ſhall be liable to 


the Arrears of Rent incurred before. R. 1 Rol. 731. I. 50. 2 Cro. 320. 2 Bul. 
69. Godb. 365. 


So; during his Infancy, if he occupies by Virtue of the Leaſe. R. 2 Bul. 69. 


But if the Eſtate, &c. to the Infant was void, it cannot be affirmed by his „. 7. 


Agreement at full Age: As, if a Leſſee, N Infant, takes a new Leafe, to der be am- 
t 


| | not be afſirm - 
commence at a future Day; this ſhall not be a Surrender, tho' at full Age it ed. 


em and he then entred and claimed by this new Leaſe. R. 1 Rol. 
728. J. 40. | | 


4 DS ke v1 | | 
If he ſells his Term, the Sale ſhall not be affirmed ; tho' he accepts Part of 


the Money after his full Age. R. Dad. 47. 


A Feoffment, or other Alienation by an Infant, may be avoided by himſelf. Ra 5 
Or, by any Privy in Blood; as, by his Heir. 8 Co. 42. 6. voided, 
a Tho e be a ſpecial Heir who takes per formam Doni, and not Heir General. 
43 | 


Put * ſhall not be avoided by a Privy in Eſtate ; as, by the Lord by Eſcheat. - 
43. ö 


A Feoffment, or other Alienation in Pais, by an Infant, may be avoided by  ( . 
him or his Heir at any Time by Entry; be it within Age, or after his full Age, Tine.“ 


Co. L. 380. 6. : +. 0: 
Tho it be by Indenture of Bargain and Sale inrolled. 2 Inf. 673. ter full Age. 


(If Infant makes Feoffment, or conveys by Leaſe and Releaſe, and re-enters 
within Age, till the Feoffment or Conveyance is only voidable, and he may elect 


to confirm it when of full Age; therefore a Stranger cannot avail himſelf of 


Infant's Entry, for he cannot ele& for him. Zouch v. Parſons, M. 6 G. 3. 
3B. M. 1794.] | 


: So a Judgment againſt an Infant may be avoided, before or after his full Age, 
} 


Error, for that he appeared by Attorney, being an Infant, and not by Guar- 
dian : for it ſhall not be tried by Inſpection, but by the Country. R. 2 Rol. 
573. J. 15, 25, 45. | 


But 
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(C. ro.) l 
After full 
Age. 


(C. 11) 
During his 
Nonage. 


: Age, the Judgment for Reverſal may be 
3 When Trial ſhall be by Inſpeion, 1 N io dt, (B. I, Kc.) 


6 Co. * 


by his Anceſtor, during his Nonage.” 


died in Poſleflion) by an Infant, if the nba pleads ſu 


Impeachment of Waſte, and ſaving his Privilege, &c. 6 Co. 4. 6. 


| Chaplin v. Chaplin, T. 1735. 3 P. N. 365.] 


Plea, cannot have the Parol demur for his N 22. 15 R. 6 Co. 3. 6. 


E N F A N Ti 


But a Dum Fait infre- Ftatem does not lie har yr Infant üb during his Nn. 
K.. 192. G | Mac rde O..) 90 


80 Natter of Record, which ought to be tried vy Inſpetion, e cannot be avoides 
after his; full Age, 

And therefore, z Fine of Recovery by an Infant ought to Iersel by "BY 
during his Nonage. 2 Inf. 483, 4. A.: Co, L. 380. 6. Semb. 1 Lev. 142. 
1 Or, upon Examination anda OO of the Lofant,. it hall be vacated. 

Sin. 24. | 

And the Inſpection n to be befarn his full Age. * 2 Cre. 2 30. ** oy | 

80 a Statute, or 47 A mga” ought to be avoided by Audita Querela . 
his Nonage. Co. L. 380. 6. 2 luft. 673. R. 1 And. 2 5. Bead. go. 

But if he 'be inſpected during his 19 and it be recorded that he is within 

er his full Age. Co. L. 380. 6. 


(0 The Privileges of an Infant. 


(D. 1.) When the Paral demurs. O 


Jp al Actions Anceftrel Rightful, when. a bare Right deſcends to thei Infant 
from his Anceſtor, the Paro demurs till his full Age; without other Plea, 
except the Prayer of the Tenant that the Paro/ may demur ; for he ſhall not 
be in Danger of a perpetual Bar of his Right for want of RN R. 


[And Affidavit of Infancy is not veceflary : Plaintiff may reply full Age. 
Barnes 267 42 n | 
As, ina Writ of Right. 6 Co. 3. 6. 1 e 
In a Formedon in Reverter. Ibid, | Tete cop 
Or, Remainder. 2 Inft. 291: Vide 6 Co. 4. 4 | 
So, in a Dum fuit infra Ætatem, or Non compor, _ an Heir ; within Age ; fie 
a Right deſcends from the Anceſtor,” 6 Co. 4. 3. 2 Inſt, 291. 
So an Extent ſhall not be againſt an Infant upon a Statute, or Recognizanct 


And if it be againſt the Anceſtor, and the Sheriff returns; Unt he is dead, and 
the Heir within Age, he ſhall be aided by an Audita Querela. Mo. 37. 

So, by the Common Law, in Actions Anceſtrel poſſeſſo? (where the Anceſta 

4 a Plea as ſhews thut 

nothing, or only a bare Right, deſcended to ef. Infant, ſo that it is like to an 
Action Anceſtrel Rightful, he 1 Pray that the Paro/ may demur ; but not 
without ſuch Plea. © K. 6 Co. 4. 4 

As, in Co/inage, Hiel, Beſaiel, Ge. till the St. Gh. 2. 6 Co. 4. 4. 

So, in a Quid Juris Clamat, if the Tenant alledges a Grant to be, without , 

So, in Waſte if he pleads ſuch a Deed : for the Infant cannot try the Deed, &. 
6 Co. 4. 6. 

"Marko a Formedon in Deſcender, if the Tenant alledges a Feoffment from the 
Anceſtor, with Warranty ang Aſſets. 2 Inf. 291. 

[If Lands in Fee deſcend on an Infant, the Parol ſhall demur in Equity as 
Law ; but where a Leaſe is made to a Man and his Heirs during three Lives, the 
Heir does not take by Deſcent but as ſpecial Occupant, and ſhall not demu. 


t 


(D. 2.) When not. 


But, in an Action poſſeſſory by an Infant, the Tenant, tho he pleads fuc 
5 
Tho 


4 
== 
4 6.47 4 


E NF AN IT. 
Tho' it be a Real Action for Land which he has by Deſcent, and the | "Iv 


pleads a Deed, or Warranty, 'of his Anceſtor: as, in a Writ of Right of a 


Deforgoment to the Infant himſelf. 6 Co. 3. 6. 
In Eſcheat, Ceſſavit, Writ of Right upon a De where he has the 


' Seigniory in Poſſeſſion. 6 Co. 3. 5. 


In a Mortd anceſtor, or other Aſſiſe for the J ury appears the firſt Day, and it 
is feſtrnum remedium. 6 Co. 4.6. 

So now, by the Sf Glo. 6 Ed. 1. 2. in Mortd anc the" Cofinage, Aiel, or Beſaie!, 
the Parol ſhall not demur for the Nonage of the Demandant. 2 Inf. 290. 
6 Co. 4. 4. 

Nor. by the Sr. W. 1. 47. In a Writ of Entry for Di I eifin by wo Heir of the 
Difſeiſee. 2 Inf. 258. 6 Co. 4. 6. 


Nor, in an Appeal by an Infant; tho' the Infant is not bound to fight, if the 
Defendant wages Battle. 2 It. 320. 


or, in a Scire facias to execute a Fine, whereby Land was ndred to his 


Anceſtor in Remainder, after the Death of B. now dead. R. Mo. 16. 


[If Error is brought on a Judgment, that the Parol ſhall demur, the Nonage 
cannot be pleaded to the Writ of Error, but the Infant - ſhall anſwer to the 


Errors aſſigned. N Aland v. Aland Ae, M. 13 G. Ld. Rayn. 1 433- 
Str. $61 * 
by (D. 3. w When he ſhall have his Age. 


80, generally, in all Real Actions, if the Tenant be within Age, and claims 
by Deſcent, he ſhall have his Age : as, in Aiel, For medon, &c. 6 Co. 4. 6. 


If it be prayed in Aid, by Tenant for Life, of the Infant in Reverſion. 
11 H. 6. 10. 6. 


So, in Error to reverſe a Fine, tho' * plaintiff counterpleads, that ſhe claims 


Dower only. Per 3 J. 2 Cro. 392. Me. acc. if the Infant be alſo Terretenant as 
well as Heir; otherwiſe not. Mo. 847. 1 Rol. 251, 323. 


So; in Debt againſt the Heir, or a Stirs facias upon a judgment, Statute, 
6E. 5 nizance. 3 Co. 13. 4. Co. L. 290. 4. 11 H. 6. 10. 5. Vide Pleader, 
(2 


And by the St. Mert. 5. Nen current Uſure nk an Infant; and therefore, 


he ſhall not 39 a 8028 Pænæ for Rent, or Men; an Obligation, or Neu. 
zance. 2 Inft. 


But he ſhall 10 "= E Ay Fs, in an date for, 125 own Wrong: As, in a 
C ſavit for his own Ceſſer 9. 4. 6. Co. L 380, 4. 


Nor, where he claims : as Deg upon a Grant of an Eſtate for Life to his 
Father and his Heirs. R. 1 And. 21. 

Nor in Eftrepement for Waſte; for it is in the WO of Treſpaſs. 2 Inſt. 328. 

Nor, in a Nuper Obiit, which is to try the Privity of Blood. 6 Co. 4. 6. 

Nor, in Error, where he is not Terretenant. 47 Ed. 3. 8. 


falls upon the Patron. R. 11 H. 6. 10. 6. 
In Partition. 6 Co. 4. 6. Hab. 1 


In Attaint, or 28 2 Cre. 393. 47 A g. 47 Ed. 3. 8. 


In Dower. 


In a Quod ei de 1 to avoid a Ke by Default againſt a Woman intitled 
to Dower. 2 Cro. 


of the Diſſeiſor. 2 Inſt. 2 57. 

Nor, by the St. V. 3. = In a Cui; in 7 ita, or Sur cui in Vitd. 2 Inſt. 45 5 

So by the Sr. Marlb. 52 H. 3. 6. In a Writ of Ward againſt the Heir, 5 the 
Heir be an Infant, he all not have his Age. 2 Inſt, 112. 

So, if a Woman recovers: in Dower by Default, it is not Error that the 


Tenant was within Age. R. Mo. 848. per 2 J. Gawdy cont. Cro. El. 557, 
567. Mo, 342. 


Vor. III. | XX (D. 4.) When 


Nor, if prayed in Aid as Patron, in Annuity againſt the Parſon; for no Loſs 


93 | 
Nor, by the Sr. . 1. 47. In a Writ of 1 5 fur Diſei/in, againſt the Heir 
5 
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* 1 . n „ | * 4 Wy . b 2 TW f 1 
D. 4.) When Lacher does not prejudice him. 
So Lacber, A 


or Entry 
Diſeent, DD. 72 
A Fine an Nonclaim, by the common Law, do not bar bis Right. Pt. Com, 
hy & #6240 (K. 911. 
or a his Entry, if he was within Age at the Deſcent of the 
Warran 155 b. 


So, w ere 8 a Condition annexed to the Eſtate, that for Nonpa ent the 
Rent ſhall be double; if the Infant does not pay, it ſhall not be double ; for by 
the St. Mert. 55 97 Non current Jſuræ contra aliquem infra Aitatem exiftentem. Ci. 
L. 246.6. 2 In 9. 

So, 2 TEX ; Fes is in Ward to the King, he does not forfeit his Eſtate by 


does not prejuc ice an Infant, in re of a prior Ripht 
cent does ns take _— his Entry. . «pr 6. FL 


d 
Breach of a Condition. Hard. 16. 
But an Infant ſhall be liable Br the Breach > a Candition 3 in 25 annexed to ll 
his Eſtate. Co. L. 233. 6. Hard. 11 
So he ſhall be ſubject to a Charge, or Penalty : As, oe Waſte, or Ceſſer of Di 
Rent for two Years. P/. Com. 364. 6. 
| $0 he ſhall be ſubject for a Condition in Fact annexed to his Eſtate. Co. L. 246, if 
3. R. 2 Lev. 21. "Na. 6. 1 Mod. 86. Vent. 199. 
So, he ſhall loſe his Goods if they are waived, ſtrayed, or wrecked, Sc. tho (4 
an Infant. PI. Com. 364. 6. | 
So Lapſe incurs, if an infant Lock not preſent to a Church within fix Months, 
Co. L. 246. a. Vide Efglie, (H. 11.) is 
So a Villein, who continues in Antient Demeſne for a Year and a Da withou ca 
Claim of his Lord, ſhall be enfranchifed ; tho' the Lord be an 1 Ca. 
L. 246. 0. 


8o an A is loſt iF it be not commenced within a Year and a Day; tho'th 
Heir be an Infant. Co. L. 246. 4. 
A Lord ſhall not enter for Mortmain, if he does not enter within a Year, 
tho an Infant. Pl. Com. 364. 6. 


Nor ſhall he enter upon 2 purchaſe of his Villein, if he does not enter before Pi 
his Alienation ; for he has no Title till Entry. PI. Com. 364. 5. 
So a Deſcent from the King binds an Infant. Co. L. 246, 4. we P. 
Anda Deſcent from a Common Perſon to an Heir, who is W remitted; 
for a Remitter operates againſt an Infant. Co. L. 246. 2. 
So an Infant ſhall be charged for a Trefpaſs done by him. | 
So an Infant of 17 Years of Age ſhall be charged . malicious Works | BL 
Ney 129. 
| Diſcontinuance by an Infant. 
Vide Diſcontinuance, E. 6.) 
tri 
Limitation of Action by an Infant. * 
D. 


a Vide Temps, (G. 16.) 


Action and Sutt, by, and againf an Jafant. 


Vide Chancery, (3 R. 1, 2.) — Pleader, (2 C. 1, 2.— 2 E. 1, &c, —2 G. 3.— 
| | 2 W. 22 —3 L. 13.) 


} + Swe + 


Paintenance of Infants. 


Vide Chanc R. 6. | | 
Ys (3 ) ENQUEST. 


ä © "205: © OD 6) 
(A) When a Trial ſhall be by Inqueſt. 

| (A. 1.) If it be a mere Matter of Fact. 
[JT & the greateſt conſequence to the Law of England, and to the Subjecł, 
[ that the Powers of the Fudge and Fury are kept diftin## ; that the Fudge deter- 
mine the Law, and the Jury the Fact; and if ever tley come to be ee it will 
prove the Confufion and Deftruction of the Law of England. Per Hardwicke C. J. 
Rex v. Poole, P. 7G. 2. B. R. H. 23.] Ade FEEL 

[The ConferuGion the Law putteth upon Fatts found by a Fury, is in all Caſes un- 
doubtedly the proper Province of the Court. Foſter 256.] BAS 

As to the Antiquity, Number, Qualification, Exemption, and Challenge of 
Jurors, Jide Challenge. | | 

What Matter ſhall be found by a Verdict, and what Verdict ſhall be good, or 
not, Vide in Pleader, (S. 1, &c.) Mr | 


Where the Trial is to be of a Matter of Fact, regularly it ſhall be tried by an 
Inqueſt of the ſame County. 9 Co. 25. 4. Dal. 74, 5. 


(A. 2.) Tho it relate to a Matter triable by Certificate, Record, Sec. 


80, if it relates to a Spiritual Thing when the Matter of Spiritual Conuſance 
is not directly in Iſſue, it ſhall be tried by the Country, and not by the Certifi- 
cate of the Biſhop. Vide Certificate, (A. 2.) 

Or, if it relates to the Circumſtances of a Thing upon Record, which do not 
appear upon the Record; as, if the Iſſue be, whether a Tenant in a Per gue 
Servitia held of the Conuſor at the Day of the Note of a Fine. 2 Rol. 574. I. 13. 
In Eſcape againſt a Sheriff, who returned, Non ęſt inventus ; if the Iſſue be, 
whether he was taken by the Sheriff. 2 Rol. 574. J. 27. 

If. the Iſſue be, whether an Action be pending by Covin ; for the Covin is the 
Principal. 2 Rel. 574. J. 35. | N 

Whether the Kiog preſented upon a Judgment, or Avoidance ; tho' the King's 
Preſentment is upon Record in Chancery. 2 Rol. 574. J. 40. 

If the Iſſue be, at what Time a Patent was inrolled. 2 Rol. 575. I. 17. 

Whether the King was ſeiſed at the Time of a Patent. 2 Rol. 575. J. 22. 

Whether a Plaint was levied in an Inferior Court according to the Cuſtom. 
R. 2 Rol. 598: . 15. Hut. 20. | 

If the Iſſue be, whether the Statute Staple was duly ſealed. R. Cro. El. 233. 


(A. 3.) Tho' mixed with them. 


If it be mixed with Matter of Record, or of another Nature, it ſhall be 
tried by the Country. 1 Sid. 314. 
So, if it be, whether a Church is void by Ceſſion, Deprivation, or Refigna- 
tion, Cc. for the Avoidance is Temporal, and the firſt Thing to be inquired of. 


Dal. 74. 
(B) When not. 


HEN Trial ſhall be by the Certificate of the Biſhop or Ordinary, Vide in 
Certificate, (A. 1, &c.) | 

When, by the Mouch of the Recorder of London, Vide in Certificate, (B.) 
When, by Certificate of the Marſhal, Vide in Certificate, (C.) 
When, by Battle, Vide in Battle, (A. 1, 2.) 

When, and how by the Grand Aſſiſe, Vide in Battle, (A. 3.) 
When, by Inſpection, / ide in Trial, (B. 1, &.) 

When, by the Record, Vide in Trial, (A.) 


4 


When, 
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(c. TE 
When it iſ- 
ſues, 


the Actions excepted by the Act for r of the we a, v. Wilthir 
H. II G. 2. Str. 1085. Aud. 9 


Loco venerint, '&c. 


Court will grant but one Venire fucias. 2 Cro. 550, 551 


(C. 2.) 


To whom it 


hall be di- 


rected. 


Faciendum Furat', Cc. 


in Court, the 2 farias ſhall be returned before the Day of Aſſiſe with the 


be done upon the firſt. 
Hy 7 2 Rol. 667. D. | 


E N QU E ST. 


G by Witneſſes, or the Examipation of the Jute, Vide in Tria, 
4 

When, by the Peers of Parliament, Vide i in | Dignity, (F. I, 2. ) —Perkanen, 
(L. 16, be.) 


— * 


he +I 


0 IJ ngued, bow ſummoned, 


(. I.) ) By Yenire facias. 83 


IN the Obere of Hier, after Iſſue joined, a Writ of e fatil ** 
be awrarded, e 12 ben & legoles Homines ds Vicint, Sc. 'ad 


n! 


* #7 \ * 


»” B_ Ot 


[Since the Jury Act, 36. 2. . 1 5. the Part muſt be 4 nba, i 


3 * 


9 
[By St. 24 G. 2. c. 18. it ſhall 2 de Corpore aalen, in A8tions and Infor- ay 
nintions on Penal Statutes: ] 
E 7 G. 3. 45. ½ 2018] | uh 


Allowed on Error. Frederict᷑ v. 
By this Statute, the „ ra for Trial b Ni, Prius in Miu, is n to 
14 Days after Term.] ot 

[Award of Venire, ans ther ae Abbreviations by Ce. 's in Engliſh as were 
uſual in Latin, is good. Barnes 240.] 

[In a Proſecution againſt a Juſtice of the Peace, the Court refuſed the common 
Rule for a good Jury ry, becauſe that is often made u of Gentlemen who are in 
the Commiſſion. | Rex v. Smith, H. 6 G. Str. 265.] 16.1 

By the Common Law it was returnable at Weſtminſter. | 

And now, ſince the Str. V. 2. zo. which gives the N, Privs, it that be na 
returnable at-Weſtminſter, of tales FIG the Juſtices of eue Prius tali Di & m 


Upon which Statute the Return of the Venire facias was at We ftivinſter at a Day 
after the Affiſes; but becauſe,” by the Sr. 42 Ed. 3. 11. no Inqueit (except in 
Aſſiſe or Gaol-Delivery) ſhall be taken before the Names of the Jurors be' returned ſh; 


Panel of the Jurors annexed, and upon that a Diftringas or * Corpora goes 
returnable at a Day after the Aſſiſes, i ſuch a one prius, GS. 

[If the 2 is remrnäble ſubſequent to the Aſſiſes, ger ſhall be ſet aſide, 
Barnes 460 

And it ſhall be entred upon the Roll, chat the Jury made Default at the Return 
of the Venire faciag. 

[A Blank for the Return of the Vere in the Record i is not Cauſe to arreſt 
Judgment. Barnes 486.] m7 olg 2: 

If ſeveral Iſſues between the fame Parties cif within the ſame County, the 


And ſeveral Writs of Venire facias cannot afterwards be granted, tho' nothing 
So ſeveral Iſſues by Gerad Defendants may be tried by one Venire inks, R. 00 


ho the Iſſues Life in ſeveral Places, if the Venire facias be ſom all the 
Pe R. Hob. 37. 2 Rol. 667. D. Vide Pe, (C. 3, 4.) 

But where there are ſeveral Iſſues, there may be ſeveral Writs of Venire facias 
Hob. 
li either Party will ſuggeſt Special Matter about awarding the Venire, 
Copy muſt be given to the oppoſite Party, and they muſt have reaſonable Time 
to ey it, before a Nient dedire is entered. Erocas v. Civ. London, M. 6 G. 
Str. 235. 


A Venire facias, generally, ſhall be directed to the Sheriff. 
If a Jury be ſtruck by the Maſter of the Office upon an Order of the Court,“ 


Liſt of 48 ſhall be delivered, and 12 put out by the 1 N of * the 
arties, 


ns . 
Parties, or (if the Attorney of eithet, upon Notice be abſent) by the Maſter, 


1 Sal. 405. [Rex v. Duin, M. g G. 2. B. R. H. 158. | | 
[By St. 24 G. 2. c. 18. the Party applying for Special Jury ſhall pay not only 
the Expences of ſtriking, but all Expences occaſioned by the Trial by ſpecial 
Jury; and ſhall have no further Allowance than for common Jury, unleſs Judge 
certifies that it was a Cauſe proper to be tried by ſpecial Jury.] | 
[After Common Jury returned, and the Cauſe: a remanet, Defendant cannot 
have Special Jury in Middleſex, tho' it has been done at the Aſſiſes. Barnes 


,461.] 
Mii after Venire returned. Barnes 488.] | 
ut if the Iſſue ariſes. within the Palace, the Venire facias ſhall be to the War- 
den of the Palace. 2 Rol. 667. E. ONE: 
If the Array be quaſhed for Favour, or Default of the Sheriff, it hall be 
awarded to the Coroners: ES L | 
If, for Favour in the Under-Sheriff, it may be to the Sheriff, ita quod Sub- 
uicecomes ſe non intromittat. R. 2 Rol. 669. J. 35. 2D 
If, for Partiality or Default in one of the Sheriff .of London, it ſhall be to the 
other alone. R. 1 Sal. 152. 4 Mod. 65. Sho. 329. | 
So, if one of the Coroners be not indifferent, it ſhall be to the others, ta 
quod ille fe non intromittat. . R. 2 Rol. 670. l. 20. 


If all the Coroners be not indifferent, it ſhall be to two Eliſors choſen by the 
Court. . 

[The Method of appointing Eliſors, is, Rule why it ſhould not be referred to 
Prothonotary to conſider and report fit Perſons, Rule made abſolute, he nomi- 
nates HJ. and B. Rule why they ſhould not be appointed by the Court, Rule 
made abſolute. Barnes 465.] | | 

Or, by Conſent of the Parties, to the two Juſtices of Aſſiſe. 10 H. 4. 5. 

So, if there be Cauſe of Challenge to the Sheriff, the Plaintiff may make 
Suggeftion* upon the Roll, and if the Defendant confeſſes it, a Venire facias 
ſhall be immediately awarded to the Coroners. Dy. 367. 2 Rol. 668. G. H. 
Co. L. 157. 6. | | 

Jf the Defendant does not allow the Cauſe, he cannot afterwards challenge the 
Array for it. 9 Ed. 4.6. Co. L. 157. 6. | 

If Proceſs be once awarded to the Coroners, all ſubſequent Proceſs ſhall be to 
them. Co. L. 158. a. R. Mo. 356. | 

Tho' there be a new Sheriff afterwards. Co. L. 158. 4. 

So, if Proceſs be once to Eliſors, all afterwards (except the Diringas) ſhall 
be to them. 2 Rol. 670. I. 45, 47. 

But a Defendant cannot make Suggeſtion upon the Roll, and have Proceſs upon 
it to the Coroners ; for he may challenge the Array, and the Delay ſhall be 
intended for his Advantage. | e 

So Proceſs does not go the Coroners, where one of the Sheriffs only is Party or 
Partial ; for it ſhall be awarded to the other. R. 4 Mod. 65. * 

8o, if Proceſs be awarded to the Sheriff, and not taken, but entred to make a 
Continuance, it may afterwards be awarded to the Coroners. R. 2 Cro. 36. 
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A Venire facias is ſufficient, tho it be ad triandum Exitum inter A. et B. when (C2) 
there are ſeveral Iſſues : for it is Nomen collectivum. R. 2 Rol. 667. C. oy ! 
But by the Sf. 35 H. 8. 6. The Venire facias to try the Iſſue in the Courts at 
W:ftminfter, ſhall be in this Form: Precipe quod Ven. fac. 12. liberos & legales 
Homines de Vicineto de B. quorum guilibet habeat 405 terre tent reddit” per Ann ad 
minus per quos Rei veritas melius ſe ere & qui nec, &c. 5 
By the Sr. 27 El. 6. Quorum quilibet habeat 40.— By the Sr. 4 f 5 W. & M. 24. 
lol. * and in Wales 6l. ; 
By the Sr. 4 & 5 An. 16. 12 Homines de Corpore Comitatils. g 2. ch. 25. 
: 6 
The Form of the Return is, Executio iftius Brevis patet in guodam Panello huic 12 0 


g 4 
revi annex, and then annex in a Panel the Names of the Jurors. Kit. 265. 6. Ho it tall | 
Vor. III. | 1 4 * And, be returned. 
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Aſſiſe) more than 243 ſhall reader Damages to the en and be amerced to 
the King. 


Addition of Place of Abode, or other Addition by which he may be known. 


£4 5. there can be but one General Return. 1 v. Nu of 11 & 14 


Ga be ſet afide. Barnes 48 5.] 


E N iQ u E 9 T.. 


And, tho he: Writ ſays 12 * & 2295 e by antient Uſage the 
Sheriff ought to return 24. Co. L.-155. . 
By the Sr. W. 3. 13 Ed. 1. 38. Sheriff ſummoning i in Adliſes (unleſs in Grand 


| 


So, by the Corman 1 the Sheriff ought to hive the proper Chriſtian 
Name, Surname, and Addition of each Juror. 
By the S of ork, 12 Ed. 2. 5. heought to put his dine to every Return. 

By the S. 27 El. 7. he ſhall not make Return of any Juror without the 


There ought to be 15 80 between the 79 Ne and the Return. 2 Inf. 56;. 
Vide Proceſs, (B.) 

But now, by the Sr. 18 El. 14. It ſhall be aided after verdict, if the Retun 
be bet or imperfe& ; and by the St. 21 J. 13. If there be no Return, 
when the Panel of the Names of the Jurors is annexed to the Writ; or if the 
Name of the Sheriff is not put to the Return, when the Writ is returned by 
the proper Officer. Vide Amendment, (G. 1, 2.) 

And the Court will not direct the Return of the Penire facia: to be filed, anle 
the Plaintiff pleaſes. ' 3 Mod. 245. 

From what Place a Jury, or Inqueſt, ſhall come, Vide in Amendment, (H. 1,2. 

[It need not appear that the Jury have been ſummoned ; for ſince Stat. 3 G. 2. 


GN 25 Ds Ki ao” . 
A nd 1 By Habeas ns 5 


If the 8 ak Default at the Return of the Venire [ſages in C. B. an Hale 
Corpora Juratorum ſhall be awarded. 
lt need not appear in the Return, that the Jury were attached by Pledges; 
for . St. 3 C. 2. c. 25. there can be but one General Return. Phils v. 
1 T. 11 & 12 C. 2. Andr. 248.] 
the Venire is returned with 24, and the Hab. Cor. with 48, the Verdis 


E's ws % nir 


bs C. 6.) By Di rug, Juratorer. 


| 17 the Jury make Default at the Return of the Venire facias in B. R. a 'D Aru. 
05 Juratores ſhall be awarded. 
So, in C. B. if the Jury do not appear at the Return of the * Corpora. 
A Djftringas is awarded by the Court, at the Return of the Venire facias, and 
ou ght to be _—_ the ſame Day ; otherwiſe it is without Warrant, and makes 
Diſcontin Mod. Ca. 269. 
And the Want of a good Tefte cannot be amended. R. Mod: Ca. 269, 287. 
[Warrant for a Taler at a Trial in a County Palatine on Iſſue joined at Weſtmin- 
fer, is IE the King's Attorney General. R. v. Lamb, H. 8G. 3. 4B. M. 2171.) 


re: 

TON () How [wozn, an 

FTER a full Inqueſt appears, they ſhall be fora ad Veritatem dicend- > 
0 


And if it be entred, quod electi triati & jurati fu ih” Sacramenta ſua dicunt, 
Se. | omitting, ad Veritatem de premiſſis dicend; it will be a material Defed, 
which cannot be amended. - R. 2 Cre. 119. 


So, if it be ſaid quod Tales, &c. ad Veritatem, &c. jurati, without ſaying, 
cum aliis jurati, &c, R. 2 Cro. 207. 


N 090 cube 


E N Qu * 8 T, 


(E) when an Inqueſt ſhall be taken by: Default. 


TN 8 Actions, where the Plea is not a Confeſſion of the Action, as in 
Debt, &c. if a full Inqueſt appears, but the Defendant does not appear ; the 
Inqueſt ſhall be taken by Default. 1 Rol. 586. I. 31. 

So, in Ejectment. 

And he may then confeſs Leaſe, Ray; and 0 5 and pray the Nonſuit of 
the Plaintiff. f 

So, in an Aſſiſe. 1 Rol. 586. J. 15. 1 Sal. 83. 

80, in a Real Action; if the Iſſue be not 15 the Realty, but i in Point of 
Damages only. 1 Ro. 586. J. 5. 

Or, if upon a Default before Iſſue, Proceſs iſſues. 

So, in Treſpaſs, tho he pleads a Releaſe, which 1 is denied ; for the Damages 
are uncertain. 1 Sal. 216. 

In Debt, if the Defendant pleads Non ef fattum ; for that denies the Cauſe of 
Action. 1 Sal. 216. 

So, if a full Inqueſt does not appear, it may be taken by Default ; for the 
Parties are demandable before the ſaquet. Dub. Dy. 265. a. 
But in a Real Action, where the Iſſue is upon the Realty, and the Tenant at 


Nip Prius makes Default, the Peſtea ſhall be marked, and a Petit Cape ſhall iſſue, | 


and if the Tenant cannot fave his Default, and the Demandant does not waive it, 
final Judgment thall be againſt him. 1 Rol. 585. J. 35. Mod. Ca. 4. 

So, in a Writ of Meſue, Cuſtoms and Services, &c. if the Seigniory be denied. 
1 Rol. 584. J. 37, 40. 

3 an Appeal of Rape, Copias, Alias, Plauries, and Exrgent ſhall iflue. 
1 Sal, 217. 


So, in a Perſonal Action, where the Plea amounts to a Confeſſion of the 
Action, if the Plaintiff does not waive it, Judgment ſhall be upon the Default, 


and no Inqueſt taken : as, if the Defendant pleads a Releaſe to a Debt or Demand 


certain, and the Deed is denied. 11 H. 4:'32. Bro. Defult. 4, 9, 20. 1 Rol. 


586. J. 37. 1 Sal. 216. 
$o, in Detinue, if the Garniſhee makes Default. x Rol. 586. J. 47. 
In a Quid Juris clamat, if the Defendant claims the Fee. 1 Rol. 587. J. 2. 


In a Quare Impedit, the Inqueſt ſhall not be taken by Default, but a Writ | 


awarded to the Biſhop. 1 Rel. 587. J. 10. 


(F) How the Inqueſt ſhall vehave themſelves. 


FTER the Evidence given, the Jury ought to continue together till they 
agree of their Verdict, without Eating, Drinking, Fire, Candle, or Speak- 
ing with any one, except the Bailiff to know if — be agreed. Co. L. 227. 6. 
15 H. 7. 1, 2. Vide Pleader. 

[By Sr. 24 C. 2. c. 18. a Juryman ſhall be paid no more than the Judge thinks 
reaſonable, not exceeding a Guinea. ] 

But if the Jury ſeparate on Account a a great Tempeſt, they ſhall not be 
amerced. Pl. Com. 13. 6. 15 H. 7. 1. 6. 14 H. 7. 30. 


. For more concerning Inqueſt, Vide . (K. 11.) — Courts, (P. 12. Js 
ert, (F. 


E N T RR PT LE ADE R. 
Vide Chancery, (3 T.) 


ENTRY, 


r n I. 


Vide Abatement, (H. 48.) —Enfant, (C. 5.) —Efates, (O. 14.) — 


Execution, (A. 1.) Forceable Entry, —Pleader, (2 8. 20,—2 W. 
50:\—Rent, (D. 19 | A E. 

Entry foꝛ a Condition byoken, - 

Vide Condition, (O. 3, &.) * 


entry to avoid a Fine. 


- Vide Claim, (B. I, &c.) 
Entry koꝛ a Foxfeiture. 
Vide Forfeiture, (A. 6, 7, 8.) 
Entry tolled. 
Vide Diſcent, (D. 1, &c.) 
writs of Entry. | 
Vide Dum fuit infra Ætatem, per Totum.——Pleader, (A. 3, 1, Kc.) 


EMSRS, EE 


Vide Chancery, per Totum,—Gourts, (D. 7. — O. 5.) —Ds/mes, (M. 
13, &c.)—Parliament, (R. 13, &c.) 


„ 2» * 28 r ttt 


FFF R. 
(4) What Things may be aſligned foz Erroz: 


N what Court, by whom, againſt whom, and in what Manner, Error ſhall be 
brought. Vide in Pleader, (3 B. 1, &c.) | Ly | ; 
When it ſhall be a Superfedeas, and how the Record ſhall be removed, Vidt in 
Pleader, (3 B. 12, 13.) 
Errors how aſſigned, and the Proceedings thereupon, Vide in Pleaarr, 
B. 14, &c. | 
is What n Error, good. Vide in Pleader, (3 B. 18, 19.) 
How to proceed upon Errors in Parliament, Vide in Parliament, (L. 1, &c.) 
A Writ of Error is grantable in all Civil Actions ex Debito Fuſtitice. R. Sal. 504 
But in Criminal Caſes it ſhall be ex Gratia, where a Statute does not provide 
for it: and therefore, if the Attorney General does not allow it, Chancery will 
not direct it to be made out. R. Eg. Ca. Ab. 414. | 
And all Errors in Proceſs againſt Parties or Jurors, or Award of Proceſs, or in 
the Record, Verdict, Judgment, or Execution may be thereby redreſſed. 
| [If there is one Defendant, and the Verbs are in the Plural, as Cæperuni, 


Abduxerunt, &c. Porree v. Daniel, P.11 G. 2 Ld. Raym. 1383. ] _ 


** th —_ th. 1 


:k⸗n cc 


{That the Judgment was Eiben by:«4 der nterdſted in the Ole, yy of 

Chiſter v. Boader; BE 1216. Str 63 tor let 

2. there is Bowe. faciar again two Execitors;: amd ban pleads Nane Be- 

and the other Payment by Teſtator, and there is a Ferdi againſt the laſt, 

od nothing on the other, and then Award: of: Rickman, It is Error. ö treet v. 
kinſon, M. 10 C. a. S 1 1055. B R. H. 34. . 

If the Swearing of the. Jurors is not well allodgedy) a if the word, to ſpeak 

re omitted. Tor v em, luis, 2. And. 160. * ⁰ο : 

15 Pefrindavt-pleads that Plaintiff became t, Ge. and . with 

a general Averment, it is Error; _w he ſhould have concluded to the Country. 

Anderſon v. Winter, P. 11 G. 2 Andr. a. „a 

[That 1 it is not ſaid that gs 5 ap peared. 


Perſons, is not Error. Dyke v. Hen Af 
Nor that a Writ of 8 was executed on the Day of the Return. 1374, ] 


It is no Error, tho';th i Cauſe of n mentio! ed; in the Memorandum, 
for it ſets out the 2 Gee. e, f vs i Andr. 2 3+] 

[Nor that the Award to the Sberiff is "groeal, yg ſaying of what 
County. Bid. 


(3) Error upon an Indtttmenr; How tt chall be bzought. 


F Error be upon an lndictment at the A Aſſiſes or Quarter-Seſſions, the uſual 
Courſe is to remove the Indictmen 7 ari into the Crown- Office, and 
afterwards to ſue a Writ of Fftot cor off. Ca. 1 
Or, it may be removed directly by Writ rope? Error: for boi Ways are good. 
Med. Ca. 178. 
If Eros be brought u on an Indictment, and the Indictment removed, a Rule 
may be given in the Cre nee, chat the Indictes aſfigu his Errors. 

If he does not, there ſhall, be a peremptory Rule upon Motion; and if then he 
docs not, he ſhall be nonſuitetl, Execution A d. Mod. Ca. 178. 


© Tyr Jadyment in Erroz 


W HAT ſhall be dohe by the Court if the Judgment be affitmed or 

reverſed; Vide in Pleader. (3 B. 20.) 

When there ſhall be Reſtitution, Vide in Pleader, (3B. 20.) 

If Judgment be in C:\Bvthat a Plea i Abatement id good, and that the Writ 
ſhall —. and that judgment be reverſed i in B. R. the Court of B. R. ſhall pro- 
ceed upon the ſame Writ. c 
So, in. Error fon. a 1 ent in Wales that a Quod ei deforceat does not lie, if 

ſulgrapnt he reverſe; that}! e Declkfitiod, Jon 387. 

ine 


(D) when. Erxo2 Gall be avoided by Entry 02 plea, withou 
oY TUrit of Erroꝛ. 

N THE? E N. 2 Man ſhalt: avoid an-O ue by Plea, or Error, Vide in Urlagery,! Fid Plate, 
(C. 2, &c.) 112 39 

I ALD Law win, is may be avoided by Plea, without a Writ of Error. 

So, if the Party cannot have Error he may avoid it by. Plea; As, where he is 

Stranger: tu the Judgment: As, if: an Adminiſtrator pleads a Judgment againſt 

him at the Suit of: R. and no Aﬀets'U/trd, Ge. the Plaintiff by Replication may 

bew, that the Judgment was null and bow. R. 2 Aod. 308. 

But if a Judgment is only yoidable, the Party ſhall not avoid it without Writ of 

Error; as, if in a Cui in Vit the: Tenant dies, and afterwards Judgment is 

againſt him, which is erroneous, and Execution isſued againſt the Heir; he ſhall 

not avoid the Judgment in Aſſiſe, without Error. 1 Rol. 742. . 12. , 

Vor. III. 2 2 So, 


by Attorney, he in their proper 
13 G. £4. Raym. 1449.] 


— — — 


— _— 
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_ - a Gaoler de Fado, and not de Jure. 2 Hf. 592. H. 114. 


1 N. yz. J. 18. | 


2 Hf. ga. H. P. C. 114. 


of the Felony, and afterwards permits his Eſcape. Sta. 3a, 3. 


E R R O . 


So, in à Scire fariai by an Exetytorgbu « Judgment in Ejetinedt kt 
Teſtator againſt B. Execution ſhall not 1. nor Jadgment ſta „ by 
ſaying, that the N n for: hv! ought 10 avoid it by Error. 


Sv, Error in the Pri udgment, is no Plex in a jr bis bnd 
Heir, or Bail. 1 Rol. 742. 1. 26, 30. Vide Bai, (R. „ GP ©. th 

Nor, in Debt upon an erroneous t. 1 Ne. 742 l. 35. 

So, if a Fine or Recovery is had againſt an Infant, it cannot de avoided. by 
Entry, without Error. og: 1 150 We EY pp LEN yg 3» *) 


T LI lar 3 a [112 T1% L851 


{ 1 ai 105 . Coſts in Erroz; - 605 . n K 5 
n OY wa \ N 

Hs ran n/a” u egen (B:)* La nord? SED = 

TS "Y nn is the Extheguer Chamber 0 5 3 


vii Coutts, (D. 6.) A Wy k 


ere. to avoid a „ 8 Raten 12 
* Vide Fine . 3, Ke.) | 


J SA 
MQ 


Erro kom Wi . 
vid: Ireland, (G.) 22 99 Y 


; LE | Witt of Erroz not amendable. 
bu 3 Vl: Amendment, (C. 4 


Wy Eſcape in Criminal cats. 


(A. x.) Voluntary.” 


v hs 8. 4. Ed. 3. 8. Indictees and Appe llees of Felony ſhall be lafely key . 
And therefore, if a Gaoler permits a voluntary Eſcape, it ſhall be F char 


IF the Priſoner was committed for High Treaſon, It ſhall be Treaſon. 2 1% 
2. H. 114. 
5 So a voluntary Eſcape by a Gaoler ſhall be Treaſon or Felony, tho' ho \ was ny 


So, by any Stranger of one in his Cu ody. . C. 12.75 £ 

But it will not be Felony, if the Priſoner be 53 to rer when n0 
Felony was committed. Bro. Eſcape 8. 2 Inft. 592. n 

Or, if he was not committed for F Felony : As, if A. receives a Felon, knowing 


Or, if it was not a Felony at the Time of the Eſcape : As, if A. gives a mortal 
Wound to B. upon which he is arreſted and voluntarily permitted to eſcape, and 
afterwards B. dies; it is not Felony. © Sta. 33. 4. 

So, if the Priſoner was not lawfully committed to his Cuſtody :. as, if there 


was not a lawful Warrant, 2 I. 592. * 


B 8 6 A P E. 


And therefore, a Gaoler ſhall not be tried for an Eſcape, till the Priſoner be 
attainted upon Indimetit or * Semb. cont. 2 Inft: $2. Acc. 2 Inſt. 592. 


H. 110, 115: Cont. Dy. 99- a; t it ſhall be Felony, tho' the Priſoner be not 
indicted. 


So a voluntary Eſcape of one committed for petit Larceny, or for a Death per 
In Pn or Se defendendo; is not Felony. Grompe. 39: a; 


a (A; 2.) Negligent. 


So by the St. Wine. 1 Ed. 1. * If Murder or Homicide be done in a Walled 
Town; Sc. and the Offender eſcapes, the Town mall be amerced. 7 Co. 7. a. 
So London was. Cro. Car. 252 


By the Sr. 5 Ed. 3. 8. a Marſhal who permits the Eſcape of Inditees or 


Appellees in his Cuſtody; by Bail or without Bail, ſhall be impriſoned for half a 


Year, and ranſomed at the Will of the King. 

80, if any Gaoler permits the 3 of any in his Cuſtody, thro Neglect, he 
ſhall be fined. H. P. C. 113. Sal: 2 

Tho' it be a Stranger, who has 
Gaoler de Jure. H. P. C. 112. 

So the Priſoner himſelf may be indicted for an Bſcape, tho it be with the 
Conſent of the Gaoler. R. Cro. Car. 2 10. 


If a Gaoler bails a Perſon not beilable. it ſhall be a negligent Eſcape. 
H. P. C. 113. 


An Indictment for an Eſcape is good until a Pardon or Diſcharge be ſhewn ; 
for it ſhall not be intended. Sal. 272: 


So it will be good for an Eſcape of one in his Cuſtody, tho” it does not appear 
how he came into his Cuſtody. R. 2 Rol. 146. Semb. cont. Sal. 272.) 

The uſual Fine for an Eſcape of a Perſon attainted is 100/. H. P. C. 11 13. 

Of a Perſon indicted, before Conviction, is 5/. H. 113. 

Of a Priſoner not indicted, at the Diſcretion of the Court. H. 113. 

By the Sr. 19 H. 7. 10. a Fine for a negligent Eſcape of any indicted. for High 
Treaſon ſhall be 100 Marks at leaſt; if committed for Suſpicion of High Trea- 
ſon 40/. if indicted for Murder or Petit Treaſon 20/. if for Suſpicion of theſe, 
or indicted for other Felony 10 J. if not indicted 5/. 


By the Sr. 31 Ed. 3. 4. The Eſcape of Thieves, Felons, &c. ſhall be judged 
by any of the King's Juſtices. 


By the St. 1 R. 3. 3 e of Peace may inquire of Eſcapes of Felons, in 
their Seſſions. 


So the Leet may inquire ; tho! it cannot puniſh the Eſcape. 2 Inft. 165. Vide 
Leet, (L. 2.) 


115 the Gaoler be not ſufficient, the Sheriff ſhall anſwer for his Neglect. 
1135 


But by the Se. N. f. 2 Ed. 1. 3. Nothing ſhall be demanded by the Sheriff, 


Bess in his Cuſtody, tho' he is not a 


br other, for the Eſcape of a Thief or Felon, till it be 2 by the Juſtices 


Errant. 

And this ſeems to be the Common Law. 2 Inſt: 165. 

But B. R. is not within this Statute. 2 IA. 166. 
: = a Gaoler ſhall not anſwer for a negligent Eſcape of one not lawfully in his 

od 

And therefore; the Indictment ought. to ſhew a lawful Commitment to his 
Cuſtody. Semb. 5 Mod. 415. 

S0 a Gaoler ſhall be excuſed for a negligent Eſcape, if he retakes upon freſh 
Purſuit. H. P. C. 114. Dub. 6 H. 7. 11. 10 H. 5. 25, 28. 


So the Sheriff ſhall not anſwer criminally for a negligent Eſcape of the 
Gaoler, Sal. 272. 


(B) Eſcape 


Eiern. 
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So, by the Sr. 1 An. St. 2. ch. 6. The Sheriff ſhall be liable for an Eſcape of 
any committed to him on an Eſcape Warrant. 


'E:8C AP E. 


- Eſcape in Civil Caſes. | 
(B. 1, ) What Remedy for it. 


Y the Common Law, the. Sheriff, and every Gaoler, Wie to keep Perk 
in Execution in Salud Cuftodia. 3 Co. 44. 

And if ſuch Priſoner e an Action upon the Caſe lies againſt him. 2 If. 
382. K. 1 Rol. 99. J. 10, 1 2 Cro. 289. 2 Lev. 159. 

So, by the Se. J. 2. 13 Ed. 1. 11. ey ater coming tf wil gps iv eb 
mittat (an Accountant) fine Koe Domini ire ad 1 "a ere A 8 
i non habet, Cc. reſpondeat Superior. F. N. B. 130. B. 

So, by the Sr. de Merc. 13 Ed. 1. The Gaoler wall receive the Conulor, and 
Mw Gr his Body, or the Debt, and if he has not, Ce. the Super 

So, by the St. 1 K. 2. 12. If the Warden of _— ee de to go 
at large without the King's Writ, or arty,' Debt lies againſt 
him.—Debt, or Action upon the Caſe. * Cro. zl —— A * 

[Debt lies by 1 K. - c. 12. as well for a negligent as for 4 voluntary Eleape, 
Stonehouſe 7 v. Mullins, lf G. 2. Str. 873.] 

And Nr Daakes theſe Statutes Debt lies in all Caſes, for an Eſcape, 
27 a Gaoler. 2 typ. 30a. R. Pl. Com. 36. . Adm. 2 Lev. 139. 15 

J. 4. 28. | 

And may be ſued by Writ or by Bill of Debt. 2 hy. 382. Dub. Pl. Con. 
38. a. 42 Ed. 3. 1 A1 8 | 

It may be agai the Mayor of the Staple for an Eſcape of one in hi 
in Rndeutich. 9 H. 6. 19. 

Debt lies for an Eſcape againſt a Gaoler within the Cingue-Ports. 30 E. 6.6, 

So, for an Eſcape in a Court of Pypowders. 2 inft. 332. 

[In Eſcape on Meſue Proceſs in an inferior -Court, Defendant ſhall. not tak: 
Advantage 25 any Error below, if he might juſtify the Arreſt under the erl. 
Bull v. Steward, M. 23 G. 2. 1 Wilſ. 255.] 

So, for the Eſcape of one committed by Commiſſioners of Bankrupts. R. Mo, 


, if two are in Execution, und one of thenk eſcapes. 1 Rod. 205. 
If "Huſband and Wife are in Execution upon a Judgment againſt both, and the 
Wife-eſcapes. Dub. 1 Rol. 204. 
6 8 9 N. z. 27. If tlie of a Priſon take Money or Securit 
permit or aſſiſt an Eſcape, be forfeits 500 J. N his Office, and ſhall be ever 
— — of a like Office. 

If Judgment be againſt the Marſhal of B. R. or Warden of the Fleet for a 
Eſcape, or his Deputy, on Oath by the. Party, that the Judgment was, without 
Fraud and for a real Debt, the Court on Motion ſhall e the Profits of the 
Office for Satis faction. 

And Execution or Sequeſtration ſhall not be frayed by Writ of Error, unlel 
ſpecial Bail be given. 

And the Inheritance of the Marſhalſea, or Fleet ſhall anſwer for Eſcapes ©: 
Miſdemeanors by themſelves or Deputies, and ſhall be extended for that Purpoſe. 


So ah Action lies againſt a Gaoler for an Eſcape of one committed upon Procei 
of the Admiralty. R. Sav. 11, 15. 

Or, upon a Capias Utlagatum ; and the Plaintiff ſhall: recover the whole Debt 
in Damages. N. Mo. 641. N. 5 Mod. 200. 

[Cafe (but not Debt) lies for the Eſcape of an Outlaw on Mc efne Proceh. 
Cooke v. Champneys. P. 4G. 2. Str. go1.] 

An Action lies for an Eſcape, tho the Gaoler be an infant, or Feme Covert 


2 585 396: 
| (B. 2.) Again 


(85. 2 ) Againſt whom. 


e Gaol. 
the Gu he has it de Fafto 3 and not 4 Jure. 2 Toft. 381, 2. 

As, it ſhall be againſt the Sheriff, not againſt his bee 26, the Ger 
who takes care of the Priſon in the Wen 2 Inft. 382. K. 1 Rol. 94. J. 30. 
Semb. Hard. 34. 

Or, the Serjcant, ane 1 8 the 1 R. 1. Rol. 806. J. 45. 

The Keeper of Newgate. 2 Fon. 62. | 

The Marſhal of the Marſhalſea in B. R. 9 Ca. 98. 

If he who has the Cuſtody of a Gaol in Fee, Abititutes another for Life, or 
at Will, the Action ſhall be againſt him: for he has the actual Poſſeſſion of the 

ffice. 9 Ce. OL 
he "ir? an 2 de out of the Cuſtody of Mayor or Bailiffs of a City, Town, 
Fe. which has a Gaol ; the Action ſhall be. againſt them, and not againſt the 
Sheriff. 1 Kol. 99. J. 15. 

So it ſhall be againſt a Bailiff of a. Franchiſe, if the Eſcape be by him. 
1 Rol. » J. 4 

EN = derjcant, whe made the Arreſt, if the Eſcape be after an Atreſt 
by him \- 9 from the Compter before Commitment to the Compter. R; 

1 Rol. 80 2 

So it ſhall be againſt both the Sheriffs of London, if the Eſcape be after an 
Arreſt upon a Plaint in the Compter, of one of them. Dub. Sho. 162. Carth. 145. 

Or, againſt the ſurviving Sheriff of London, where one dies. R. Cro. El. 625. 

So againſt all the Coroners, where the Arreſt was only by one. Dub. Comb. 435» 
bo Med. Ca. 37. 

So it lies againſt the old Sheriff, if he omits 8 8 any er by Inden- 
ture to the new. R. 2 Leo. 54. Jide County, 

But an Action for - Eſcape ſhall not be . ade e Superior, if the Inferior be 
ſufficient. 2 Inſt. en 


ide Poſt," (B. 3. 


he for the Eſcape. Semb. 2 Jon. 60, 1 Vent. 314. 2 Lev: 158. 9 Co. 98. a: bras. wo 
If he be inſufficient at the Time of the Action brought, tho' he was ſufficient 7 

ty at the Time of the Commitment, or Eſcape : for that 1 is the Time moſt regarded, (B, 2.) 

er 2 Jon. 61. 2 Lev, 160: + 


And therefore, a Verdict is not ſufficient, if it a0 not find the Inſufficiency 
when the Action was brought, tho' it finds him inſufficient when he was Keeper, 


or at the Time of the Commitment, or Eſcape. R. 2 Jon: 61. 1 Vent. 314, 
2 Leu. 160. 


So it lies againſt the Superior, tho” the Inferior 1 was admitted by the Court. 


els Adm. 2 Jon. 61. 

Tho' the Superior had no Notice of the Inſufficiency. Adm. 2 Jon. 61. 
of The Superior againſt whom the Action ought to be brought, is he, who by his 
le Eſtate in his Office, or by his Authority without Eſtate, has the Power of 


putting in. the inferior Officer. 2 Jon. 61. 

As, the Duke of N, being Marſhal of B. R. in Fee, makes a Deputy; He 
eel is the Superior, and the Deputy the Inferior Officer. 2 Inſt. 382. 
9 C2. 98. 6. 

The Sheriffs of London are the Inferior, the Mayor and Commonalty, who 
have the Office of Sheriff in Fee, are the Superior. 2 Inſt. 382. 

If a Man, who has the Cuſtody of a Gaol in Fee, grants it for three Lives 
He is the Superior, and the Grantee the Inferior. 2 1n/t. 382. Semb. 2 Jon. 61. 
er. 159. Adm. 9 Co. 98. 1 Vent. 314. 

do the Dean and Chapter of Weſtminſter are the Superior, the Bailiff of a 
Franchiſe, put in by them, the Inferior. Adm. 2 Lev. 159. 

Vol. III. | 3A The 
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The Action foe an ; Eſcape f ſhall be brought againſt him who has the can af Vide . 8 


"But in all Caſes where the Inferior is inſufficient, Debt lies againſt the Superior (B. 3.) 
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o Debe does not lis againſt che Superior, upon a ' Declaration for an 
: — z but he ought to be ſpecially N for the Inſufficiency of the Inferior, 


Hard. 3 
Or, if upon a Habeas Corpus ad teft 


Tipſtaff, to treat with his Creditors. Barnes 386.] 
' trone Debiti. R. Bend. pl. 267. 


KE 8 6 L 18 E. 
The Lord of a Franchiſe, who has a Gaol, is the Superior, and ſhall anſwer for 


his Gaoler. Sav. 11, 15. 
But there cannot be two Superiore withis the Statute. 2 Inft. 382. 


R. 2 Lev. 160. | 

80, if e Man has the Cuſtody 6 G0 i Fee in Meusch . a Grant 
thereof for Life, rendring Rent, which was not made by him, the Reverfioner is 
not Superior. Adm. 2 Jon. 61. for — is not ſuch in reſpect of the 
Rent, or the Reverſion; but in nN r the Inferior Officer derives his 
Eſtate from him. 


We What Gall be an d Eſcape, 


tf Action ies for af Eſcape, if he permits his Priſoner: to go at how z; tho 
he afterwards returns. D. 3 Co. 44. 4. 1 Nol. 806. J. 13. 
(Tho he returns the ſame Day, and afterwards Plaintif proceeds. to bun 
100 r r les, 2 6 G. 3. 21 294. 
Ho' he does not go out of the ſume County. 1 Rol. 806. J. 15. 

Or, out of the Town where the Gaol is. 1 Rol. 806. /. 24. Hob. 202. 

- Tho' he has a Keeper with hint,” P. — Co. 44+ OY 1 806. l, 17. 20, * 
Pl. Com. 37. Hob. 22. : 

| = — with the Kin 1 I Rol 808. L 10. 

ommand of 4. Lord Treaſurer or Chancellor, to collect the King $ 

Debt, in — for tlie King, as well as for the Party: for this does not 
n Bars as to the Party 5 1 Nol. 808. J. 15. R. Dy. 162. 6. 297. 4. 
So, by the Sr. 8 G 9 N. 4.2 Keeper permit a Priſoner on Aeſne Proceſs 
or Execution to go out of "aw Tan a Ker of the Priſon, unleſs by Virtue of a Haben 
Eorpus, or Rule of Court on Motion or Petition in Court. 

So, if by a Habeas in Trinity Term returnable tres Mich. a Priſoner goes 
into the Country with a Keeper, for the greateſt Part of the Vacation. R. 1 Rol. 
808. J. 25, 35. Hob. 202. Cro. Car. 14. 

Or, upon any Habeas Corpus be permitted to go at large in the Country. 
Semb. Cro. Car. 14. 3 Co. 44+ 4. . 257, 299- Per Hale, 1 Mod. 116. 


and, be goes before and ſtays a lon 
Time after the Aſſiſes. "Semb. 1 - 116. 

{1 Habeas Corpus ad teftific./ is not a Defence againſt Action for Eſcape of Priſon- 
ers in Execution; therefore the Court will refuſe to grant ſuch, without Conſent 
of c and Warden. Vet ſuch have been granted without Afidavit 
Barnes 222 

II. after Judgment, and before any Charge in Rxecution, a Priſoner is reſcue 
when brought out on a Habeas Corpus ; it is not a good Excuſe for the Sheriff, in 
an Action of Eſcape, and he ſhall anſwer it to the Plaintiff. Crompton v. Wark, 
P. 7G. Str. 429.] 

[If a Priſoner is removed by Habeas Corpus from B. R. to C. B. and — 
Plaintiff in Action of Eſcape need not ſet out the Procefs in C. B. againſt tie 
Priſoner. Gambier v. Wright, T. 6 G. 2. Str. 951.] 

Or, if upon a Day-Rule, &c. he goes to Kenfington, the Playhouſe, Sc. Cant. 
Te Pemberton, 2 Sho. 298. Acc. per Raymond and Withens, 2 Sho. 299. 

If a Priſoner goes out early, in the Marking, and did not fign the Petition til 
taken up, tho' he afterwards has a Day-Rule. Anon. H. 8 G. Str. 503-] 

[The Court will not grant a Day-Rule for a Priſoner to go ten Miles with 


If he goes into the Country by Order of the Court, ad colligend. bona pro Soli. 


If we © before a Baron, or other Judge, by his Command, after Ten 
Dy. 296. 6. in *. | 1 


ri . 183 


So, by the St. 8 & 9 V. zu 25. If a Keeper after a Day's Notice in Writing 
refuſes to ſhew a Priſoner in Execution, to him at whoſe Suit he is ſo, or his 
Attorney. f ; | 

By the St. 5 C. 24. If he permits a Bankrupt to eſcape, he ſhall forfeit 500/7; 
if he refuſes to ſhew him to a Creditor on Requeſt, 1004 if convi again for 
like Offence, 200 J. * © [This AR 

So, if a Woman, Keeper of a Gaol, marries her Priſoner, it will be an p * 
Eſcape ; for a Man cannot be in the Cuſtody of his Wife. PI. Com. 37. 4. b U 


the ſame, 


[1f the Gaoler makes a Priſoner in Execution Turnkey, and he goes out on dont. the 
an Errand, and returns, it is a voluntary Eſcape. Wilkinſon. v. Salter, TJ. 9 G. 2. — the of 
B. R. H. 310.] Nite A NESS: | | | _ _ Offence, ] 

Or, if a Keeper in Fee dies, and his Office deſcends to the Priſoner. P!, 
Com. 7. 0% 9 N 5 
| he Ati lies fort an Eſcape ; tho the Priſoner was arreſted upon a Latitat. 
1 Rol. 537. J. 50. 1 
Or, ae by Commiſſioners of Bankrupts for not anſwering to Interroga- 
tories. R. Mo. 834. 1 Rol. 47 | AY | 
Or, in Cuſtody of the Sheriff upon an Attainder for Felony, when Proceſs at 
the Suit of the Party was delivered, upon which the Sheriff returned Cepi Corpus, 
and then the Priſoner is pardoned, and departs. R, 1 Leo, 276. | 

If committed upon a Capias pro Fine, where a Capias ad Satisfactendum lies in 
the ſame Suit; for then he ſhall be in Execution for the Party, without Prayer. 
R. 1 Rol. 8 10. J. 20. 5 Co. 88. 13 H. 7.2. Bridg. 7. | 

Or, upon a Capias Uclagatum. R. 1 Rot. 8 10. J. 35. Cro. El, 706. 5 Co. 
88. Ri. Cro. El. 652: R. 5 Mod. 200. I 

Tho' the Outlawry was upon the ſame Proceſs. R. F, g. 265. 


Or, upon a Capiat pro Fine after Prayer, tho' no Capias ad Satisfaciendum lies. 
1 Rol. $10. J. 30. 5 Co. 88. 
Or, upon a Capias Utlagatum, &c. where a Capias ad Satisfaciendum lies; tho 
taken after * after Judgment, and no Prayer be entred. R. 1 Sal. 319. 
R. | Co. 0. ON ' a 1 9 4 Is" 

85 re lies, tho' taken upon an Eſcape- Warrant; by the Sz; 1 An. 6. 

[If the Recaption is after the Action brought, it is {till an Eſcape. R. on 
Demurrer. Stonehouſe v. Mullins, T. 4 G. 2. Str. 873.] | 

So an Action lies for an Eſcape, where the Priſoner was arreſted by Proceſs out 
-of an Inferior Court. 5 9 

Tho' it be pleaded that the Cauſe of Action aroſe out of the Juriſdiction, and 
that the Officer had Notice of it before the Return of the Writ : for the Officer 
cannot examine that Matter. R. 7 An. inter Higgiſon and Sheaf. {Compyns's Rep. 
153, &c. by the Name of Higgiſon v. Sheriff.) Vide Courts, (P. 15.) 

Tho' the Judgment was erroneous, or for one who ſued without Colour. R. 3 
Mod. 324. Carth. 148. Adm. 5 Mod. 413, R. 8 Co. 142. 2 Bul. 63. R. Gro. 
El. 164, 576. Tel. 42. cont. 

So, an Action lies for an Eſcape, tho he was convicted for Felony, before 
Judgment and Execution againſt him, and continued in Priſon for the Felony ; 
for until he be executed for the Felony, he is chargeable to the Party. K. 
Sav. 63. 1 Leo: 276. 2 Lev. 84. 


(D.) What not. 


UT it will not be an Eſcape, if the Party never was in his Cuſtody F e, if 
the old Sheriff does not deliver him over upon ſuch Execution. X. 3 Co. 


72. Adm, 2 Cro. 588. Popb. 85. 2 Leo. 54 


If he be arreſted, but not actually de d to Gaol, the Gaoler ſhall not be 


charged for an Eſcape. R. 1 Rol. 806. J. 


O. 
So, if a Committitur be entred upon the Roll, but the Party is not taken. 
I Sid. 220. | 
So, if a Man bailed renders himſelf in Diſcharge of his Bail, and a Reddidit je 
is entred in the Judge's Book, and a Committitur entred with the proper Officer; 
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goes to another Place, per Raymond and Withens, 2 Sho. 299. Vide Ante, (C. | 
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yet if a Com mittitur be not entred with the Marſhal of B. R. or a Rule ſerved 
upon him, he ſhall not be charged for an Eſcape, tho the Bail be diſcharged. 
K. 1 Sal. 272, 

So, if the nity be, that Virtute of an Habeas Corpus to a Judge of B. R. 


diebito Modo commiſſus fuit Mar; for that cannot be by Virtue of the a Cor put. 


R. 2 Sho. 17, 8. 
Flt muſt appear that the Commitment is of Record; therefore, if it is laid 
that the Priſoner was committed to the Cuſtody of the Marſhal, at the Suit of 
Plaintiff, by 4. one of the Juſtices of our Lord the King, it is ill. Hs omar 


 Mullens, P. 18 G. 2. Str. 1226+ | 


If he be at the Houſe of the Gaoler, but not within the Priſon. R. C. 
Car. 21 

So it will not be an Eſcape, where the Priſoner was bot in Cuſtody at the Suit 
of the Plaintiff: as, if he was taken by a Capias Utlagatum, or a Capias pro "_ 
where a Capias does not lie in ſuch Suit. 1 25 810. J. 30. 

Or, when he was not charged at the me. the Plaintiff, 1 Rel. $10. J. 50. 


R. 1 Leo. 263. Vide Ante, (C.) 


Ot, was arreſted and ſuffered to go at large defoie the Writ of Execution 
delivered. to the Sheriff. 1 Ro/. Bog. J. 304 

Or, upon a (apias, where no Cages was awarded by the Court. 1 Rl, 
809. 


A upon a Capiat ad „Na de d, which was teſte d in 7 rinity Term, and 
returnable in Hilary Term : for, not Ong - ee in the next Term, it is out 
of Court. R. 1 Sal. 273. 

So it will not be an Eſcape, if he goes out of Priſon, by Reaſon of a ſudden 
Fire in the Gaol.” 17% 808. J. | | 
* Or, the Gaol be broke by 0 * Enemies Bro. Eſcape 10. 1 Rol. 
808. J 
Or, he Defendant be reſcued upon Meſue Proceſs, before he was in Gaol, 
Mar. 1. 1 Rol. 807: J. 35. R. 2 Cre. 419. 2 Lev. 144. 1 Rol. 389, 440. 

Tho“ the Refou: be not returned. R. 2 Lev. 144. — Or if it be. R. 
1 Rol. | 

So, Tr the Defendant be retaken upon freſh Suit, before the Action commenced 
for the Eſcape. R. 1 Rel, 8c8. /. 50. R. 3 Co. 52. R. 13 H. 7. 2. Godb. 434 


Gol. 180. F. N. B. 130. B. 


Tho' the freſh Suit was not begun till a Day and a Night after the Eſcape. 


R. 1 Rol. 809. J. 10. 2 Rol. 68 1. J. 50. 3 Co. 52. Mo. 660. Popb. 41. 


Tho' — did not retake him till he fled into another County. Bro. ee 4. 
R. 3 Co. 

Tho! . out of Sight. R. Poph. 41. 3 C. 52. 14 H. 7. I. 4. 

Tho' he did not retake him till ſeven Years after, if it was upon freſh Purſuit. 
13 Ed. 4. 9. 4. Semb. Godb. 177. ' 

But freſh Suit is no Plea, where the Eſcape was volunzary't in the Sheriff. R. 
2 Rol. 283. Vide Poft, (E.) 

Or, after an Action brought, tho' before Plea. Semö. 2 Fol. 283. R. cont. 
LE: 200. 

So the Sheriff ſhall not be charged for an Eſcape, if the Priſoner goes out of 
Priſon with the Aſſent of his Creditor: for the S. V. 2. 11. ſays, ine 4 aſenſi 
Domini. 2 Inft. 382. 

Tho' the Aſſent be only by Paro, it ſhall be a Bar. 2 Inſt. 382. Dy. 1 

But an Aſſent by Parel after an Eſcape does not diſchige⸗ the Sheri 
275.4. in Marg. 

So it will not be an Eſcape, if the Sheriff, upon-a Habeas Corpus, brings his 
Priſoner to Weſtminſter, tho he goes out of the direct Way. R. 3 Co. 44 
Mo. 2 

If — has a Writ to attend upon the Court, Commiſſioners, Se. for a Day. 
1 Ch, R. 67.—Tho' he does not go to them. Per Pemb. 2 Sho. 298. —Cont. it he 


80, 


80, if he goes with z Keeper to Counſe l, Cc. when he is in Execution for 

the King's Debt, tho' not in che —— of a Common Perſon, becauſe the Gaoler 
may tetake him. R. Sv. a9. | 

f bog if diſcharged. upon. an Andic Nuri, m the Writ be afterwards yarated. 


9 ONE — brought by Hebcus Corpus; goes out of this Cuſtody of” the | 
Sheriff. and returns the next Morning, and err at ws Return of the Writ. 
R. Mo. 2 „ a 

4 — — goes out of the Rules ul thePriſon; with the Conſerit of the 
without h Keeper or Rule of Court, upon an Intent to agree with the 

, and. no Agreement is made; yet the Priſoner ſhall be diſcharged upon 
— N. Fri. 1. Sen. cont. if the Plaintiff aſſents upon nga 
_ 7 it ann „ nee —— Dy. 275. CY | 
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4 E) "The he wall be retrken, "Ke: after ah Eftape, / 
I the Ptiſoner eſtapes by Negligenee of g e Sheriff, the” Sheriff may take 


him, and he ſhall not have an udita Ruth. K. 3 Co. 32. 3. R. 1 Sid. ; 330. 
Me 660. Dub. Sho. 70. Ada. Sho. 177. 

Or He may have àn ARioti 6n the Caſe ry the Priſoner for his Eſcape ; 
hereby he becomes fubje& to the Action of the Party. D. 3 Co. 52. 3. Mo. 
660. K. Mo. 404, 597. N. Cro. EI. 53, 237. 1. Leo. 237. Lut. 64. 

And this, before an Action or Recovery againſt the Sheriff, as well as after. 
. 660. R. Godb. 125. Cro. El. 53. 

Tho' the Party afterwards acknowledges Satisfaction upon Record: for that 
only in Mitigation of Damages. R. 1 Leo. 237. Semb. cont. if he does not 
thew ſpecially, how ſatisfled. Cro. El. 2 

80, if a Priſoner eſcapes, and rw” returns to the Priſon, the Plaintiff 
may admit him in Execution tho he has a Remedy againſt the Sheriff. Cont. 
Heb. 202. R. acc. 1 Vent. 269. 2 Lev. 109, 

Or may retake him 22 a new „ 4 Nene, if the ürſt be not 
returned and filed. R. 3 F 

So he may retake kim. in al Caſes upon an gligent Eſcape; for the Sheriff 
may be inſufficient. R. cont. Hob. 202. R. acc. 1 Sid. 330. 1 Vent. 4. 269, 

So, tho" the Eſcape was voluntary by the Gaoler, | and without his . 
R. 1 Sid. 330. 1 Fenk. 4. 1 Lev. 211. 2 Mad. 136. R. 2 Jon. 21. Adm, Sbo. 
177. Semb. cont. Hob. 22. 

And now, by the St. 8 8 9 W. 3. 27. it is enaZed, that if a Priſoner in Pxe- 
cution in the Marſhalſea or Fleet eſcape by any Means, the Plaintiff may retake 
him by Capias ad Satlyfationdum, or ſue out any other Execution againſt him, as 
if never in Cuſtody. 

So, if a Priſoner be diſmiſſed upon a wrongful Audita Querela, he may be 

retaken, and ſhall be in Execution. R. Mo. 3 54. ' 

So, after an Eſcape, the Plaintiff may have Debt or a Scire facias againſt the 

Defendant upon the former Judgment. R. 1 Vent. 269. Cart. 212. 2 Jon. 21. 

R. Lut. 1266.- Sho. 174; 249. — Tho' it was with his Conſent N 

1 Sal. 271.—Tho' he paid the Money to the Gaoler. R. 2 Jon. 97. 

And by the St. 8 G9 V. 3. 27. any other Kind of Execution. 

So, if a Man taken in Execution be reſcued, he may be retaken, or a Scire 

facias lies againſt him. R. Cro. Car. 240. 

But, if the Sheriff ſuffers à voluntary Eſcape, he ſhall not have an Action 

upon che Caſe againſt the Priſoner. R. Mo. 597. 

1 Or, if he retakes him, the Priſoner ſhall have an Audita Querelg. 3 Co. 52. 6. 
1 Sid. 

[After 8 Eſcape Gaoler cannot retake Priſoner 3 after involuntary he 

may, without Warrant, and on a Sunday. Barnes 373- | 

So, if the Sheriff permits a voluntary Eſcape with Conſent of the Plaintiff, 

* can be retaken by the Sheriff, or the Plaintiff. K. Sho. 174. P. 
2 Leo. 119. 
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| 


| Bxecution, on Meſne Proceſs, or Contemmpit.in/ abit obeying? a Decree,' "Eſcape, on 


ſon or Felony, and then he hall gm. pans Xo bang hea Cauſes for/which he 


Warrant, he ſhall not be afterwards retaken. Med. Ca. 2 54+ 


- Priſoner returns; B. ought to detain him: otherwiſe it will be an Eſcape i in 


and 4. ſent to the former Priſon. Hincbcliſfe v. Payne, T. 4 G. Str. gg. 
cannot be taken up for the firſt Eſcape, it being purged by his Return. 4 


E 8 0 A 1 E. 


if the Conſent of the Plaintiff: be precedent to the Eſcape; otherwiſe, if ſub. 
nent. R. 1 Fal. 271. enn 1114 44 46h O01 9 &- 12 <7 


et if A. permits a voluntary Eſcape, and quits his Office to B. 1 


5 


_ 1 Vent. 269. 2 Lev. 109. Semb. Mod. Ca. 183. Semb. cont. Hob. 202. 
Or, if the Office deſcends to 1 109. 7 ts Ants W455 
And an Action for the Eſcape es againſt A. or B. 1 oe NS, 

be at the Election of the Plaintiff. R. 2 Lev. 132. ä 
80, by the St. x An. 6. If any committed to the Queen's Bench wy Fl, 


ect, in 


Oath of it, a Judge: ſhall grant a Warrant to all „Ge. reciting 
the Cauſe. of Commitment, to retake: him, who ſhall. be committed to the 
County Gaol where retaken, and not delivered on any Account, till the Debt 
ſatisfied, Judgment reverſed, or Contempt diſcharged, unleſs removed for Tres. 


28 atv. r erg 2 


was retaken 

| He cannot be brought before a Judge by a Day- 22 an; another Pri ſoner may, 
to ſhew Cauſe of Action againſt another. N. 63˙ 

So he may be taken upon a Sunday. Mod. Ca. 95. Vide . (B. 3: * * 

But if the Harty be not taken by lawful N 01 n an Eſ N if 
this appears upon the Return of the Warrant, h 1 be committed to the 
County-Gaol, but to the former Priſon : as, F brought, not Þy. a Conſtable or 
other Officer, but by Perſons not known. Mod. Ca. 154. 

UA. reſiſts the Service of an Order of Chancery, is committed for the Contempy, 

at large, retaken on an Eſcape-Warrant, and committed to Newgate; 

Fes cape- Warrant ſuperſeded, the Contempt not being for not obeying a Giſh 


. © ESO 


[If a Man eſcapes and returns again, and then commits a ſecond E 25 ? 


P.7G. Str. 423. 
So, if he be diſcharged by Agreement, after Commitment upon an E ſcape- 


[Tf the Defendant was intitled to his Diſcharge at the Time of his Eſcape, and 
would be intitled to it as ſoon as taken on the Eſcape-Warrant, the Court will 
ſuperſede the Warrant. Webb v. Thompſon, M. 7 G. Str. 401.) 

A Man taken up on an Bſcape-Warrant of « Judge, after his Patent is deter- 
mined, ſhall be diſcharged. Carter v. Jewel, IG. 2. Ld. Raym. 1513.] 

[If a Priſoner eſcapes, and Plaintiff ſends an Order for his Diſcharge, the 
Gaoler cannot retake him for his Fees, Willing v. an T. 5 G. 2. Str. 909. 


— 


* 0 H E F 
(A) An Eltheat. 


(A. 1.) For Want of Heirs. 


N Eſcheat is, when Land falls to the Lord of whom it is holden. Co. L. 
13. 4. 92 
Lande F cheat; propter Defedum Sangninit, vel propter DeliFum. Co. L. 13. 
As, if A. _ in Fee, dies without Heir, the Land eſcheats to the | ord. 
F. N. B. 14 
Or, 1 . in Tail, Renalader to himſelf i in Fee. F. N. B. 144. A. 
So, if a Baſtard dies without Iſſue. F. V. B. 144. E. 
If the Heir be attainted for Treaſon, or Felany. Co. L. 13. a. 


3 


E 8 CH K A T. 


80, if Land deſcends on the part of the Father, if there be no Heir on the. 


part of the Father, the Land eſcheats. Lit. S. 4. 

Or, deſcends on the Part of the Mother, if an Heir on the Part of the Mother 
fails, the Land eſcheats. Lit. S. 4. 

If A. be diſſeiſed, and then dies Sa Heir, his Land abcheats, — hs Lord 
ſhall have a Writ of Eſcheat againſt the Diſſeiſor. F. N. B. 144. C.—Semb. cont. 
ts the 22 75 1 1 —_ _ a Writ 0 Eſcheat, except where his Tenant dies 


infects * Vide Poſt, (B. 
"if © — in ee to B. aud if he — without Heir; to C; the Deviſe ſhall 


rhe; v. ' Attorney-General, M. 1741: 2 Athyns 227.) ' 
But if a Difſeiſor makes a Feoffment, or dies ſeiſed, whereby the Land deſcends, 


and after ards the Diſſeiſee dies without Heir, the Land does not eſcheat; for the 


Feoffee, &c. is in by Title. Co. L. 268. b. Hob. 242. 


80, if an Annuity, Rent-Charge, Advowſon, &c. be . in Fee, and the 


Grantee dies without Heir; theſe do not eſcheat to the 


ord for they are not 
held of him, but to the Grantor. 1 Rel. 816. J. 27, 30. 


So, if a Corporation be diſſolved, their Land does not eſcheat, but goes to this 


Donor. Co. L. 13. 6. 
[Whether an Equity of Redemption, or a Truſt can eſcheat, has not been 
determined. Fawcet v. Lowther, T. 1751.  2Vezey 300. DT 


(A. 2.) For the Offence of the Tenant. 


80, if a Man ſeiſed in Fee be attainted for Treaſon or Felony, the Land 
eſcheats to the King, or the Lord of whom it was holden. Fide Forfeiture, 


B. 1, &c. 
When 4 Forfeiture, or Eſcheat 3 to the King, Vide Repfoitare, (B. 5.) 
—Prerogative, (D. 59, 60.) 

Eſcheat for Treaſon or Felony happens in three Caſes : "yo ſuſpenſus * Collum, 
quia abjuravit Regnum, vel or utlagatus eit. Co. L. 13. 

And, if a Man has Judgment to be hanged, his * eſcheats tho he dee 
before Execution, and the Writ ſhall ſay, quia ſuſpenſus. F. N. B. 144. H. 

But, if the Felony be e before Attainder, the Land does not eſcheat to 
the Lord. Ow. 87. 

So, if Ceſtuy que rruf dies without Heir, the Lord ſhall not have the Truſt 
by Eſcheat ; for the Feoffee continues Tenant to the Lord, and ſhall hold the 
Lands diſcharged of the Truſt. Hard. 496. » 


(B) CUrtt of Eſcheat. 


(B. 1.) When it lies. 


A Writ of Eſcheat lies by the Lond, when his Tenant in Fee-ſimple dies 
without Heir. F.N.B. 14 43 W 

And if the Lord dies before the Writ ſued, his Heir ſhall have it. F. N. B. 
144. D. 

So, the guocellor of an Abbot, Biſhop, &c. F. N. B. 144. L. 

W e for Life of a Seigniory, or by Curteſy, or in Dower. F. N. B. 
144 

So, if Tenant in Tail with the Fee expectant to himſelf, dies without Heir, 
the Lord ſhall have a Writ as Eſcheat : for the Tenant in Tail held his Rever- 
hon of him. F. N. B. 144. A 


Or, if Tenant i in Fee be diſſeiſed, and afterwards dies without Heir. F. N. B. 


144. C. 
3 * of Eſcheat lies; tho' the Lord accepts the Rent of him in Poſſoſſion. 
144. O. | 
And 


Uf a Man Jeritel 70 4 to ſell and pay Debts and anda, 1 thi Reſidue to 
B. and A. dies, and the Teſtator has no Heirs, the Eſtate Firdeats: to the Crown. 


187 


188. 


Poſſeſſion, he ſhall not afterwards. 7 45 a Writ of e a B. r 0. 
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| For the Proceeding 3 ta Eben, Vide Pleader, (3 C.) 1 11a br. 1 = 
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ies without 9 bog 17 Hover rfion . or Remainder ſhall 
wan ATR. of Benz but à F B. 144 A. ive 
he in Remainder af ter an e for L dies without Heir, and. then 
the * Tenant £ the Teva es Oe Þ the Lord. to {nt bo 1 rit, of oh fv t. but In- 
— 7 


truſion ; for & Life was I he. Lord. H N. E * B. 
So, if the Wt dies wi out he 25 when. his. 9 is 
congeable,: the Lord ſhall not ve a Writ of 77 he never ſhall have 
1 


* of, Eſcheat except Where, His, Tenant dies ſe but Lane aer 32 
27. 4. 


If the Entry of the Tenant was not. congeable, he, cannot enter, nor have a 
Writ. of Eſcheat 32 H, 6. 27. 4. 4 75 
So, if the Lord accepts. any Cor N as ä or Fealty,, of him in 


7455 . 8 
Tho cepted of a Diſſeiſor. Co. L. 4 
ne # 3 in a Court of Record for Rent due D the Tenant, or 
8 Co. L. 268. 24. 

Or, accepts Rent of the Heir or Feoffee of the Piſſeiſor, where the Deſcent 
or Feoffment was after the Eſcheat. Co. L. 268. a. h 

; But, if the Lord accepts Rent of the Tenant, chin does not bar him of a Wi 
of Eſcheat. Co. L. 268. 4. 4 H. 6.21. a. 

So, tho; * n Rent of the Difſeiſor, his Tenant, Co. L. 268. 4. 


I (C) The Dfiice of Eſcheatoz, | 4 


_ the N Law there were' two Aadays the one ard 75 gunman * 
the other titra-Trentam, who had Sub-Eſcheators, and to whom it belonged 
to inſpect the I Wands, ys other Caſualties which fell to the Crown. 
Co. L. 13. 6. 92 

In he Time of Ed. 2. there was an Eſcheator conſtituted in cach County for 
Life; and ſo jt continued until the Time of Ed. 3. Co. L. hee 
© By the Sr. 14 Bd. 3. 8. an Eſcheator was appointed by the reaſurer for each 
County; and ought to continue only for a Year. 

By the St. 1 H. 8. 8. He ſhould not be named, who was an Eſcheator within 
three Years before. 

The Mayor, &c. of a City, &c. may be an Eſcheator, by Grant, or Preſcrip- 
tion. R. Ley. 5. 

By Pat. 4 Ed. 4. The Mayor of Longon pro tempore is conſtituted Eſcheator 
within Southwark. Hard. 11. 

An Office, taken by an Eſcheator out of his Precinct, will be void. Sen. 
Hard. 12. 


e E. 
Vide Homage, (E.) 
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ta) 4 . how erected. 


the Grant of it, or of the next Avoidance, 6 in Advouſon, (A.—B.— 


Gi 1, 2. ) ” 1 1 * 4 "wy f 4 Y | 
The Appropriation, or Union ve Churches, Vide in Advouſon, (D. I, &c. "EN 
E.—F. 15 2.) 8 0 v2 A en IIS LLC 


By the Common - Law any" one „might build: a Church in his Soil, without 
Licence of the King, or any other. 3 Inſt. 201. 
- And this Privilege was vy irren by che Baron of the Realm. Seld. de Dec. 
360. "Dub. Cod. Ju. Eccl. 212. 

But it ſhall not be taken as a Curb; till it be conſecrated by the Biſhop. 
3 Inſt. 203. Seld. de Dec. 85. 

And this was decreed by a Council under Wilfrid Archbiſhop of Canterbury, A. 
$16. Seld. de Dec. 261. c. 9. / 4. 

And 1 by the Canon A 1102. No Church can be erected without 
Endowment. D. of Pluralities 80. Cod. Fu. Eccl. 212. 

So, by the Canon Law, none can built 4 Church without Licence of the 
Biſhop Co. Ju. Ecel. 212 | 


(B) A Cathedzal, 


12 Church is either Major,” as a Cathedral; or Minor, as a Pariſh-Church, 
Lind. 9. 


The —— is in the See of the Biſhop, Sedes Epiſcopi. 2 And. 168. 
And cannot be conveyed to another, without the Biſhop. 2; 2 And. 168. 


The King by his Patent may create a Church ef ambitum Eccle/iz, a Cathedral. 
Jon, 166. 


(C), A pariſh-Church. 


themſelves and their Tenants ; which were the Original of Pariſh-Churches. 
Seld. de Dec. 259. c. 9. J 4. 

Within thoſe Diſtricts other Churches were afterwards erected, which in 
Proceſs of Time have obtained Tithes, Burial, and Baptiſm, and thereby become 
Pariſh-Churches, Seld. de Dec. 262. c. 9. / 4. D. of Plu. 92. 

And therefore, every Church, having Burial, Baptiſm, and Tithes, is now 
eſteemed a Pariſh-Church. Seld. de Dec. 26 . 

Or Burial, . Sacramentalia. 2 Inft. 36 3. 


A Uicarage. 
As to a Vicarage, Vide Eccleſiaſtical Perſons, (C. 10, &c.) 


(D) A Chapel. 


and Sacraments belong, is a Chapel of Eaſe. 2 Rol. 340. J. 50. 
And it belongs to the Pariſh-Church, and the Parſon of it. 2 Rel. 341. /. 2. 
And therefore, a Pariſh-Church cannot be a Chapel. 2 Rel. 340. J. 55. 
The Parſon of a Pariſh-Church ought to find a head for 0 Chapel of Eaſe 
W his Precinct. | 


But he may officiate there himſelf. 


BOUT the Year 700 Pi. Saxons, in large Diftrias, founded Churches for 


Church built within the Precin& of a Pariſh-Church, to which Burial 


Yor. III. 30 n 


1E — of an A N a Church, Appendant, er in Groſs, and 
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(i a Chapel has parochial Rights, as Clerk, Wardens, Se. Rights of Divine 
Service, as Baptiſm, Sepulture Cc. and the Inhabitaats have a Right to then 
there, and not Uſewhere, and the Curate has "ſmall Tithes and Sarplice-Fee 
and an Augmentation; it is a' perpetual Curacy, and the = i is I amovable 
at Pleaſure, Attorney-General u. Brereton,” T. 17 

cee, 1h]. to a Wager Tay po bs by Pare, as wel ws Prefomtaron to 
1 1] 1 42 > 
| | a Hy v1 T 3 1 l 


8 The church e 
Js 
H E Cay circa Eccls 90. am 5 1. 5 40 Paſi 1, circa minorem 30 ue | 
| debet, Lind. 253. verb. Clinſ: Cemeterii.. 269, verb. Cæmererin. 
bye to _ nee en the mne and x there, 9 


My Church-wardens. 5 ho | 


F. 1.) How choſen. e eat 1 1 


Y FE Canon 10 7 5 99 All Church-wardeni Gall be choſen by joint Con- 
ſent of the Miniſter and Parithioners, if it may be: but if they canna 
agree, the Miniſter ſhall chuſe one, and the Pariſhioners another. 

And, by Common Right, the Election ought to be by the whole Pariſh 
Hard. 

[Of r 3 Right the Parſon ſhall chuſe one, and the Pariſhioners the other, 
Hubbard v. Penrice, H. 19 C. 2. Str. 1246.] 

IA Curate ſtands in the Place of the Parſon for the Purpoſe of nominating ox: 
Church-warden, and a Curate may make a Preſentment. Bid. 

By Canon go. The Election ſhall be yearly in Eafter Week. | 

[If the Parſon and Pariſhioners neglect, yet the Ordinary has no arifliftivn 
the - proper Way is Mandamus e 'B. R. ur v. Prefton, E. 3G. Str. f.] 

the Biſhop or Eccleſiaſtical Court make an Order that a ſelect Veſtry ſhal 
chhuſe, this = not exclude the other Pariſhioners, if they will be preſent at the 
Veſtry. R. Lane 21. 

But, by Cuſtom, they may be choſen by the Pariſhioners, without the. Parſon 
R. 2 Rol. 234. l. 15. 2 Cro. 532. 

If they are incorporated to oY choſen by the Pariſhioners, they ought. to be 


„ 
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| chofen by all the Pariſhioners aſſembled. K. Lane 21. 
F [The Parſon or Vicar cannot adjourn the Veſtry, but the Majority of the 
Pariſhioners. 1 v. Reynolds, T. 9 & 10G. 2. Fort. 168. Str. 1045. 


B. R. H. 274 
So, by 9 the Election ſhall be by a Select Veſtry, and not by the whole 
Pariſh. R. Hard. 359. 

[Where there is a Cuſtom for chuſing Church wardens, and it cannot tak: 

place, they muſt reſort to the Canon. Catten v. Barwick, H. 5 6. Str. 145. 
' So, for Miſbehaviour, the Pariſhioners may diſcharge them, and chuſe other. 
Lamb. Ch. Sect. 3. 

By the Canon 19 Tac. 89. They hallcagtione 1 in Office but one Year, except 
choſen again in like Manner. 

i But, by Can. 118. They mall be reputed to continue till new Church-warden 
worn. 

The Church-warden being choſen cannot be refuſed by the Archdeacon, 
or Spiritual Court, on Pretence of Poverty, or other Inability. R. 1 Sal. 166. 
5 Mod. 326. 

[The Biſhop's Court cannot try the Legality of Votes for a Church-warden. 
Rex v. Harris, T. 3G. 3. 3 B. M. 1420. 

And if he be elne. a Mandamus lies for {wearing him. Vide Mandamus. 

Church-wardens may be required by the Spiritual Court to take an Oath. _ 

But no Oath ſhall be required of them, except in general to execute their 
Office. Hard. 364. Vide Prohibition. 5 

0: 


E S G'\L 1 8 F. | 191 


Nor can a Fee be demanded for ere them, or taking their Preſentments. 
R. 1 Sal. 330. 

An Attorney of B. R. Ge. may 3 a Writ of Privilege to excuſe him, and, if 
t be not obeyed by the Spiritual Court, a Prohibition. 2 Rol. 368. 

So, if any who has Privilege be PI: a Writ goes to the Eccleſiaſtical Court 
that he be not ſworn. R. Pal. 

1 e . are Lay- Per — tho Eceleſiaſtical Officers. Per Hale, Hard, 
(Lide 2 Rol. 71. 1 K. 166. 5 Mod. 326. * | 


(F. 2.) Their Duty. 


55 5 Canon 10 Jac. 89. They hall in a Month after the End of the Year Yide Pop, 
Account of all Monics received and diſburſed, and deliver: up to Pariſhioners (F. 3.) 

give 

what is in their Hands. 

By Canon 90. They ſhall ſec that all Pariſhioners reſort to Divine Service, and 

continue the hole Time ; and Po 76% oy Se. 

4 the St. 2 & 3 PB. & M. 8. and 5 are to receive and beſtow on 

ighways in the Pariſh the F ne Koei Heh by the Bailiff or Head Con- 

ble, For Defaults of repairing Highways: 

By the Sf. 1 El. 2. the Oe to levy 12d. forfeited for not reſtreing to the 
Pariſh-Church, Gee to the Ule of the Poor, by Diſtreſs upon the Goods or Lands 
of the 'Par 
By the 87 43 El. 2. . They (and the Overſeers) are to ſet the Poor to work, and 
to raiſe by Taxation of every Inhabitant, Parſon, Vicar, Occupier of Lands; 
Houſes, Tithes, Coal Mines, or faleable Underwood, a Stock of Materials, and 
alſo Money for the Relief of the impotent Poor, and to put out poor Children 
Apprentices ; and may levy ſuch Rates by Warrant from two Juſtices upon the 
Party's Goods, and in 4 Days after the End of the Year ſhall account, and 
deliver over the Money, Cc. in their Hands to their Succeſſor s. 

[There cannot be a Rate to reimburſe Church-wardens. Dawſon v. Wilkinſon, 
7. 10 & 11G. 2. B. R. H. 381. Andr. 11.] | 
[If a Pariſh confiſts of ſeveral Vills, and there is a Cuſtom to levy the Rates in 
certain Proportions, they muſt purſue it, whether reaſonable or not. ' Burton v. 
Mileday, M. 11 G. 2. Andr. 32.] 
Zy the St. 1 /or 2) Fac. 9. They are to levy the Penalties upon Alchouſe- 
keepers, &c. for ſufering Tipling in their Houſes, Ce. by Diſtreſs on the Offen- 
der's Goods. 
By the Sr. 3 Vac. 4. They are yearly to ral the Monthly Abſence from 
Church of Popiſh Recuſants, and the Names and Age of their Children, and the 
Names of their Servants at the General or Quarter Seſſions, under the Penalty of 
205. for every Default.” | 

They may take off the Hat of any, who wears it in Church at the Time of 
Divine Service, without a Proſecution in the Spiritual Court. R. 1 Sand. 1 13. 
i Lev. 196. 1 Sid. 301. 
uren for Neglect of their Duty may be ſued in the Spiritual Court. 
As, if they take the Bells out of the Church. 1 Sid. 281, 2. 

Or, an Action lies againſt them by their Succeſſors. 1 Sid. 282. 

So an Indictment lies, if they take Money, Cc. corrupt, Colore Mels, and do 
not account for it. R. 1 Sid. 307. 

So they may be removed for Miſbehaviour, and others choſen before the Year 
expires. Lamb. Off. Ch. Sect. 3. 

But, to a Suit in the Spiritual Court to compel them to account, after an 
Account allowed by the Miniſter and Pariſhioners, a Prohibition hes, R. 
2 No 71. 

[The Spiritual Court has no Juriſdiction to ſettle a Church-warden' s Accounts. 
Adams v. Ruſh, T. 13 G. 2. Str. 1133.õ] 

And no Suit ſhall be againſt them by their Succeſſots for a Thing done Ratione 
eu. R. Gods. 279. 


3 | | 8 (F. 3.) Their 
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Vide Aate, 


(F. 2.) 


H. 4. 18-6. 


Co. Bl. 179. 8 Ed. 4. 


= P in the Time of their Predeceſſors. 12 H. 7. 28. a: Je. Cro. El. ö 
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who wrongfully take. t 


them; for, they are a, Corporation for ſuch Purpoſe. 12 U. . 


and demiſe Lands. 2 Cro. 532. Jen. 439. 


Prudence, M. 3 G. 2. Str. 852.] 


Account, tho no Bar to an Action. R. 1 Feat. 89. 


„ A & D E & F. 
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fa: babagmeb gc 25 
Wer 30 Their Power. | 


NS SR may Joan Frelpals, E eller y againſt an 

2 Bells, Books, or other Goods of 12 Church. for, thi 

the 1 . is in the Pariſhioners, the Cuſtody 39 Poſſeſſion belong to them. 
K. 11 H. 4. 12+ . R. Rot. 57. 

Tho' another Pariſhioner,. or the Vicar himſelf, * takes them... 1 K. 11 K 

12. 4. 

i Tho' the Goods were bought by the "REF 1-2. 290 themſelyes ; for when they 

are given into the 9 of the Church-wardens, an Action lies by them. 


And 7 * Declaration may be * jo OE lore; or, 175 the Pariſhioners 
6. b. Dal. 105. Vide infra. _ +: 
So they. may have an ” Appeal of Robbery for ſuch Goods liolen. 13 H. 7. 2554 | 
So hey ought to have the Action; for à Suit for them by: the Parſon, in the 
Spiritual * ſhall be prohibited. R. 1 Rol. 5 $7: 
The Declaration may be, that they were po fed de Lenſe ko hie. or, Pars 
chianorum. Dub. 1 Vent. 8 


9 
And the, ſucceeding Church-wardens ſhall maintain "Treſpats, Se. for Good 


ub. Dol. 105. R. 1 Les. 177. 

But the Teeſpaſs ought. to be alledged in the Declaration only ad Daun 
5 anorum.. R. Cro. El. 179. Vid ſupra. + 

And if one releaſes, it does not bar his Companion. R. 2 Cro. 2 34. 28 173. 

So, if Goods are given to a Pariſh or Church, the en mer take 


And the Succeſſors may have Account for them againſt their a 63 all $14 
4. 6. 3. I Vent. 89. 

So, if Goods are put into the Church to — there uſed; far that is a Gift 
Lamb. Ch. Seck. 2. | 

So. Church-wardens may have an Action againſt a 95 one, who defaces a Monu- 
ment, Sc. Godb. 279. : 

But Church-wardens cannot purchaſe, or. take Lads given to the Uſe of 
oy 7 . they are not a Corporation for Lands. R. 12 H. 7. 294 
1 10 

Neitker can they mas a Leaſe of Lands given to Feoffees for the Uſe of the 
Pariſhioners. - R. 12 H. 7. 29. 4. 13 H.7. 10. 4. 

Nor maintain Treſpaſs or other Action for Entry, or taking the Profits of ſuch 
Land. 12 H. 7. 29. 2. 

Or for breaking the Windows, Walls, Ge. of the Church, or cutting down 
Trees in the Church- Yard. 

Yet, by the Cuſtom of London, Church-wardens are a Corporation to purchaſe 


So Church- wardens cannot ſue for a Legacy, or a Thing never in their Poſeſ- 
ſion, by Action at Common Law. 
[Church-wardens cannot commence a Suit after their Year is expired. Dent v. 


So one only cannot diſpoſe of the Goods, without his Companion. 2 Co. 234 

Nor both together; for the Law does not give them Power to do any Thing to 
the Diſadvantage of the Church. 13 H. 7. 10. a. el. 173. R. 1 Rol. 393. 
J. 20. 1 Rol. 426. 

Vet a Diſpolition by them, with the Conſent of the Pariſh, ſhall be good. 
1 Rol. 39 3. 20. 

Or the ſending a Bell, with Conſent, to. be caſt, ſhall be a Diſcharge . 


(G. 1.) C0 


E 8 6 L I 8 E. 


{6:-4. ) To whom the Freehold of the Church beiongs. 


HE Soil and Freehold of the Church and Church-yard belong to the Parfon. 
2 Cro. 367. | 


R. 2 Cro. 367. Ney 104. Vid Cemetery, (B.) 
80 he may make a Leaſe of the Church and Church- yard. 2 Rel. 33. J. to. 


And ſhall have the Trees growing in the for the of the 
church. 


(G. 2. ) To whom the Repairs and Ornaments. 


By the Cuſtom of England, the Repair of the Chancel belongs to the Parſon, 
2 Inft. 489. 1 Sal. 165 | 

Or, if there be a perpetual Vicar, 40 thi Vitor, 2 800 337. J. 15. 1 f 
But, by Cuſtom, the Repair of the Chancel as well as of the Church, in Lon- 
din, on to the Pariſhioners. | Per Holt, 1 Sal. 165. Lind. 


The Repair of a private Chapel ee to the. Owner ; tho' 11 be annexed to 
the Church. 2 Inf. 489. 

So, by the Cuſtom of England, the Repairs in Nave Eeclefi belong to the 
Pariſhiqners of the ſame Pariſh. 2 Inst. 489, 653. Lind. de Off. Archid. 5 3. 

So, the Repair of a publick Chapel 2 to a Church. 2 Inf. 489. 


- the Pariſhioners are to find Ofhaments to the Chureh, as well as other Re- 
: as Bells, Seats, Cc. 2 Inft, 489. 


The Inhddirants-6f a Chapelry, who. anticatly repaired the Church, ſhall not 
be exempted by Diſuſage. R. 1 Sal. 164. 


If Men ufuatly repair a Chapel of Eaſe, and have Divine Service there, but 
have Burial in the Mother-Church'; they are not by that excufed from the Repair 
of the, Mother-Churcch. R. 2 Rol. 289. J. 50. Hob. 66. Semb. 3 Mod. 264. 

If- a Man refides in one Pariſh, and W Land in another Pariſh, he ſhall 
be charged to the Repair of the Church where the Land lies: for he is 4 Pa- 
tiſhioner there, and may reſort to the Pariſh eee R. 5 Co. 67. Cre. El. 
659. R. 2 Rol. 289. J. 20. 


$0, to Bells; for they are as neceſlry as the n of the Steeple, R. 
1 Sal. 164. 


If the major part of che Pariſh at a Veſtry agrees to make Repairs, the others 
are bound. 


Tho' it be to find Ornaments, as new Bells, Ge. R. 2 Rol. 291. J. 20. 
1 Sal. 16 

But « Rate made only by the Church-wardens is not ſufficient. R. 1 Sal. 
165. Das. 1 Vent. 367. if the Pariſh refuſe. 
a r with Conſent of Ordinary, may ornament a Church (as by 
etecting an Organ) without Conſent of the Pariſh. Butterworth v. Walker, P. 
56. 3. 3B. M. 1689.] 3 

But the Pariſh are not bound to repair ſuch, when ſet up. Bid.] 

[A ſelect Meeting or Veſtry does not bind the Pariſh, without immemorial 
Uſage. 1bid.] 


But for Ornaments a Pariſhioner is liable only in reſpect of his Perſonal Eſtate. 
R. 2 Rol. 291. l.5 

So, for Ornaments de novo which were not antiently there, an Inhabitant of 
another Pariſh is not chargeable, tho he occupies Land there. R. 2 Rol. 291. 


l. 10. Per 2 J. Bul. 20. Cont. by the Canon Law. Deggs, Part 1. Cb. 12. 
R. 3 Mod. 211. 


Nor, for any Ornaments. R. 2 Rel. 291. J. 10. 


Vet for Bells he ſhall be charged ; for they are as neceſſary as the Steeple itſelf, 
i Sal. 164. 


So a Man ſhall not be charged to the Repair of the Church, in reſpect of 
Land, which he has in another Pariſh. R. 5 Co. 67. R. 2 Rol. 289. J. 3o. 


Vor. III. | 3D Nor, 


Vide Feel. 
aflical Per- 


And/therefore,. the Patſon Alone may give 4 Licence for Burying in the Church. 473 0. 9 


19% 


9 in | the pa nh cer _Semb. * Lev. 186. 


E S 6 L I 8 . 7 
Nor, in — of Rent of Land in Leaſe to another in the ſame Pariſh: (4 
1 is 22 ae chargeable for it. R. 5 Co. 67. ö. K. 2 Rol. 289. 
25. od. 14 


80 — ſhall N 3 charged for a Stand in a Market in the Gin Pariſh, when 
he inhabits in another Pariſh. R. 2 Rol. 289. J. 35. 
[A Man ſhall not be charged to Ah Repairs of a Church, in reſpect of 4 Light 


' houſe. Rebowv. Bitherton, in Sc. J. 72s Bunb. 81.]. - 
* 


So the Inhabitants of an Hamlet, who have a Chapel of FKaſr, may. -peeferibe 
to be diſcharged from, the Repair of the Mother-Church. R. 2 Rol. 290. 122 
Hob. 67. Acc. 2 Lev. 102. 

As, Gf they repair the Chapel and the Wall of the Church-yard at the Mother. 
Church. K. 2 Rol. 290. I. 30. 


Or, contribute JA "44 yearly to the Repair of the Mother-Church. R. 2 Re 


290. 1548." 01 25: 1 K 2£1 8 0 | 
So, if they have repaired the Chapel, and have uſed to marry- and bury: that, 


and never repaired: the Mother-Church. Semb. cont. 2 Rol. 290. J. 10. R. acc, 


I Sal. 165. for then it (hall be deemed 'coeval with the Church. 


So, if "hy repair the Chapel, and have Divine Service, | Sdoranwate 2 


Chapel-warden, and Seats there, and Nothing in the | Mother-Charch, but 


(8. 3. ): The 8 


The Diſpoſal of all Yeats i in Nave: Ecchefie Th to the Ocdinary. 4. 
H. 7. 12. Per Co. Gods. 200. 2 Bul. 150. 

And generally, the Ordinary may Taue or remove Perſons there at his 
Pleaſure. - 


N Preſcription by the Pariſhioners to diſpoſe without the Laterpoſition of the 


Ordinary, will be void. 1 Sal. 167. R. 2 Lev. 241. 


So, if a Chapel to a Monaſtery, after the Diſſolution has always — uſed 
thete as a Pariſh-Church, the Ordinary may have the nen of the Seat 
there, tho ro had it not originally. 7 

80 if ſie of a Church be always repaired at the common Charge of the 


Pariſh, the Ordinary may diſpoſe of the Seats there. 2 Cro. 366. 


But a Man may preſcribe for the ſole 1 of a Seat in an Iſle, or Choir 
of a Church. R. 3 Inf. 202. 2 . 250. 10.—K. if 1 has uſed to repait 

it. 2 Gro. 366. R. Mo. 878. | | 

So, for a Yeati in a Chancel. Ney 1 a 

So, for a Seat in Nave Eccle/ice. Hob. 69. R. cont. Mo. 878. Acc. 1 Sid. 89. 
Godb. 200. | 
So, for the firſt; ſecond, or other Place i in the Seat. Ney 133. 78. 1 Sid. 89. 

So, for a Seat in an Ifle of a Church of another Pariſh. K. 1 Sid. 361. 

So a Cuſtom, that the Church-wardens repair and make new Seats, when 
therp' | is Occaſion, and, with,the Conſent of 12 Pariſhioners, place or diſplace the 
Inhabitants there according o their Quality, at their Diſcretion, ſhall be good 
againſt the Ordinary. R. 2 Rol. 24. 

And if a Man be diſturbed, by the Parſon, Ordinary, or Church-wardens by 
Suit in the Operitual Court, may have a Prohibition. 2 Cro. 366. . 
(3odb. 200. 

So, if he be diſturbed by them or any other, he may have an Action upon the 


Caſe. 2 Cro. 605. R. 1 Sid. 88, 203. 1 Lev. 71. R. 2 Jon. 3. K. 2 Lei. 


193. R. 3 Lev. 73. Vide Action upon the Caſe for a Diſturbance, (A. 3 
Yet, to intitle bimſelf to a Prohibition, he ought to ſuggeſt 3 Ground 
for ſuch a Preſcription : as, Repair. R. Hob. 69. R. 2 Cro. 366. Ney 10% 
R. 1 Sid. 89. 

Or, for a Seat in the Chancel, that he has the Rectory impropriate ; for tht 


Rector ought to repair the Chancel. Ney 133. 


So, in an Action on the Caſe, tho' he need not alledge an Uſage to repair in 


the Declaration, yet he ought to give it in Evidence at the Trial. R. 1 Sid. 5 
| {e's | 203 


—_— I 
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J 


E 8 6 1 8 K 193 


403. i Lev. 51. Buxton and Bateman. N. that he need not alledge it in the 
Declaration, 2 Jon. 3. R. 3 Lev. 73. | 
+ [In an Action againſt a Stranger for diſturbing Plaintiff in his Pew, he need 
not lay, nor prove if laid, that he has repaired, for Poſſeſſion is ſufficient ; but 
if the Diſpute is with the Ordinary, Title or Conſideration muſt be laid and 
proved. Kenriek v. 1 25 G. 2. 1 Vi z26.] TR | 
Yet a Preſcription for a Seat as to his Manor, where he has no Houſe in the 
Pariſh, is not good, tho an Uſage to repair be ſuggeſted. Semb. 2 Mod. 283. 


As to Burial in the Church, or Churchsyard, Vide Cemetery, (B.)—80 as to 
Tombs, Monuments, Cc. ibidem, (C. 


(H) 'Pzeſentation to a Church. 


(H 1.) What are Preſentative. 7 


DkEfFoRE the Time of K. John, the King and other Founders of Abbies and 

Priories uſed to preſent the Abbots and Priors, 2 Rol. 342. J. 20. | 
But by K. Jebn, Abbots and Priors, as well as Biſhops, were made elective. 
2 Rel. 342. l. 23. Co. L. 134.0. . 
So there may be a Preſentation to a Deanery. 2 Rol. 342. J. 32. 
To an Hoſpital. 2 Rol. 342. J. 33. | 
To a Pariſh- ch. bangs 
To a Chapel. 2 Rol. 342. J. 34. 
To an Archdeaconry. 1 And. 244. OY 
To a Prebend ; for if they are in a Layman, he ought to preſent to them. 
But there is no Need of a Preſentation to a Donative. Vide Donative. 
So, if a Biſhop be ſeiſed of an Advowſon, and the Church becomes void; the 
Biſhop ſhall not preſent to another, but ſhall make Collation himſelf. 11 H. 4. 9. 
(H. 2.) By whom it ſhall be. 
A Preſentation, regularly, - ought to be made by the very Patron. (H. 2.) 
As, if a Man be ſeiſed of an Advowſon in Fee, in Tail, or for Life, Vide who mall be 
Advewſon, (A.) | | | a Patron, 
Or has a Grant of the next Avoidance. Vide Advowſon, (C. 2.) Few 
[If Mortgagee in Fee preſents to a Living, a Court of Equity will interrupt 
that Preſentation, and compel the Ordinary to inſtitute the Clerk of the Mort- 
gagor, at any Time before Forecloſure. Golly v. Selby, M. 7 G. in Canc. 
tr 402. 19 
[The 53 will order the Mortgagee of a perpetual Advowſon to preſent 
the Nominee of the Mortgagor, if he will bring the Money into Court, or give 
Security to redeem. Robinſon v. Jago, P. 1723. Bunb. 130.] $ 

[The Mortgagee of a naked Advowſon muſt accept of the Nominee of the 
Mortgagor, and preſent him on an Avoidance. Mackenzie v. Robinſon, T. 1747. 
3 Atkyns 559.] | 5 

If a Man, ſeiſed of an Advowſon in Fee, be alſo Parſon of the ſame Church 
and dies; his Heir ſhall preſent, tho' the Church became void at the Time of 
the Deſcent : for, where two Titles concur in the ſame Inſtant, the Elder ſhall 
be preferred. R. 3 Lev. 47. | 8 3 
But, if the Patron dies after the Avoidance happens, his Executor or Admini- 
ſtrator ſhall preſent, and not the Heir. | : 

So, if a Feme Covert dies after the Avoidance of a Church, which ſhe has, her 
Huſband ſhall preſent. Co. L. 120. 4. | 
If a Villein purchaſes an Advowſon, his Lord, after Avoidance, may preſent, 
without a prior Entry. Co. 120. 4. 

Py Common Right, the Parſon, and not the Patron of the Parſonage, ſhall be 
the Patron of Vicarage. 2 Rol. 336. J. 7, 30. 1 Rol. 231. J. 3. 


- 


So, 


v. e 15 


L 8 L518 %E, 


daher, be appropriated, * Parſon riate thatl be Patron of th; 
Vicarage ; for he is Founder, the Vicarage — out of the 8 
2 Rol. 336. J. 1a, 25. neger Ld. Chen. I Per. 42. But os was a Felle of 
a Parſon. impropriate. 74 1 b ths; f 2001 

vet a Layman. may be bes Patron of = a 2 Kal. 336. 0% 
2 EI Perſon may. be n of the Parſonage, and alſo of the Vicw 
age. 2 RSA 336. J. 222 

80, by Preſcription, a Vicarage may. be r to a Manor; for 8 by 
Grant of the Parſon or Compoſition, it was anhexed to the Manor beſore [Ae 
of Memory. R. 2 Rol. 336. I. 30. 1 Rol. 231. J. 6. 

Or Pariſhioners may preſeribe to chuſe a Vicar. 2 Rol. 3044. | 
If a Vicarage becomes void in the Time of the ration of the Parſonage the 
Patron of the Parſonage ſhall preſent. 2 Rol. 346. J. 5. 
So, by Common Right, the Biſhop is Patron of all his Prebends. 3 Co. 75. 6, 

And of a Provendry, Deanery," Gr. within his Biſhoprick. 2 Ro/. 346. J. N 

And the Archbiſhop, of the Dganery of his Archbiſhoprick. 2 Rol. 345. T. 

[If Truſtees have a Right to elect and preſent, all muſt join, or it is not good 
in Law. , Attorney-General v. Scott, H. 1749. 1Vezey 413.) 

If the Truftees being equally divided between A. and H. there is no Election; 
and on the Death of one who voted for A. thoſe who voted for B. being a Majo- 
rity, including Proxies, meet without Notice, and figt a Preſentation to H. a 
Court of Equity will not order the other Truſtees to fign it. Id.) 

[If Truſtees have been =— pointed by a"Detree' to elect and preſent a Miniftr 
the Right of Election ſhall not again — to the Pariſh at large; popular 
Election being the worſt Way 9 nominating, and what all Courts ſhould, if 
poſſible, avoid. id.] | 
. [On Application to this Court, it will direct a Meetir to fill up Truſtees, 

the firſt named Truftee to give Notice 4 Days after Avoidance to all the Truſ- 
tees to _ and elect; if all the Truſtees were dead, the Court would direct new 
ones: id.. 

[Thoug blech Miniſter clefied; was by an et Decree'to be ap | of 
bs aſſiſtant Preachers, yet if that has been long. diſuſed, the Court will not 
require it. Ibid. ] 


i Farcapeps. filed of an Advowfon may join in Prefentation. Co. L. 166. 6. 
. 9% 9 * 

And if they cannot agree to make Preſentation joindly, they ought to preſent 

ſeverally in Turn. 2 Rol. 346. 1. 20. 
Il two Parceners cannot agree in one Perſon, the Court of Chancery will direct 
them to draw Lots who' ſhall have the firſt Preſentation, Seymour v. Bennet, 
M. i742. 2 Athyns 482.) 
[Prerogative Preſentations are not Tarn: to deptive a Patron of his Turn. 
Gricers- Comp ny v. Archbp. of Canterbury. T. 11 G. 3. 3 Vill. 214.) 
The eldeſt Parcener ffull have the firſt Turn. Co. L. 166. 6. 186. 6. 2 N. 
HY Þ - 
n this Privilege g to her Heir. Co. L. 166. 6. 186. 6. 

Or her Aſſignee. Co. E. 166. 6. 186. 6. 

And if ſhe takes Huſband, and dies after Iſſue i 2 her Huſband 
is Tenant by the Curtefy, it goes to the Huſband. Co. L. 166. 6. 186, 0. 
Cro. El. 19. 

Il two Sifters Parceners preſent jointly, then marry, and ſcttle their Eſtates, 
and die; the Huſband of the eldeſt, Tenant by the Curteſy, ſhall preſent firſt, 
as Aſſignee, for the Grantees of Parceners have the ſame Privileges as the Par- 
ceners themſelves. Buller v. Biſhop of Exeter, M. 1749. 1 Vezey 340. 

So, if two Parceners affign their Parts of an Advowſon ſeverally, they ma) 
preſent by Turn; for they are not mere 'Fenants in Common. K. Cro. El. 19- 
But Parceners may make a Compoſition to preſent out of Turn. 

LA. has two Turns, B. one, A. is to preſent to the firſt Turn, but it is not ſaid 


who is to preſent to the Second or Third. A. preſents to Firſt and to ere" it 
2 „ ö ö all 


fon if a C 
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ſhall be Saeed it was by Agreement, and B. ſhall preſent to the Third. Grocers 
Company v. Archbp. of Canterbury, T. 11'G. 3. ' 3 Will. 214.) 
And, if upon Partition, the whole Advowſol be allotted to the Youngeſt, ſhe 
alone ſhall preſent. 
Tho' the Partition was in Chancery, and One within Age ; for it is good till it 
be defeated. © 2 Rol. 346. J. 45. | 
And if the Partition be avoided, they may afterwards preſent i in Turn, or by 
Compoſition. 2 Rol. 347. l. 5: . 
Yet a + Team to preſent out of Turn, PR not bind without Deed. 
2 Rol. 3 

If aw be Parceners, One of full Aye; and the other within Age and in Ward 
of the King; * King ſhall have the Preſentation, or firſt Turn. 2 Kol. 343. 
l. Sho. 20 | | 

if « the eldeſt Parcener joins with one of the other Parconers 3 in a Preſentation, 
the Biſhop may refuſe All, when the other Parcener, who did not join with the 
Eldeſt, alſo preſents, and need not take the Preſentee of the Eldeſt ; becauſe ſhe 
did not preſent ſeverally. Co. L. 186. 6. 

So Joint-tenants and Tenants in Common may join in Preſentation. Co. 
I. 186. 6. | 

And, if * preſent ſeverally, the Ordinary may refuſe or admit their Clerk. 
Co. L. 186 

So, if one only preſents, without the others. Co. < 186. 6. 

So Joint Grantees of the next Avoidance ought to join in Preſentation. 

And, if one alone preſents, the Ordinary may refuſe. 2 Rol. 348. J. 45. 

Yet whote there are three Grantees, and two of them preſent the other who 
is a Clerk, the Ordinary cannot refuſe him; for he cannot join in a Preſentation 
of n. 2 Rol. 348. J. * 


L 


If upon a — the Church be full, the e ſhall be ſerved, tho the 104 4% 


Ni. * When the 


Or, pe for ehe or 1 — Crime. Rel 347 S ＋ 30, 1 
erve for a Turn: = 1 A. 


cles, for which the St. 4 12. makes ese ome Se. void. 2 210 347. 
J. 50. 5 Co. 102. 6. | ; 

So, if after Deprivation, A. be eſented, Gel and then the- Deprivation is 
reverſed, and the firſt Incumbent reſtored ; 'the a ene of As ſhall not ſerve 
the Turn. K. 2 Rol. 347. I. 40. 5 Co. 12 

If the Guardian of the youngeſt — withio. Age, marries the Eldeſt, and 
afterwards preſents in the Name of both ? this ſhall not ; ſerve the Turn of the 
Eldeſt. 2 Rol. 347. I. 20. 

If a Diſpenſation be granted, upon a Ceſſion,. PAIN, in nan rh con- 
firmed by the King ; this does not ſerve the Turn of the King. R. Sal. 541. 

If A. and B. wt to preſent by Turn, and A. une en the Turn of B. he 
hall not loſe his own Turn. Semb. F, g. 250. | | 


If the King be ſeiſed of an U e in which he 9 exceeds the Was (8. 5.) 
of 20 Marks, he himſelf ſhall preſent. 38 Ed. 3. 3. 5. beet. 
And if the Chancellor preſents, upon a Suppoſition, that it was Wide: ſuch A Pao 
Value, and before Induction the King preſents, his Preſentee ſhall be admitted ; 
or, being refuſed, ſhall have a Quare Impedit. 38 Ed. 3. 3. b. 
But, after Induction, ſuch Preſentee of the Chancellor ſhall not be removed. 
2 Rol. 189. J. 3. Hob. 214. 
Except, where the Preſentation by. the Chancellor takes Notice, that it was 
under that Value, when it is not ſo: for then the King is deceived. 2 Rel. 199. 
. 10. Hob, 214: 7 
Vor. III. | 3 E | But 


| 
| 
| 
| 
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- ſhall preſent. 38 Ed. g. 3. b.—Or of 20. Hab. 21 


6. 
By hi . 


rogative. 


| preſent. 2 Ro. 3 344: J. 21. 
rc 


R. 11 K. 4. 9. 


a Subject be Patron, the King ſhall Preſent. Bro. Preſentment- 14. Cont. Dy. 


2 the King. and the W 666 void, the 
ſhall ; preſent. Vide Ante, (H. en 
* ie de Church bears coi bis Seiſure of the Ward. 


Or, the Church does not e % Tender of Livery by the Heir, if the 


4 1 3 
_—_ in the Life of the Biſhop ; the King ſhall an R. Co. Part. 170, 183. 


eels, 


E 8 6 L 1 8 E. 
But to « Churth of the Crown, one ug Value of 20 Marks, the halb 


So, if « Church belong an Inſane in Wand of the King. Me. 9 Vide 
Poſt, (H. 6.) | 


If the King 8 Tenant of a Manor dies, his Heir withia- ow nhot is ia Ward 


of 4: +. 8 1 


So, if it was void i - the Life of the Tenant, and continued void * his bea 
the King ſhall j 19017 5 Ub 2th 

Tho' the Tenant Need is his Life-time, and there was Inditotion upon 
it, but he died before Induction. 

_ Tho''the Tenant died after a Lapſe tothe Biſhop, but before his Collation, 

' Tho' the King does not preſent till the Heir face Livery: | 


Livery be not ſued. . 

So, if the King grants vrais Ward. 5 
: So, if an Archbiſhop or Biſhop dies, and during the Time that the Temporal. 
ties are in the Hands of the King the Church becomes void, the Nins hal 


a 


Or, if the Church becomes void after the Death of the Biſhop, before Seiſure, 
2 Rol. 344. J. 26. 

Or, in 5 —— of a Biſhop, Se. who does not collate in his Life-tithe, 
2 Rel. 348. 0 1 1 

Tho King does not prefbnt; tin ths Succeſſor Tues, Livery. 2 Fal 
43. J. 32- 
: A b Compoſition ths Preſentation belon ngs to . and not to the 

oÞ)) Lr the Gant poſition does not bind the King. 2 Rel. 343. J. 35. 
"= if the __ collate A. in — Life- time, but dies before A. is inducted. 


But if a Bit W his Clerk is induted in the Mornipg, tho' he dies 
in the Afternoon, the King ſhall not 

- So, if the Succeſſor be clected befors the Aveidayce, tho' be be not conſecrat 
ed? the King ſhall not have the-Preſcntation, 2 Rol. 343. l. 15. 

So, if the be Patron of a Church, united by the St. 22 Car. 2. 11. toa 
Church of which a Subject is Patron, and which is of greater Value (and there- 
fore by the Words of the Statute ſhall Waun t en not hare 
the firſt Turn by his Prerogative. SD 2086. 

So, if an Incumbent be made a Biſhop, by which a Church becomes void tho 


Hutton 
cont, 2 Cro. 691. 2 Kal. 343. J. 25. R. M. 6 V. & N. Ca. Part. 185. Va. 


228. 6. Dub. Ow. 144. Oro. El. ay. R. acc. Mo. 399. Per 2 J. 


19, 20. 3 Leu. 377. Sho. 457. 4 Med: 2000. 
So, if an Arch con be — Biſhop, the King ſhall proſent to the Are 
deaconry'; and not the Patron. R. 3 Lev. 151. 4 Les. 61. 
So, if he be created a Biſhop in Ireland. Cro. El. 790. 1 Ver. 419. Dub. 

4 bt 356, 7. Vide Poft, (N. 1.) 3% 
0 one Incumbent after another be created a Biſhop, the King ſhall preſent 

* quoties., R. M. 6 W. & M. B. R. between The King and Doctor Lancaſter. 
78. Sho. 441 462, 501. 4 Mod. 2000. 

the Incumbent be created a Biſhop, and has a Commendam retinere, which 


3 1 Link Sho. 449, 463. 4 Mod. 200. 
the Incumbent be created a Biſhop, the King thall preſent, tho' the 
Patronage be eftabliſhed by Act of Parliament. R. Ca. Parl. 173» 18 5. 3 Lev. 
382. Sho. 413. Sal. 540. 4 Mod. 200. 
It is not neceſſary that the King's Preſentation to a Church vacant by Promo- 
tion, ſhould be in the Life-time of the Promotee. Rex v. Archbiſhop of bung N 
T. 3 G. 2. Str. 837.] 5 
1 
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But the King ſhall not preſent where the Incumbent of a nnn is made a 
Biſhop. Ca. Parl. 184. 
Nor, where a aer elect bse Commendem reinere for bis Life. Ca. Parl. 


184. 2 Rol. 344. 4. 5 


Or a Provender of a Provendry. 2 Rol. 343. J. 10. 

$0, if the King does not preſent upon the next Avoidance, he ſhall not preſent 
afterwards. R. Cro. El. 790. 

So, if a Patron be outlawed, when an Avoidance happens the King ſhall 

ſent. - 1 Les. 139, 201. Mo. 270. 

Yet, upon Reverſal of the Outlawry, the Patron ſhall be reſtored ; and upon 
Recovery in a . he ſhall have a Writ to the Biſhop. R. Mo. 270. 

ro. El. 
| , So, if w be outlawed, and a Church appendant to a Manor, which the King 
has in his Poſſeſſion by the Outlawry, afterwards becomes void, and the King 
preſents, &c. The Incumbent ſhall not be * tho' the e be 
reverſed. R. Mo. 270. | 


(H. 7.) How a Preſentation by a Common Perſon ſhall be made, 


If a common Perſon preſents, he ought to ſhew how the Church became 
yoid, by Death, Ceſſion, Reſignation, or Deprivation. 
A Preſentation my be by Parol, as well as by Writing. Co. L. 120. 4. 
1 Brownl. 162. 

And, if it be by Writing ſealed, it is not a Deed ; but! in Nature of a Letter 
of Recommendation of the Clerk to the Biſhop. Co. L. 120. 4. 

If a Patron preſents one, who is inſtituted, but dies before nqucicn, yet the 
Patron cannot preſent de nova. 9 Co. 132. 6. 

But if a Patron writes and ſeals a Preſentation, and the Clerk without his 
Privity or Conſent obtains it, and is inſtituted and inducted upon it, it ſhall 
be void. Tel. 7. 


(I. 8.) How a Preſentation by the King ſhall be . 


, regularly, a Preſentation by the King ought to ſhew by what Title he 
preſents. 


And if he miſtakes his Title, the Preſentation is void for the King was 
deceived : as, if he preſents ratione Lapſits, where he was very Patron. X. 6 Co. 
29. 6, Adm. Cro. Car. 99, 592. Vau. 4 of 

Otherwiſe. if he preſents generally, without faying, by what Title. 1 Med. 254. 

do the King ſhall preſent upon an Ayoidance in the Time of his Predeceſfit, 
and not the Executor or Adminiſtrator of the deceaſed King. 

Tho' the Sr. 35 Ed. 3. de Clero. 1. ſays, He or his Heirs ſhall not preſent to a 
Benefice of the Time a his Progenitors, &c. for this extends only to the Proge- 
_ .* 3 * appears by the Saving. 11 1 4. 7. K. Cro. Car. 355. 
on (LF 

80 the King may preſent by Parol. Co. L. 120. a. Mo. 874. 2 Cre. 248.— 
if the Biſhop'be preſent. 1 Brown!. 162. + 

But the uſual Way i is to make a Preſentation by Inſtrument under the Great Seal. 

Or, if it be under the Privy Seal, it is ſufficient. Per 2 J. 2 Cre. 248. 

So, if he preſented to a Church in Right of a Ward, under the Great Seal, or 
deal of the Court of Wards, it is good; for it is not material which Seal, K. 
Co. Car. 99. 1 Brownl. 163. 

Yet by the Se. 3 H. 7. (not printed,) All Grants, Ce. of Lands, Advowſons, 
Se. Parcel of the Dutchy of Lancaſter, are void, if they be not under the 
r Seal. — And therefore, a Preſentation, under another Seal, to a Church 
within the Dutchy, is void. R. Conf. Mo. 874. 2 Rol. 182. J. 15. 1 Brownl. 
162. D. cont. 1 Leo. 227. Vide Patent, 5 4.) 


So 


Nor, where an Incumbent of an Hoſpital is made a Biſhop. 2 Rol. 343. J. 15. 


199 


= 
" 
_ — 1 — — — — * X _ - — —ę — — — 2 — — — — K - N — — - — — - — —— IC: _ — — a = — - . 
b _—O— — — « * 1 8 4 1 - . p 8 * 2 5 2 2 8 — —_ — 1 — : a 5 4 8 . : 
o —— — — » — — _ - - 1 my 
2 8 — 3 WV r . » — 2 2 1 — 2 — b " . K y — - | So wool 3 — 2 ᷓ —— —— — — — — —— —-—æ — > - — 2 — — —_ - . — 
CE l me - , a * — od _ - p 5 * we , — ö I Þy 2 22 2 — * — = 
— - - [ . N > r * 2 : G > : — — — > — Ali — — — — — — A — — — (y— — pe - — 
— 2 wb — 2 ml — — — 5 5 a 4 a \ Fw ** — 8 ti. 2 nr dt IS OPER —— ̃ ———— * rr RIO a — _ Ty . e " — by — Sl oP | = er rs _—_ 
Z 2 A g * H—_—_— - — — 8 — > —— = * - - 1 4 - 2 * > „ „ oo 4 2 „ E23 * — * | 
— — —— *. — —— — # - — 7 5 — 4 ts _ . ii = —=—  *s K — a + wr eden 3 - 3 * * 6 Jn 4 - — — > a — — - a - __ — — = 
- * T7, 2 = = * 7 9 2 = : p . » —— — an —_— w = = "3" 
IT DB I — —— nar %e OO OS Conn nee lo GG ne a Coroeroo RTE —— — : 22 — — I ——— . —— — — rang 
o 12 —— — - — >> — 1K — — — 9 . d « = — — a Fe nh ” 93 1/5, p js If, —— —XE £225 — 2. — — le” a” Tt = " 3 . L . —_- 2 
. | m_—_ 2 = — - R — * | w > v * 4 © * - * . 2 — — , — * ad — w — _= — C - <— — = PM * * DE ; . — — 
Y * 
— * > 22 wy — _= \ 
2 — 2 - — — - * . 8 309 = _ = Ja WW — * 
D TY INES TAE" 5 3. 2 — Rr — : —— — — ITT — — — — 
2 _—- — — Das. ** 122 5 2 * — —— . = _ * 
4 2 . 3 . - - . — + 2 — — — 
—— — — - 2 — — — ᷑ —— — ——— — 255 232225 — . 1 — —_— . - —— —— — —— — - —_—_ — - — — 
— 8 "as 


„ * 8 G 1 1 8 k. 


80 2 Preſentation under che Seal of the Court 16 Wards, where the Kin ha 
not the Church in Right of a Ward, is void. R. Cro. Car. 100. | 
So a Preſentation. under the Exchequer-Scal, is void. 2 Cru. 248. 2 
If the King preſents a Clerk, who dies before Induction, he ſhall pre d 
novo; for his Preſentation ought 15 _ compleat Effect. K. 9 Co. 1 32- 0. | 


(AH. 9.) Within what Tims a Preſentation thalt be made. 1 
N Drop common Perſon ought to preſent within fix Months after the Avoidance, 
$2 Fe 1 —if the Church becomes void by the Death * Ne . F A the Pre. 
ſentation lapſes to the Biſhop. 3 Leo. 46. $ 

Tho the Patron preſents, and his Clerk is * — Gln E. Dy. 2. b. | 

R. 4 Mod. 140. Ca. Parl. 103. Bend. pl. 1 36. — 46. 2 he 304. J. 20. 
. $0, if a Church becomes void by 3 3 as, by n of a Plutality; 
for the Patton ought to take Notice at his Peril. R. Dy. 237. 4. 2 * 632. 
R. Cro. Car. 357. Fon. 338. a 

By Certificate of the Biſhop for Nonpayment of Tenths according to the d. 
26 H. 8. 3. R. Dal. 59. 

So, if a Church becomes void by Ceſſion. Jon. 3 37. Ss 

And the fix Months ſhall. be Uo Feet, by the Calendar, viz. 182 Days. N. 
327. 6. in Marg. Vide Ann, (B.) 

But if an Avoidance be b eſignation, or Depr rivation, the f x Months do not 
commence till Notice of the Ayoidance given, by the Ra to the Patton. 
Dy. 327: b. Dal. 85, 59. K. Bend. pl. 234. Dy. 293. 3 Leo. 15 Vide Pa, 


The the Patron was Party to che Suit, in which he was dep rived. . R. 6 29. 

Tho Notice be given by other than the Ordinary ; for the Ordinary bimkel 
ought to give expreſs Notice, that he was deprive 185 ſuch a Cauſe, 7190 that 
thereby the Church became void, and it belongs to him to preſent; R. 6 Co. 29.. 

Tho the Biſhop dies, the Lapſe does not incur to his Succeſſor. before Notice. 
2 Rol. 365. J. 20. 

Tho e Temporalties are in the King's Hands : for the Guardian of the 
Spiritualtics ought to give Notice. 2 Rol. 365. J 26, 

So, by the St. 13 El. 12. If the Piſentez does not read the 3 39 Articles, by 
which the Church is 1% faclo void without a declaratory Sentence, yet it is is pro- 
vided that no LEP commence till Notice. R. 6 Co. 29. 5. Dy. * 6. 


(H. 10. ) "When it may be revoked.” ry 


If the King 8 Wy a Preſentation, he may afterwards ad is and preſn 
another. ' Adm. 38 Ed. 3 3. 3. 2 Rol. 188. 1.40. 

And this, at any Time before Induction, tho the Clerk ue inſtituted, and 
Letter ſent to the Archdeacon to indu& him. Bro. Qu. Imp. 1, 10, 65. 

If the King revokes a former, and makes a ſecond Preſentation ; "the Ram 1s 
void without Notice to the Ordinary. Dy. 327. 2 Rol. 188. J. 52. 

So a Lay-Patron, before Inſtitution; may vary his Preſentation, and preſent 

another; upon which the Biſhop may admit the one or the other. Lat. 191, 283. 

Or may revoke the former Preſentation before Admiſſion. Per Dod. Lat. 1925 
254. 2 Kol. 349, J. 7. 94] BY 

So a Patroneſs, tho' a Spiritual Perſon, as an Abbeſs, might vary ner Preſent- 

tion: for ſhe is not more appriſed than a Lay-Patron, of he Sufficiency of her 

Clerk. Kel. 1 54. 4. | 

But if the King makes a ſecond Preſentation, without Wah or Revo- 
cation of * former, it ſhall be void. Semb. Cro. Car. 100. 2 Rol. 18 8. J. 40. 
D 

üs N. cont. for the firſt Preſentee had not any Eftate or Intereſt in the Church. 
2 Rel. 190. J. 30. If the ſecond Preſentation, without Mention of the forme" 
be after Inſtitution upon the former, it ſhall be void. R. Dy. 3 * in Marg: 
Per 3 Fac. 2 (Iv, 248. 


4 


3 E $64 I s B. 201 
So, wars ecard Preſeneton be '6btaitied by Covin, or by 'Deceit to the 
3 79. 
gi” be obthined without Covin, and before 


i e 20 Pee 

Other eie, ad Preſenta 

Admiffion and Nuſtitution upon the former. R. Dy. 3 39. B. in Marg. | 
So a Spirttull Patron 'cannettevoke or vary his Preſentation 3. for he ſhall be 


intended conuſunt'of the BiMcieiity of his förmer Clerk. N. Nil. 154. a. Ace. 
pra J. l Whitl. cont. Lat. 191, 253. | 


IH. ) Profhrativh by Can, © 


11 a Patrbs Aus not preſent within fix Months after Avoidance, (where he (H. 11.) 
ought to take Notice of it, or after Notice, when the Ordinary ought to give To the Bi- 
Notice,) the Church lapſes to the Biſhop, and he ſhall preſent by Lapſe. 2 Inft. — oo 
273. And this ſeems to be by a Canon in the Council of Lurerun. 2 Rol. 362. O. Lid, Ant, 

fr aple ſhall incur from the Time of Inftitation into a ſecond Benefice, a againſt (a. 9.) 
the Patron, if Notice be given him, Ae not. Semb. Per C. B. Wejofin 
v. Biſhop of Lincoln, 7. 6. 31 | 

Lapſe ſhall incur from the Time of Ai 6 without Notice. Bi ] 
Lapſe _ incurs from Induction to ſecond Benefice. Per B. R. J. 4 G. 3. 
3B. M. 1 


If the idhop does not preſent within f ran after the Lapſe to him, then 
the Church lapfes to the rehbiſhop 


And a Lapſe incurs, the” the . be an Infant. 3 Leo. 46. 
Or, out of the Realm. Mat. 1. 


0 Lapo-inodie f 80 Cech ws preſented, the” the Patron brings a Qyare 
Impedit a 1 the Biſhop and others. Per Hob. 200. 


he Patron — in a Quare Inpelit, if the Biſhop be not a Party, and 
no Writ comes to the Biſhop within fix Months. 2 Rol. 366. J. 5. | 


But the Biſhop, or the King, cannot grant the Benefit of the Lapſe to another. 
2 Rol. 187. J. 32. Hob. 154. 


If a Biſhop dies after a Lapſe incurred, his Executor or Adminiſtrator ſhall not 
preſent, * but the King; for it is a Froſt, and not an Intereſt. Hob. 154. 


So, if the Biſhop does not preleut; nor the Archbiſhop within fix Months after (H. 12.) 
a Lapſe to him, the Church lapſes to the King. To the King. 
And, upon a Lapſe to the Kirg; he is not confined to any Time; for the S. 
25 Ed. 3. 1. does not (nee. to Preſentations to be thereafter made. R. Cro. Car. 
355- Jes. : 
So, = 137; J $uooeſbr 7 upon a Lapſe to his Predeceſſor. R. Che. 
OL a' Biſhop 1 a s not $u 4. to a Dignity, Preberid; Se. a Lapſe incurs to 


Ro 1 des der collate, where the Avoidance is by Acceptance of ano- 


ther K 45 and the former is in his own Dioceſe, a Lapſe incurs before 
Deprivation, | 


But if a Nuare Impedit be bronghis againſt a Biſhop, upon Refuſal of a \ Clerk, (H. 13.) 


tho' ſix Months paſs pendente Lite, there ſhall be no Lapſe to the Biſhop. Co. 9 
L. 344. b. Bene fit of a 


So, in every Caſe, here a Qare Inpedit is brought within fix Months, no Lapſe. 
Lapſe incurs to the Biſſiop, if he be made a Party to the Writ. Co. L. 344. b. 
R. 6 Go. 52. 4. 2 Cro. 93. Hob. 320. 

Nor in fuch Caſe ſhall there be a Lapſe to the Archbiſhop, or the King ; for 
where there is not a Lapſe to the Biſhop, it ſhall never be to the Archbiſhop, or 
the King. Co L. 344. b. 345. 4. R. 6 Co. 52. 4. 2 Cro. 93. 2 Rol. 365. l. 21. 

So, no Lapſe incurs, where the King is Patron, tho he does not preſent within 
lix Months, or afterwards. 2' Inſt. 273. 

So, after a Lapſe, if the Patron preſents before the Biſhop or Archbiſhop 


collates, his Clerk ſhall be. inſtituted. R. Hur. 24. Hob. 152, 4. 2 WP 273. 
Vor. IIl. 3 F. IO, 


202 0 1 


So, after a n King, if the Patron preſents before the King takes 1 
Advantage, and his Gt is — inſtituted, and inducted, and dies Incum. - Im 
bent, the King ſhall not preſent by Lapſe : for 2 is only unica & praximd 
Vice. R. Ow. 2. o. 224 269. Cro. Bl. 44. J. ag. Cro. c 
El. 119. R. 7G. 28. Adm. 2 Cro, 216. Lut. 1086. 2. „277 % . he 

and 

4 


So, if a Clerk preſented. by a Patron after a Lapſe to the King Wiege without 
Covin. 2 Cre. 216. 
But after a Lapſe to the King, tho' the Patron preſents before the King takes : 
Advantage, and his Clerk is inſtituted, and inducted, the King may preſent * 
8 the Preſentee of the Patron rar 0 incumbent. R. 2 Ov. 216. Dub. 


8 

Hud. 154. Cor 
Tho ſuch Preſentee afterwards por wing by r 2 Cre. 2 16. 1 Brownl. 161. 8 
380, if he be deprived. Adm. Ow. 5. Mo. 2 59. Cro. El. 119. Tei 

| So, if he does any AQ by which the Church becomes void; as, for not paying of 

( l Tenths. R. Ow. 5. Mo. 259. Cro. El. 119. lat 
So, if the ain, * of Sar a Lapſe to him, A and the Patron preſents. 

Mew A e Biſhop oy Mefalo his. Clerk, | Oye 277. 4. Y the 

is | 1 lech Sv 4] 1 

8 ((H. 238) Proſoutition by e i c ee 1 

ſon 

(H. 14.) 11 a Man preſents to a Church without Title, this Uſurpation makes as it " 
What ſhall ſhallbe. were a Diſſeiin, which puts the rightful Patron out of Poſſeſſion, and, by the Ju 
Common Law, gains the Advowſon to the Uſurper for ever, 11 it be not eme # 

by Right of Advowſon. Co. L. 344. 6. K. 6 Co. 49. tert 
And, after Uſurpation, the ee aten cannot grant the Advorſon to int 
another, till Recovery. 51 Ft Jer 


U And, by the Common * an Uſurpation upon. an -lafant, Feme Covert, S.. 
puts them to their Right of Advowſon., R. 6 Co. 49. 
80 the King may make Uſurpation - by his Preſentation 3 for the Induction 
creates the Wrong. Per 3 J. Winds. cont. 1 Sid. 163. 
+ So Collation without Title puts him, who has Right to collate, out of Poſſeſ. 
ſion. 6 Co. 30. 4. Co. L. 344. 6. 6 C. 50. M4. N 
So the King ſhall be put out of Poſſeſſion of the next Avoidance, by an b N 
Pe n. 1 And. 81. Vide Poſt, (H. I $) 


Co 
| 91.230 But if « Preſentation be void, tho the Clerk be iaflitared; And ioducted upon x 
What not. it, it is not an Ufurpation, nor ſhall the rightful Patron be thereby out of Poſ- N 


ſeſſion, nor need he have a Quare Impedit to remove ſuch Incumbent ; As, if the D 
King preſents upon a miſtaken Title. R. 6 Co. 29. b. Yau. 14. Vide Poſt, (M.) , 
Or, if Inſtitution, and Induction be upon a Preſentation by the King, which 1 | 
2 

was revoked. - 6 Co. 29. 6. 


Or the Biſhop collates before fix Months elapſe. R. 6 Co. 29. b. for the * 
Church 3 not full without a Preſentation, or lawful Collation Co. L. 344- l. pre 
Hob. 316 | 
S8o no Collation without Title puts him, who has a Right to preſent, out of 1 


Poſſeſſion. 6 Co. 30. a. 50. a. Per 2 J. Dal. 5 

| So a Collation by Title does not put him, 1 has Right to preſent, out of R 
Poſſeſſion. R. 1 Leo. 226. Cro. El. 240. 
So a Recovery in a Quare Impedit _ a Clerk, whom the King preſented by 
Uſurpation, avoids the Uſurpation. R. 1 Mod. 255. 

So ſince the Sr. 1 EI. An Uſurpation upon a Biſhop, or other Eccleſiaſtical 


Perſon, tho it puts him out of Poſſeſſion, does not bind his Succeſſor, who = 
ſhall have a Quare Impedit, or preſent, as if no Uſurpation had been made. tio 
R. Jon. 46. 

80 Uſarpation upon an Infant 257 not bar him, but he may recontinue by * 
Preſentation or Quare Impedit. Jon. 4 45 

So, by Uſurpation upon the King, 10 ſhall not be put out of the Inheritance | 
of an Advowſon. 6 Co. 49. 6. Co. L .6. R. 1 Brownl. 166. R. Dal. 75. 
R. 1 And. 81. Per 2 J. Cro. El. 519. 7 Ante, (H. 4.) | R. 


Vet 


E O LIS k. 


vet he ſhall loſe the Preſentation bdc Vice, ry he does not recover it by Nuare 
Inpedit. 6 Co. 49. b. 2 Cro. 54, 123. 

And if he confirms the Eſtate of the Goes: it hall be good. I Browhl. 166. 

So, by 20 Uſurpations upon the King, he ſhall not be put out of Poſſeſſion of 


and Judgment cont. reverſed. 2'Cro. 53; 123. 2 Rol. 371. 4 45. R. en. El. 
240. I. Leo. 226. R. cont. Godb. 7. 

Tho' the King be ſeiſed in Right of the Dutchy of Lancoftr R. Cro. Bl. 240. 
1 Leo. 226. - 

So, after an Uſurpation, a Patron may recover, by Right of Advowſon by the 
Common Law, tho he loſes the preſent Preſentation for ever. Co. L. 344. 6. 

So,. by the Sr. W. 2. 5. may thoſe intitled in Reverſion after the Death of a 
Tenant in Dower, by the Curteſy, for Life, or for Vears, or in Tail, or an Heir 
of full Age, Who has been in Ward, where the ene was during the en- 
lar Eſtate, or during the Wardſhip- 


their Coverture. 

Ecclefiaſtical Perſons, nee it was during the Vacancy. b 

But till Recovery he continues out of —_— and a Grant of the Adyow- 
ſon by him is void. Jon. 46. | 

So, till Recovery, or Preſentation by an Infant, or the Sucre of a Biſhop. 

on. on 1 2388 
* the St. 7 as 18. No Uſutpation, Sc. ſhall diſplace the Eſtate or In- 

any intitled to an Advowſon,. or'turn it to a Right ; but ſuch Perſon fo 

b may — or have a Suare Impedit on the next or any ſubſequent Avoid- 
ance, as if no Uſurpation had been. 


) Admiſſion and nftitution ; how made, &c. 


THEN a Patron IN his Clerk to the Ordinary, he, upon Examina- 
tion, if he finds him qualified, ought to admit him ; and thereupon he 
ſays, admitto te habilem. ' Co. L. 344. 4. 

And afterwards, 0 te Rector em ali Eccle fie, accipe curam tuam & meam. 
Co. L. 344. 4 

But Admiſſion, and Inſtitution are taken thi one for the other. Co. L. 344. 4. 

The Inſtitution by the Ordinary was introduced tirca Tempus R. 1 & John ; efore 
which the Incumbent took his Church by Inveſtitute of the Patron. Seid. de 
Dec. 86, 375, 83. | 

The ASK ought to make Inſtitution in a convenient Time after the Pre- 
ſentation tendered to him. 

By the Canon, 1 Fac, 95. The 4 39" of two Months, which by former Con- 
ſtitutions Biſhops had to inquire of the Sufficiencies and Qualities of Miniſters 
preſented, is reduced to 28 Days. And within the 28 Days the Biſhop ſhall 
2 inſtitute any other to the Prejudice of the Party before preſented, ſub pena 

ullitatis, © 

12 may be made by the Biſhop out of his Dioceſe ; and by any Seal. 

R. Jon. 

And 0 > aids after a Caveat, without hearing of the Party, it ſhall not be 
void. R. 1 Rol. 227. 


him, he may preſent to the Biſhop. 2 Rol. 348. J. 50. 

After Inſtitution, the Biſhop ſends Letters to the Archdeacon to make Induc- 
tion. Vide Poſt, (L.) 

But the Ordinary may refuſe a Clerk preſented to him, if he be minus idoneus, 
8 1 he be a Villein, a Baſtard, outlaived, excommunicated, or within Age. 
2 Inſt. 6 32. 

Or, — Laicus. 2 Inft. 632. 


N = 1 he be criminoſus; - a fee, or Schiſmatick, Ke. 2 Inſt. 122 
a 51. 


the Advowſon, but ſhall maintain a Qyare Impedit upon the next Avoidance. R. 


So, by the ſame Sfarute Women diſcovert, where the Uſurpation was during | 


If a Patron preſents after a Lapſe to the Archbiſhop, and before Collation by 


Or, 
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' 1 Leo. 220. 


E S G L 18 E. 8 


Or, a Manſlayer, Felon, &c. 510 6. 
Or, guilty of any Offence, for Ru 6 oqatis. to be deprived. R. 505 58. 4 
So, if he be illitorate. 2 HH. 632. Ge, Hari. g. 


Fe yon he was before enen eee and a Benefice. as; Parl. ga. 
"4 I 


So, * the ene be intakes, and the Clerk does not underſtand nell. 
R. Cro. El. 119. 1 Les. 31. 
So, A he be not in Orders, and gives no reaſonable Proof that he is 


If he'an'Alien; 4 Inf, 338. 
The Examination of- a Clerk helongs to the Ordinary as a J ade, and not as 2 
Miniſter. 2 Inf. 638 LMS +1 

After Refuſal; the Gedinary: onthe, * give Notice of it to the Patron, if he 
be refuſed for any Cauſe which belongs to the Conuſance of the Eccleſiaſtical 
Law ; as, for n Schiſm, IO, Cc. 2 Inft. 632 4 Med. 140. 
Sal. by * 17 
| AN . Notice ought to 'be 1 Perſonal by Letters from the Biſhop to the 
Patron; for Notice fixed to the Door of the ſame Church is not ſufficient. Dy. 
327. 6. Cro. El. 119. Vide infra. Vide Paß, (N. 11) 

Tho' he had Perſonal Notice before of the Refuſal of a former Ca and 
the Patron ſtill continues in the ſame County. Dy, 328. 24. 
80 Notice ought to be given in a convenient Time. R. 4 Mad. 140 Ca 
Parl. 104. Sal. 539. R. 1 Leo. 32. Cre. El. 119. | 
But there needs no, Notice to „ es CE be is refuſed for a Temporal 

Crime; as Manſlaughter; '&c-. 2 5. 6 3 Leo. 47. Adm: Sal. 539. _ 

Or, for a Diſability incurred by Act o Parham, if the Act does not oblige 
Notice to be given. 2 Inf. 

So Notice upon the Dot RS the Church is ſufficient, where the Fatron i is out 
of the en Cro. El. 119. 1 Leo. 32- Vide ſupra. ey 


Yet, the rin of 1 . is 11 0 and 1 it l. be : Spiritual Matter, Fe 


the Clerk al be tried by the Metropolitan. a Iyft. 632. 5Co. 58.0 
| e e efuſal be a 1 Mate”, or 4 Spinal atter when the 
a. 2 Inff. 632 


Pa is dead, it tried by. the Country. Co. 2. 
* there 0g Waden b. brings Qyare 25 47 againſt the Bifhop upon 
B 


Refuſal of his Clerk, the Plea of iſhop ought to. ſhew a certain parti- 
cular. Cauſe, of Refulal; far it is not ſufficient to ay, generally, quod n non fait 


ideneus,” or, quod fuit crimin Fe. K. 5 Co. 
Or, tha at he as 7h 22 a vers ob Fa & alia Crimita, Gr. 1 Ce. 


Ph KI. 

2 Mar he was 5 Schiſmatick, without ſhewing, how. R. 5 Co. 8. 3 Le. 200. 

But, guad fuit minus ; ſufficiens i in Literaturd, & ed Ratione inhabilis, is fafficient; 
for it is in . Negative and does got conſiſt of a ſingle Inſtance, but general 
Ignorances; R. Cont. in 6. B. and aff. in B. R. but afterwards r in Parlu- 
ment. 4 Mes, 135. Ca. Earl. g2. 3 Lev. 314. Sal. 539. 

So it ſhall not be a Cauſe for Refuſal, that he does not dale his Letters of 
Orders; for ox Ha they are loſt. 1 Leo. 230. Cro. El. 241, 2. 

That he had not any Letters Teſtimonial 1 Leo. 230. | 


K) Jure Patronatus. . ' 


(. I.) How: it ſhall be awarded. 


O, if two preſent to the Biſhop, 5 may have a Jure Parronatus before b 
| inſtitutes the Clerk of either of them; and upon that, a Commiſſion 
oes under the Biſhop's Seal, to his Chancellor and, others, who make + 
andate to an Officer to ſummon twelve or more, one Moiety Clerksg#ti 


oth Laymen. | 
ier Lay 5 3 1 b. 5 | The 


r 


42 80 G6! LI S R. 


„The fary ought to inquire)» W Whethich the Okirch' be void, "gi Yew ; 
2. Who „ 0h laſt ; Red; Who is the Bd ren + "Who" t nom 
to preſent; $i Whether the Clerk de fahnen — 2 15 W 
0 Ant sid Um 0280 toi och et öde, f aan, 29ib. © At: 5 7 97 4 


dare ay Ga wt wii Wers; K. 21) When ee. 1 aer k oe cl 7 


101A _ Wee — benwünded whenever fees dug: 45, If two 
patrons preſent ſoveral Perſong to the fame Church. Hu. Da M4 


317. — 
Or the ſame A pr for the Admittance of the Clerk ef- one puts't the other 
out of Poſſeſſion. 5 xy Wt 1H © 6001 £1639 FO"! N 


So, if the Biſho — &s the Title o of the Patron, he may award a Jure Pa- 
tronat is 


tho the be not litigious.." Hog. 378. fe I. 5 
As, where Lapſe: — not incur before Notice, to aſcertain the very Patron. 
Hob. 3 18. © Shen od ona nber N: n TH 16 LEVI 22 63135 n. 


80, 85 if there be a verdict i in a Jure Patronati for the one Patron, and after- 


awards he preſents his Fleck; an before his Admittance; the other preſents; the 


Biſhop may award a new Jure 3 6 N Na 


So, if either Party requires a Jure Patronaths, the Biſheoß «ag to aßrard 
it; otherwiſe he will an a Diſturber. ; 


af Inn HKrg5) When not: 3M) 


ut the Biſh need not award a Jure Patronatis except at the windy and 
Colts of gne, or or both th Parties. R. 2 Leo. 168. . 4 1 5110 

„ he may mit at his Peril the Clerk of either Patton, tho' the. Church 
be ſitiglous, een a Jure Patronatus; but he will be a Diſturber thereby, 


if e he Clerk. admutted.c does not N to have Title. 2 Leo. 168. 
a eee Peters * 


4 = * „Clerk of one ; without A 
Ae en e ſhall not bea Diſturber ; tho' the firſt Patron afterwards oe 
amp og hang Tc fit ba; {Hi | TT ETER 
Jure Patronatis be "Granted, he A the. Clerk 1 fk one 


p \ BL 10 
1 


FT, Ain 1 


9 168... 
W 5G if 2 Suit be in the Spiritual « Court for ſuch Adiniffion pendente Lite, « 5 
e ien goes, R. 2 Leo. 168. i * 
The Verne in 8 re ' Patronaths "Ke not ad the [Right of. the Patron ; 3. for 
i nh Tak . "Office. (Hobs „ 5s 
& it does not bind the Biſhop ; for he may * the Qerk, o of * 2th 
App contrarꝝ tothe Verdict in a Jure Patrongtils, if he Will. 2.197 4c; 
a But it will be ar his Peril; for Re will be 4 Dilturber, if the ben, of the 
kadmitted has no itle. Hod. 7 
| 15 os ang, be whom, the TAN was in che Fare Patronatts, ſhall hare 
BOAR nt: aſe for his Damage and- Expence i in ning # Reare Impede, if 
be does not make the Biſhop a Party to the Suit. Hob. 175 
But a Verdict in a Jure atronatilt binds all; that Hiper ſhall not be a 
biin e if he admits the Clerk, for whom che Verdick is found, tho” the 
00 ther, Patron afterwards. recovers. Hob. 317, 


414221 , 
©&S & 


00 Induction ; By whom i it hall be made, 


page's Inſtitution the Biſhop makes a Mandate to the Arch- deacon to 
make Induction; before which the Clerk is not compleat Incumbent. 
Or the Biſhop may give his Mandate to other than the Arch-deacon, if he 


P leaſes. 


by; Preſcription or Compoſition, another may claim a Right to make 
InduQtion. 11 H. 4. 9. 


The Arch-deacon need not make Induction in Perſon, but may give Authority 
to another Clerk within his Juriſdiction to make it, 


Vor. III. 3G | Or, 


odds Lore, er that Re be 4 Diſturher,. if be has not the Right, 
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IG and inflituted, without it „ induQted. * R. Bend. pl. 297. Vik 


| King, 


merge the Sach u is not full by fuch unlawful Collation : but the Patio 


#5 
 # 


R 8 8 1 5 $2. 
e -e Rell Hier Grit @ La 


"ws it Fee rn, Wy his Le pages 


2 
80, if „ it ill be quod. 
If the Biſhop dies aſter à Mandate to the Arch -deacon and before Inductial, 


yet he may afterwards indu. 2 cont. zur the Fragment Lernt reverſed, 

"IC 3094's 319. 2 en. — K. bs | 
Sueden Spiritualticy Adee wakes 5 andate 

nin, 8s d before 2 — a DOW RENE the dance 


MY” E. L. 299 E eee 

Areh- Deacon refuſes Tndudtion, he may be Pr 45 the Spine 

Dos. = ad ; 
the Caſe im: po 17 x "gy 1 Fut. 2094 - FN 49.8 


com | 


Or an Alon üben 


Hos 020 Uh ot revoke hi Mandate. 1 Vent. 
— bition of the Bxecution of the Mandate cannot be made by the King 


_ th Clerk has nt Si of the 1 reges. de- Chunk 


Z* 
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170 —— 309. 
N. 35 * 


* Frente for 


6006 by 10 00 een _ Church that be fun. 


cat 150 full, as "# l rege, Admiffion $60 la 
22 tution, before Inducti n; Ant therefore, after Wirres, the ri 
tron * 2 


preſent ; bat ought 6 hae tl re Taal. 2 Rel. 349. Bo 


th 
14 A ee, it nn Td by the King, or n who mee Title by 
4. 20 King, it is ſufficient to alled reſentation, upon which the Clerk wu 


I. 4. 
rr e „ Abd läftitubed and afterwards B. is prekated ink 
tuted, and indu ed, it ſtall be void. 3. Sat. 195. 
80 by Admiffien, Inflitution, and Indution; the Church is full againſt the 


or he cannot preſent another, tho he bas Res. ; on ought to haye hi 


-M Spe. 2 No. 349. J. 2 F. 
- So he cannot e e s is preſented J Vfutptin 3 forit it 
dses net mn 85 b Bares det uf Bore Prein. 2. Rot. 349. J. 11. 
So he cannot peaſant Clerk before preſented, ad corrobor 7, but ought v 


wary refs '1 Sal. 162. 
Admiſſion, ten, ad Iiductiod, 2 Church, hall be fin, the! th 
Biel htee was mer? Laicus. R. Dy. 293. 
Ml Wi a „e ey fa collates within fix Moaths, or before Notice to the Patros, 
„Ee. woe a Lipſe id the Metropolitan be thereby 


e e Impedit. Vide Ante, (H. 15.) 

the King preſents Ratwne Lapfür, Ge. where he miſtikes his Title, tho 
nc A and Induction upon it; for the King is deceived, _ 
rare being void, Inſtitution upon it is iti the Nature of a Collagion. * 
6 Co. 29. b. R. Hob. 302. 

Yet, as to all but the rightful Patron, he i is Incumbent; for he ſhall fie 
for Tithes, may take a Confirmation from the King, Cc. Hob. 302. 


(3) oſha 


KR 0 1 


e 6 Þy Death, de, 85 
Church Ladies void by the Dag of the Incumbent, which t the Af 


of God; or, by Ceffion, or aps coy Fs 
or, by Act of feng as Simony, on- de, Deprivation, c. 


Notice, ought to pteſent within fix Months. F Ante, (H. 9, 1, &c.) 
So, if the Incumbent makes a Ceſſion; as, if he be . Biſhop, 1 his 
reelle Bnefces 8 without a i retinere i Commen= 
dam. 11 H. 4. 7, 37, 60. Vid Ante, (H. 6.) 
Tho it be < e in another Dioceſe. . 
Ot another Kingdom under the Dominion of the King. | 
we gt neg Br en weary rr 
e a 0 Ire Pal. 345, 340. Vide Ant » 6. 
If he be created Biſhop of the e of "May. . 2. M 
IF a Biſho tore mae 6 Ent uſt. 357. 
And it ſhall be void without a . Sentence 
But a Benefice is not void by enim of a dr U 
Nor, if he be only a titular Biſhop. 
Or a Suffragan Biſhop. 


Or A Bihp in ana or other foreign Kingdom. Pal. 3409. 


"x 2.) By Reſignation. 


80 fa facumbent reſigns his Church, by proper Words, to his order, 
ho accepts it, .the Church is void. | 


- $6 ts, by the fame Writing, may agree to exchange their Churches, and with 


loch Intent to refign them to e Ordinary; and if ſuch Exchange be compleated 
in the Life of the Parties, it ſhall be good. 


Dinitto, * 
80, if a Man gives, grants, renders, and confirms ee. 


it mall be good. 
er tion of a Church to the Biſhop of the Dioceſe, it 


b OH 


ar. + Baer 8 the Patron. 5 | 
Or, to ths Patra and & Straviger for as to the Stranger it is void. 
If he makes a Reſignation of a , Prebend, &c. of the King's Dona- 


tion, to the King, it ſhall be good. 


A Reſignation to him, who is not the proper Ordinary, nor can make Infſtitue Js 


tion, is void. 

So a Reſignation ſhall be void, if it be upon Condition to prefent ſuch an one: 
for it ought to be made ſpon, burb, & fimpliciter. 

So a Reſignation till Acceptance by the Biſhop is not valid, and a Preſentation 
by the King before, is void. R. 2 Cro. 197. 


(N, 3.) By Simony. | 


So, the Sr. 31 El. 6. If for Reward, Promiſe, &c. directiy or indirectiy 
preſent, lies &c. to 1 end or Ecclefiaſtical Promotion, Preſenta- 
Frag and the Admiſſion, Se. thereon thall be void, and the Queen ſhall preſent 
for that one Turn only; and any Perſon who ſhall give or take any ſuch 
Money, Promiſe, &c. ſhall forfeit two Years Profits of ſuch Benefice ; and 
any Perſon corruptly taking ſuch Benefice fhall be diſabled for ever to have the 


fame B 
* And 


Which are the Ace of che 
* an Incumbent dies, his Beneflce becomes 2 and the Patron, without 


And fuck Reſignation ought to be by proper Words; as, Renuncio, Cedo, 
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indiredly inſtitute 
Years Profits, and th 


* 


e an Bepefics . he Hall forfeit : 
11] be 100 and the 8 4 9 Se. FE: 


Simony is. Voluntas emends,. vel 7 "Ie e aur Spiritualibus annexa, 
1 es 


Aud if any, for wake Fon lawful Pers) Wei Gr. directly or 


Cro. . 7% Ht wy 
©" Aa, if dhe wakes, above an Aae {pt ggnating Orders uni 
900 & 4 N ien — — 74 N its) V 7 1 bo, LO 

85 Ss 4 WR 


MR e Tote 0 18 . „ 
cke Iacümbenk | pen 3 7. EN 911 12 7 6 K. | 
acc. Win. 63. » Ip | 


If he agrees for 1 ith 
voidy 0 for Snitz. takes 


ker 21117 OD an 
his 8 a Stranger, the Heir 8 


15 er has a 
anne, and that he ſhall x ad ve the 55 FRO, in 


t. dug | 


Avo A u Ferst. R. 
re Inje dit,” by 4 Moingge 


u pol the t 


ke BL Mech e name, 50 e ? 't Seca 


* 


12 An. Af any. after 29th, Septe 
EN ef: dts 91 eptember 4714 4059 


. ſhould be preſented; It is Simony. R. 3 Lev: 116. e 
i %* 5 agrees for Money 1 75 Bar to make. alete . ente. R 
art 5 | 
So, if the Father or Friend e a Clet 
Patron, or with his Wife, or Friend, Withoùt his Privity ; tho' the Clerk is not 


to dhe Contract, the Ohurch hall. be, void. Feng: Browne, 165-7, R, 3 Lov. 


Tut. 1090, 1093. Wa dt ne 

r 2. e without the ,Privity of the 0 that he call u . T 

Le 77 95 Tithes to the Patron, Which 9 Clerk "afterwards does, 

oth an preſents b y Uſurpation; u upon a Simoniacal Cone: DE 1 9 
oney, Pro- 

r indirectly take, 3 or accept t the next eee in his 

another's Name, and be preſented. or collated: thereon; the Preſentation, 


Fe. th ſhall be 7990 and the Contract Simoniacal, and the 5 preſent or collate 


aeqgending tothe Valuation 26 H. 8. 3 Inft. a 


for that Turn 31 


ff a Church be vhs! 05 may take Advantage of of it it. As, 0 Pariſhioner 


in a Suit againſt him for Tithes. | TR 
If the Patron he ptivy. to the Simoniacal Contract, he FEY loſs the Profits of 


charcoal bran) Years, and. the King thall have the Preſentation pro bac Vice. 
And the Computation of the Profits hall be according to, the real Value; not 


So, tho the Patron be not privy to it, th Kung hair have the Preſentation 


end Lat, no, „ 25i3ibno'd « 


And the Church Continues yoid, \tho! the ae be \pardoned by Parliament, 


ira. 686; 0; * | 
And the King at pi pre ent, tho . incumbent. preſented 57 Simony, dies; 
for nullum Tempus e Regi. R. 1 Brownl. 1 164. | 
So, if a Clerk, preſented by Simony, be privy to the Contract, he ſhall be 
diſabled to be preſented by the King or otherwiſe, for ever. {Vide 3 7 153.4 
ad the, King cannot diſpenſe with ſuch Diſability. 3 Inf. 1 54. 
© But. where. the. Clerk was 1 privy, tho' the Church be void, he {hall not be 


| diſabled to be afterwards preſented. 6 154. 


80 if A. preſents upon Simony by Uſurpation ; the King all not have the 


Preſcatations but the rightful Patron. 3 If. r53. 

So, if a Perſon, preſented by the King to a Church, DE "with B. pre- 

ſented by another Patron, that he will not purſue his Preſentation ; ; it is not 

Simoniacal Contract. Dub. 2 Rol. 464. | | x 
2 8 


\ ati 1 1 „* | 
7 AK; hy, Jr El £66 the ns 25 a off, 


og : 92 5 e the Ch 1 . | | 


ree 5 qui for Re- 
3 5 Name 0 Fre Mar: | 


es a Simoniacal Contract with the 


— — 


hed bd nds % > © oo 2 


My — 7 — 


b 8 6 t I $ E. 


nt not mr 4 Simohiaedl Contract, if a Father contracts for the next 
Aveithines for his Son; without his Privity. R. _ 916. 
If one gives a Bond to reſign upon Requeſt. R. Ray. 175. a 1 Sid. 387. R. 
2 Co. 2483 274. R. C. Car. 180. Huf. 111. Jon, 220. 

[The Court will not let the Validity of a Bond of Reſignation be argued. z they 
(oe general ones) have been ſo often eſtabliſhed, and even in a Court of Equity. 
eule v. Com. Carliol, M. G.. Str. 2 
Vet, if a wrong Uſe be made of ſuc Bend, it may be avetied to be made for 
ſuch Purpoſe, and then. it will be void. R. Mo. Ger: Acc. Cro. Car. 180. 


- 


(N. 4.) By Non-Refidenoe. | 


By th Canon Law, every one, who had Curam Aninarus was . to perpes 
nol Refidence. St. Eccl. Caſes 27. 
By Can. Step. Arch. in Concilio Oxon Epilbops « in Elie, Cathedral' refidere pro- 
curent in majoribus Feſtis, Tc. Lind. 1317. 
By another Can. ibid. Epiſcopus Nullum ad m admittat nifi velit perſonaliter 
' miniſirare, & ft non fit ultra 5 Marcas, nifi refideat, Sr. 
Et refidere debet cum Effectu, viz. continu? in Beneficio morari. Lind. 131. 
By Can. Othon. 1236. Ad Vicariam nullus admittatur, nifi juret Refidentiom Arn, 
& cop fac continud, Conſt. Oth. 26, 2 

on-Reſidence has been often ee in Parliament. ' 
And now, by the S. 21 H. 8. 1 All Spiritual Perſons, promoted to avy 
Archdeaconry, Deanery, or other Dignity in in a Catheral, or other Church, or 
beneficed with any Parſonage or Vicarage, ſhall be rſonally reſident on ſuch 
Dignity or Benefice ; and -if he abſent himſelf wilfully one Month together, or 
two Months at ſeveral Times in one Year, and keep not Reſidence at one of his 
Dignities, Prebends, or Benefices, he ſhall forfeit 10/. a Moiety to the King, a 
_ to him that will ſue; Ce. 5 
e onght to reſide at the Parſonsge-Elouſe, for if he lets it, tho he dwells 
- at pad ks Houſe i in the ſame Pariſh, it will be within the Statute. R. 6 Co. 21. 6. 

Me. 540.  Cro. El. 590. Semb. 2 Brownl. 54. 

Tho he occupies the Parſonage by a ITT and does not let it, but dwells i in 
another Houſe. Semb. 2 Brownl. 54. 

By the Sr. 13 El. 20. No leaſe, Ge. mall be toi longer than the Leflor is 
ber without Abſence above 80 Days in Me Vide Eftates, (G. 4.) 

So, if a Man has a Vicarage in a Cathedral, and another Benefice with Cure; 
it is not ſufficient that he be reſident upon his Vicarage, for that is only nomi- 
nal: and where a Perſon has two Benefices, one only nominal, he ought to reſide 
upon the real Benefice. R. 27 H. 8. 40. 6. 

An Information, ar Debt by Qui tam, &c. lies apor the Statute for Non- 
Reſidence. Pide Pleader, (2 S. 23 

But the St. 21 H. 8. 13. As to Non-Refidence, does not extend to any Spiri- 
tual Perſon in the King's Service beyond Sea, or in Pilgrimage, going or return- 
ing, nor to a Scholar abiding for Study at any Univerſity within the Realm or 
without, nor to a Chaplain of the King, Queen, or any of their Children, Bre- 
thren, or Siſters, during Attendance in their Houſeholds, nor to any Chaplain of 
any Archbiſhop, Biſhop, Lord Spiritual or Temporal, Dutcheſs, &c. Lord Chan- 
cellor, Treaſurer, Chamberlain, or Steward of the Houſehold, Treaſurer, or 
Comptroller of the Houſehold, Knight of the Garter, Chief Juſtice of the 
King's Bench, Warden of the Ports, Maſter of the Rolls, King's Secretary, 
2 5 of the Chapel, or Almoner, during Attendance, without Fraud, in their 

ouſes. 

Nor to the Maſter of the Rolls, Dean of the Arches, Chancellor, or Commiſ- 
ſuy of any Archbiſhop or Biſhop, Maſters in Chancery, Advocates in the Arches 
during their Offices, nor to a Spiritual Perſon bound to daily Appearance by In- 
junction of Chancery, or the King's Counſel, to anſwer the * And the King 
may give Licence of Non- Reſidence to any of his own Chaplains. | 

Vorl. III. 3H | Nor, 


1 Veri 411, 2. 


299 


So Olay will ſtay. a Suit upon it, if a | corrupt Uſe be made a. it, | 


53 Wi B © 1 1 8 E. 


e 2 bye 192x728: 56. 70 t -Chüplan 1 0 Judge; e e a 
hief B rg, of the Atto Ar Wehen dee "trending 

Hos be e Wo dun of we Chancellor + 
es: b 28. to the Chaplain e ellor o | 
N e bhXig FEE Röbs S che Stole, c. Ia 1c. Ur, 
086 w 
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2 5 Addes Hot extend to a Spiritual n nt 

e — ws no Houſe upon the Rectory. 6 Col 21. 5 

1 Ares re, an Tiforkiiftibi Dig, f it lays afjenrovie; omitting value, 
ro. n 1555 


II hi Aged 1Wivut Cavia: og Go. 2 Pl * 
If he be removed by Avg of Phyſicians, without Fraud, for Recon of | 
his Health. R. 6 Co. 21. 6. R. 2 BAM. IS. 1 

So the Statute does not extend to an Archbiſhop, or Biſhop. N. 
180 Ale Sttedlte aden not extend to him, 5 rod rs e cone or the other of 
* Benefices, or Di nies, if he has a Diſpenſatioon * 

Bak a' Gather," Vitaria « Catia, is not 8 or Dignity, which | 

cuſes his} "ag Perz J. Ur. EI. 66 
8 rmation ön 21 F. 8. c. 13. lies" al the Aſſizes. R. on Demurrer. 

Garland v. Burton, M. 12 G. 2. Str. 1103. Ann. 2 1 

Yet by the Sg. 28 H. 8 13. No Perſon above 40 all de e from Re- 

Adencè in & of his Studies in the Univerſity, unleſs the Chancellor, Vice- 
Chancellor, Commiſſary, Heads of Houſes, Doctors of the Chair, Readers of 
Divinity in the Schools,” or of Law, Phyſick, Ge. Profeſſors of Hebrew, 

*Gr tk, 1 75 1d Perſons attending ſor their Degtees. 

Py unleſs they attend "Lectures, Diſputations, and reg 

e Fihe aut. 1 


ww 3X p PR ; 0 F ®, 
* . I 7 14 U | tali 8 5 f 4 : 6 , — * ; 
/ 4 - + Ws 4 (N. 9 70 plu ity. hs, FY Mo 2 1 of &$ 3 & 1 
111 2 to FE 3 4 9 : a3 4 * s - * * 1 
25 . . 


N Bh CBunell of Latiron 1215.29) | Siquis Bingfcium c cum Curd aecchig, priv 
A 111 25 batyerit, eo fit ipſe jure privatus : Et ſi in eddem. Eccigſid plures 7 ey 
be void by it. * Tates qut ir font, Slam Curam non babeant, paterit tamen &ſpenſari, &c. 

25 oe therefore; dy the Cation Law / received wh any having a Benefice with 
agcepts an pon with Cure; the firſt ſhall. bevoid. N. 4 Ce. 75. 
Ahe Uſe Seon A Benefick be under g J. per Ann. Ake. Fan. 131. Jon. 404. 
1 eee the Patron, if he will, may preſent Nile Sentence of 
335 2 Re 4 4 Co. 75. 5. R. Ov. 8 357. Jon, 337. 
ed T Di ſenſation "Hurd in ker che Se. 29 H. 8. 51, is too lar, 
440 6 10 es not take away — Patron to preſent. R. Jon. 404. 
* : So\now,' by the 57. 21 H. 8. 13. 1 an „having a Benefice with Cure d 
5 Wo 0 89 per Ann. or above, take any Us with Cure and be inſtituted and 
ene immediately after the bc ſhall, be void, and LOT Diſpenſation, Sc. {hall 
de void. 
The l ſhall. $ e according to the Value returned 26 H. 8. 
bs. 80 the "farſt Bentfice ſhall be void upon Inſtitution to the ſecond, before 
* "Indu&ti 15 tho a Lapſe does not incur till fix Months after Induction. Mo. 44d. 
1 8 - [A Chiurck' above fy J. is iſo void on Inſtitution to ſecond Liying, that Patron ma 


*IS 


N preſent, it 5 1 17 n v. Biſhop of Lincoln, T. 3 6. 3- 2 Mi 174-1: 
NN 7B, M 150 
— * 16 lte ) void, cb a n. ol the Advowſon or next Preſentation made afte 


| be bold, tho he cincates the ſecond Benefice to be united to tht 
Fit, aft er 'his Inſtitution to the firſt. Hob. 158. 
| Thot he ſubſcribes the 39 Articles, but iftrewards dots not read them within 
two Months: whereby the locond Benefice is alſo void. R. Yau. 131. Wig 
gl, (N, 3 . 
iy" $0, 16 40 es A Dignity, a8 a Deanery, Arch-deaconry, &c. withou 
"Dj penſation!” 2 be 316. Vide Poſt, (N. 6.) 


2 


"+ 8 0 * 1 *. . 411 


0 lt. Qall be Vi en Totents : For be ee fu fe Ties, Be oh 


| 37, hcrwrif ſe, till D 1 Deprivation, wha where the former i is under 87. per Ain," | 


80 a Pardon by King of his Title by Lapſe does Hot" reſtore kim. K. 
Jn. 339 „ 
if the fieſt Benefice be under 80. per Ann. it 1 be void 'by the * 
Law, T he takes a ſecond without a a arr oa und eee he may be 
deprived. Vide fupra.. Dodds be .." 
How a Diſpenſition for « Putality _ be granted, Vide in Profegtie D. 


„ee el, (N. 8.) 5 10 Fs 


But if A Man, having . a Benefice with IN * TY Yer Ann. TE" a Diſpenſa- N. 6. 

tion, takes a Dignity which has no Cure, the firſt is not void: as, if he be . 

made Dean of a Cathedral. By the Sr. 2 H. 8: 13. Diegnity. 

Or Treaſurer, Chancellor, Pre P'S; " of a Cathedral or r Collegiate 

Chureh. By the S421 K. 8. 13. #40 . 

Or Arch Facon. 

So,, by/the ſome. Statute, if he takes a e tat hath a Vicar Gilded, or 

Benefice appropriate. _ e rr Id 
So, if a Man, havin 95 0 Benefice with Cure, be Nor a Biſhop, the Benefice 

is 22 void by Force of that Statute, tho“ it be by the Common Law. Hb. 157. 


J will k. be void by the Common e till he be conſecrated 4 Biſhop. 
Po 346 | 


So, if he is hot. com . Incumbent of the ſecond Batiefice': : As, if a Man, (N. 7.) 
having a Benefice with Cure, takes another Betiefice with Cure, and is inducted, Or, is not la- 
but does not ſubſcribe the 39 Articles; the former is not void; for he never r 
was Poſſeſſor of the Second. Wat. Cb. 3. Vidè Ante, (N. 5. Pal, (N. 10.) 

So, if he be preſented to the ſecond by Simony. Mut. Cb. 3. 


Or, does not "ſubſcribe the Articles before the Ordinary himſelf, Wat. Ch. 3. 


1 
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0. by the Se. 21 H. 8. 13. Brothers, an Sons of any Tupel Lord, or N. 8.) 
. born, in Wedlock, may, Purchaſe | a” D Sane to take two Parſonages, If he has a 

or Benefices with Cure. - 0" 
And, Doctors, and Batchelors of. Divinity or Laws, admitted to the ſaid may have it, 
Degrees i in any of the Univerſities of this ty, and not by Grace only. 

„ by the ſame Statute, All Spiritual Men of the We 8 * may have a 
Diſpen ation for three Benefices with Cure. 7 1 a 
And all the s of Kin ueen, or any of the King's Children, 
Brethren, 8i — Pal es, A, Ants joy purchaſe Diſpenaiion 5 take two 
Parſonages or. x nb 1 Cu 
So may 6 Chaplain 5755 any cena or Duke. 
fad, 5 Chaplains of any F Marquis, or Earl, and 4 Chaplains of any Viſcount, 
or Biſhop, 
ONE 3 Chaplains of of the Chancellor of England, of any Baton, or Knight of 

e Garter,” 

WE. 2 Chaplains of any Dutcheſs, Marchioneſs, Counteſs, or Baronefs, being 
enen 

35 2 Chaplains of the King's Treaſurer, and Comptroller of his Houſe, Se- 

„Dean of his Chapel, ee Maſter of the Rolls. ö 

23 one Chaplain of the Chief Juſtice 0 of the King's Bench, and Warden of 

the Cingu e Ports. 

So, by the Sr. 26 H. 8. 14. a Biſhop Suffragan. 

So, if the King himſelf preſents his Chaplain, it is ſufficient, without other 

Diſpenſation; for that imports a Diſpenſation, which the King as Supreme 

Ordinary may grant. R. 1 Sal. 161. D. Sav. 135. 

So, a Chaplain of a Duke, Marquis, Earl, Baron, &c. W under the Age 
f Diſcretion,” and in Ward of him, who has Chaplains, may be retained, and 
Ty by ſuch Retainer. 1 

An 


13 a [ Wb 1 : | " ' , * 
| SAS tht 4 Ip "3; k. 
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l chai before i im pleading, the it be hot 'before the Taking of thy 
ſecond Benefice, is ſufhcient, Ha 
c. /xetains above his 3 Numl „ thoſe firſts retained 2 ſhall he 


a ** If. a Peer, 4 
_ qualified. R. Sav. 101. N 
If all be retained , thoſe firſt advanced. . _ pr 
4 L Retainer o any one after his Number does” not avail, tho he be in n 

Vanc | 

© Tho e ere and afterwards diſmiſſed. R. $99. 

' "(N.g) But the preſentee of a subject, tho' qualified, cannot take a Plurality 'withou ll © 
Who got. 4 Diſpenſation before his Inſtitution to the ſecond" Benefice. R. 1 Sal. 161. | H 
8o a Peer, Ge. who has Roe Capacities, cannot qualify 1 ot than his ie by 
Capacity allows. an 
"if a Dutcheſs, Ge. marries 4 Dake, Ve. the banner! afterwards retain, aur io 
Coverture, F. 


But her Chaplains! before nt tba if not diſcharged by the Hut 
If a Peer, &c. retains aboye his Nuniber, the Retainer. ſhall be void; tho 
i former Chaplain dies, if he does not retain him & e after the Death of th 
other. Per 3 J. 1 And. 200. 
80 a Retainer before he be a Peer, Sc. 
0 continues in Service, if he be not retained 
| | So a Retainer becomes void, if, before his Advancement, his Maſter loſes hy 
| Office, Sc. or dies, or is attainted. 
Sosa Retainer is of no Avail, if, he bi diſmiſſed WPF his n 
80 a King's Chaplain extraordinary is not qualified to take a ſecond Beneßa 
R. 1 Sal. 161, n 
* a Chap lain rewind: but Wh by Letters Teſtimonial under Hand and Sa 
| 2, if they be oaly figned, or only ſealed; ' Gods. 41. 
2 So, if retained only by Parel, "tho! he officiates in the Family as Chaplin 
cont. 
80, if the N . which he may retain be . the Retainer of anothe 
afterwards does not give a Qualification. * R. 1 And. 200. 
So the Son of a Biſhop is not qualified to take a Diſpeniation' for two beate 
Nor the Baſtard of a Temporal Lord. 
Dor! the Son of a Baronet ; for it is a Dignity created fince the Statute. 


(8. 10. N By not reading the 39 Articles, Ve! 


* by ks Sr. 1 13 El. 12. If a Layman, or a Deacon, under the Age of 2 
be preſented and admitted to a Benefice with Cure, or if any be admitted w. 

Benefice with Cure of 30 J. per Ann. in the Queen's Books, unleſs he be Batch. 
lor in Divinity, or Preacher allowed by ſome Biſhop, or Univerſity, or if wo b 
admitted to a Benefice with Cure, who ſhall not have firſt ſubſcribed the 39 Art 
cles in the Preſence of the Ordinary, the Admiſſion, &c. ſhall be void, or if k 
ſhall not within two Months after his Induction publickly read the Articles i 
the Church-in Time of Common Prayer there, and declare his Aﬀent thereto, 
_ hall be 19% fact deprived:* (Vide Eccle efiafticat Per fons, (C. 8.) | 

By not reading the Articles the Church i is void, without Sentence of Deprin 
tion. R. Cro. El. 680. * 

IE Sr. 23 G. 2. c. 28. Perſons reading the Abticlest and declaring thi 
Afent thereto, at the Time of reading Morning and Evening Prayer, 
declaring Aſſent therpto, « are within 13 Eliz. C. 12. tho' not done in two faſt 
te Induction. ] 


js va, tho” the Chaplain afterwark 


45 


(N. 1 r.) Notice 11 the Avoidance to the Patron, 


If a Church becomes void by Reſignation, or Deprivation, a Lapſe does 0 
incur till Notice of the Avoidance given to the Patron, and fx Months afte 
elapſed. Vide Ante, (H. 9.—N. 1. ) : 


= 4. 


80 


. E 8 6 E I s R. 213 
&«: # it becomes void by not Heading the 39 Articles. 57 a Clavſe in the Se. 
El. 12. 
13 280 if'a Lay-Patron preſents, and the Ordinary refuſes bim, he 6ught to give 
Notice wy the Refuſal to the Patron, if he be refuſed for a Cauſe within his 


© Conuſance, or of which the Judgment belongs to him : as,, that he Was 
A Schiſmatick, Sc: Vide Ante, (I.) , 


F N. 12) The Writ ds Li Laicd am my 


- lr a Clerk be by Force of . La ymen kept out of his Church or Par ſonage⸗ 
Houſe, upon Application to Cee, he ſhall have a Writ de Yi Laicd peers 
by which the Sheriff ſhall take the Poſſe Comitatu and ſhall attach all who reſiſt; 
ind araove the Force. F. N. B. 55. A. 

So, upon 39 Biſhop's Certificate of ſuch Force, a Writ ſhall iſſue; 
F. N. B. 

do the Writ ſhall iſſue, if the Preſentee of the King be prevented of his Poſ- 
Ce ar | | 

Or the Archdeacon be prevented, by Forks, from making Induction. on 

The Writ. 70 Vi Laits amovendd ſhall be retutnable in B. R. or C. B. 
F. N. B. 

Or, it Na n not be returnable, at hs Election of him who ſues it, F. N. B. 

6. 

4 04 upon fk Writ the Sheriff ought to remoye the Torch and put the 
Incumbent into the Enjoyment of his Poſlefiion. F. N. B. 

So he may commit the Offenders to Gaol, and return his Wim to B. R. where 
they ſhall-be fined. Mo. 782. 

And if the Sheri does ot Eeve nor retiin the Writ, an Alizr, Fluri, and 
Attachment lie againſt him, directed to the Coroners. F. N. B. 54. E. 

But the Sheriff ſhall not remove the Incumbent, whether his Poſſeſſion be by 


Night, or by Wrong. F. N. B. 54. H. 8 Heri 
f cunbent ſhall have a. Writ directed to the Sheriff, chat id make him f 8, FN. J. 54. E. 


Del 
p And if he does not fo do, an Aas, r fin lg T . 


So, upon an Affidavit | of it in Chancery, Remes ſhall be awarded... K. 
al a 

5 And 1 ſuch Caſe the Writ ſhall be. returnable in e not in B. R. 

Mo. 7 335 4 
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(A) Eftate in Fee Simple. 


(A. I.) of what Things a Man may have it, 


A* Eflate imports the Intereſt which a Man has in Lands. Co. L. 348. 8; 
Every one who has an Eſtate in Land, has the Inheritance, the Freehold, 
Or a Chattel 1, Intereſt, 


Vor. III. 41 | | Every 
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Map nie hav: u Pte in ee Simple of a Lands. or Tenements, or other 
| Thing Co, L. 7 75 "WT 


Co, 
i e 27 have a Fee" Simple i in Things mixt As, in Franchiſes, Werde, 


n a Part or Share of the / peta Ca. Parl. 2 


| b. 
ed u bagg® „ Ak fs Abe e e tt A 


+21 2) esa 
A 2 


Cont: 2 F. 1 Rol. B32. K. no A bt 


2 


4 
* 
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Lit. S. 1. We 


e TYears, 
n end . K br re in his ardral Capacity: h 54 


| - if 8 Ty A n * 8. 
mages ; F 

Bip 125 of Iyher le 9 1 ee N 25 an K bak} "Fo TOY fine 

to hims ng Heirs, 5 4. K. 1. 


e Advow bons, Common, ſtoner 9 al ee. 0. 


in the ile of » W 10 it be not Pit of the 55. but 17 he ere 


for i King under the Great Seal, and therefore 
Ei 0 Ehud N aqgording | to "the ules of the Common Lay, 


Ge. 1 . Ru 2. 4. * 

. an 8 to tate} 420 tas Heirs all Woods, Underwoods, Tim- 
r-Tree s.or. 1 n NN f ehe vi e Soil ; the Grantee 

Fee to 15 os ane ſeno A Foe 2 7. Gy * N | 
So, in Things lk [As 6 Av, 995 E. 2. a „ 
clap Dignit) grand 2 him and his Heirs. . 0. L. 2: 4. 753 


na S ag. ark. 


1 in the Patronage of an 7 or Sa Thing Th 4 novo, in 


te, a Man may haye a. Fee to him and 
irs, qualified in, à partic ber As, af pl a Queen Conſort inftitute; 


E. . A1 and ee ths TRE Kot & R Ant lie . 4 


Gita I 
FETs 


So a Limitation of an Adyowſon to the Queen,” and the Queens her Sucoef. 
ſors, MAP Nene without" ag Ker af Pirtiament : for chere is nb Perſon 
79171 when a Demand may be made. R. Ca. Ch. 214. 

hobiew ines Lad [add is Heirs of the Part of bis Mother ; the 
Pry of” ie Part of his Mother, are void : for none can create a ney. Lahe 


nds, ar TIO ale by hs. Co. 18. 4. 1 5 12507 iT Df | 


(A. 50 By what _ ? 


A Man une a 1 Simple by rec. or Grant, without the Words, 
to him and his Heirs. £0 
And therefore, if he is prev $ © him * . he has only for Life 


s for g EF. S. | Aken 
im 2 his Her in in cht Bingultt Number. Co. L. 8.6. 


Or, to him &:= bs is A 


So, if he purchaſes to 


22 im-or his Heirs, in the Disjt ünckive. Co. L. 8. 6. 
So, if it be to 4. & B. & g without faying, ſas, it ſhall be void for 
the Tacertalnty O83, TRIB nm 
Tho' a Warruny be added to them 8 n t ſuis : for this cannot enlarge it, 
1 Rol. K. © $ | 7 
So, "if by Deck Sreciting tn 8 to d to A. Fa his Heirs, a Man 


rants. Effovers for E are His rs by Aſſignment, and if no 
grants ov that he eb ak , e 


nly for Life. R. 1 Leo. 2. 
So, if a Natural Perſon 1 1 W ond ap, waagen, he has only for 
Life. Co. L. 8. 5. 


if a. Bod Wy by t its natu 1 Ca As, a Leaf eaſe to a Dean, 
Th. : aw A 122 10 N l Sutceſſors, it gives to 


4 A 
: - 


* 4 
. 7 
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t ik a Corporation i hes. Ge. urchaſes, he has not 4 
Fee without 55 Word, fb W 2. 1.0. " 
But a Feoffment to B. & lende, without aging, fats, (abies him a a Fe ee 8 im- 


* Co. Li 8. 5. | 

to a Son and the Hair of bis A Semb: Co. L. 220. . 
— to B. & Hiberit ſais 89 2 if he has Iflue; it gives * a Joint-⸗ 
Eſtate in Fee: Co Li 9. 4 | 
[If Lands art ſettled on A and B. his Wr for Life, then to their Child or 
Children, in ſuch Proportions; and for ſuch Eſtates as the Survivor ſhall appoint; 
Remainder to the right Heirs of A. and there is but one Child, it ſhall have the 
Whole in Fee, and A. has no Power to ir of any 1 in Caſe of its 
dying under Age: Roe v. Dunt, P. y G. 3. 2 Wilſ. 2 36. 
80, to B. Aredibus & fucceſſoribus ſuis, 3 2 Pes 946 
$0 a Feoffment ur Grant to a Body Is. their 2 ors; gives them a 
Fee Simple; Co. L. 8. 5. 
So a Grant to the King in perpetuum gives: him a Fee, without the Words, bis 
Heirs or Succefſors : for he never dies. Co. L. g: 6. 


dies. Go, L. 9. b. 1 Rol. 83a. J. 55. 
Or, to a NN Sol; to be held in Fronkalmoigne: Co: L. 9. 3. 
1 Kol. 83 » . 

So, if A ; aps 107 Yo 5 B. abs ple as B. enfeoffed him, he has a Fee without the 
Word, Habe. Co. L. 9. 6. L 1 Rel. 833. Il. 424. 
80 4 Ne et e of « gives a Fee without the Word, Heirs, or, Suca 
I K Hr 
And a — to — right Heirs Cl B. give a. Fee, without the Words, and 
their Heir. 1. Nal. 833. L 16. 89 

$0, by Deviſc,: a Fee: may be given without the Words n Co. L. 9. 3. 
Vie Deuiſe. (N. 4. Mis 119350 © 
Or, by Fine ſur Conttzance de droit ani old; Ge. Co, L. g. 5. | 
Or, by a Common Recovery. Co. L. 9. 6.f 
"San Fer without hie Words, Br Heirs, where a Man gives Land with hie 
Daughter, in Fnbmatriagr. Co. L. 9g. 35. 
If — or Joint Tenanant 1 his Companion, Co. L. 7 . 
If the Lord, Sc. releaſes 10 ra. which enures by way of Extin- 
guiſhment. ' Co. L. 9. 6. 

If a Man releaſes a mere Right; As, where A bins. releaſes to the Diſſeiſor 
al his Right. Co. L. g. G. 49) . 8 
So, if a Rent be granted upon Partition, for Owelty of Partition, Co. L. 9, I0. 
So, if a Peer be ſummoned. to Parliament by Writ, he has a Fee in his Dignity, 
without the Ward, Heirti. Lo. L. g. 6. Vide Dignity; (C. 3.) 
So, by the Foreſt-Law, i the King at a Juſtice-Seat, grants to another an 
Aflart in perpetuum, without more, he has a Fee. Co. L. 10. 4. 0 

So, by Cuſtom, a Grant of a Copyhold, ii & ſuis, or, fbi & Aﬀignatiz, may 
give the Inheritanc. 4 Co: 29. b, Pie Copybold, (C. 7.) 


. 3˙0 By what, Means. 285 
1A Man takes a 12 by Deſcent, or by Purchaſe, 


cz ee e * 2 
A Man may purehaſę u Fee Simple by. Fönen. 
Or, by Fi ine, or Common Recovery ; which are of the Nature of a Feoffment 
upon Record. 
So, by Grant, or bs Wxvhaings, Releaſe, or Confirmation, which are in the 
Nature of a Grant. 
So, by Bargain and Sale. Vide Bargain and Sale, (B. 1, &c.) 
05 dy Covenant to ſtand ſeiſed. Vide Covenant, (G. 1, &c.) 
* bo, by Deviſe. Vide — (N. 4.) 90 
Q 
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-$0 a Feoffment to a Corporation Aggregate i in perpetuum gives a Fee! for it never 


When he takes by Deſcent and how it ſhall deſcend, Vide in Deſcent, (A= | 


another Eſtate in Fee limited: for if Land be conveyed to A. and his Heirs, 
E and his Heirs, the Remainder is void. Co. L. 18. 4. 1 269. | 


| whereby the Eſtate Tail is - forfeited to the King; 


and not married, to B: a hall de . 2 Rol. 79 1. . 409 als Copybuld, 


| n ſhall be to the opera f Be 8 to the Survivor. 


N - 
» e, 
5 * * 
* 


15 A Kiki N . a” Vee by ver. As, Ken Dit, Alle, . 
Intruſion... z 5 


(a) When he may be a Fee upon. 4 e * 0 


A . e was ample, or: greater Eftats-of Inheritance Gs. "WM 
Simple, Lit. S. 11 
And therefore, where a Man is fad to be Seiſed in Pee, 3 it ſhall be 
underſtpod in Fee Simple. Lit. S. 29 z 22 Nn 
And Eſtates Tail, and all other particular Eſtates, are derived out * a Pee 
Simple. O. L. rs. WU VN 
And therefore, after a ee in Fee Sithple, abſolutely, there NOT . 


2 Cro. | 
So, A7 o Fee Sich come to dne Perſon, they are - united in one Eſtate: 
As, if Tenant in Tai the Reverſion to the King, be attainted for Treaſon, 
yet the King has only one 
Eſtate in Fee: for the Eſtate forfeited is united to the Reverſion. Co. L. 18. a. 
80, if "Tenant in Tail grante his Eſtate to the King. Co. L. 18. 24. 
So, if an Eſtate Tail be made to a Villein, by which the Lord enters, and 
grants his Eſtate to the Donor ; the Donor has but one Fee. Co. L. 16 6 
So, by a Grant executed by the Party, a. Fee cannot depend upon a Fee tho 
the firſt Fee be nat abſolute: As, if Land be conveyed to 4. ſo long as B. has 
Heirs of his Body, the Remainder to C. the Remainder i is void. Co. 18.4. 
Dub. Jun. 269. Acc. PI. Com. 29. l. nid 
But two, Fee Simples of the £ fame Land may, by Act of Law, be i in ſeverd 
Ferſons: As, if a Man gives Land in Tail to a Villein, the Donor has the Rever- 
ſion in Fee, and if the Lord enters, he has a Fee determinable et F TY 
the Villein without Iſſue. Co. L. 18. . 0 | 
So a Fee may be limited to another upbn « Contingeney As, if Land bow 
the Uſe of A. and his: HEirs, and if he dies without Heir in the Life of B. then 
to C. and his Heirs ; the Eſtate to C. is good. R. 2 Cro. 9 . 
So; if a Deviſe be to. H. ſo long as B. has Iſſue of his Body, and for ee 
ſuch Iſſue to. M. and his Heirs; the Deviſe to D. ſhall be good, 850 ay of an 
executory Deviſe, Per Yau. 270. 


:CSo; Ha Capyhold ber granted to A. and his Heirs; _ if * 1000 within * 


Ei .J. Hohne 2 js DA 
f If A. dediſes to his eldeſt Son dd his Heith;onnlagher Laid to nie youngeſt 
Son and his Heirs, / chatged with Legacies, and if either Son dies 1 Entry 


Dub. dr 17. % 400 


Nec Cann. © 1% 5 144 


(A; 4.) Mien raf be — ih 


So a Fee ought to be bt, n 8. 

And 1 a Grant to the eldeſt Son 10 the Kive, and the eldeſt Sons of 
_ = is Heirs, Kin gs of England, is not good without an AQ of Parliament: 

uoes not * an Inheritance to merge and revive, as often as the 

King Nb or has not an eldeſt Son. R. 8 Co. 17. 3. Vide Rey, (G.) 

8 a Feoffment cannot be to the NE: of A. ene of * "vary Tugag, 
Sc. 1 C0. 39. 9! 1 Jo 54; is 171 GED 4 | 

But an Ele certain in Quantity, may be variant as to Place: As, if A. has 
8 2 AS: to him and his Heirs to be annually allotted. in a Meadow of 80 Acres. 

0. L. 4. 4. 

So it may vary as to the Perſon: As, there may be a Partition, that A. fl 
have the Manor of D. for a Year, and B. the Manor of _ and as next To 


: N 


E S TAT R & 


4. che Manor of 8. and B, the Manor of D. and ſo alternis vicibus for ever. 
Co. L. 4. 4. | f N FY . ; Yay 
That. 4. ſhall have from Lammar to Eqfer, B. from Eafter to Lammas. Co. 


« ® bl 


L ee 
6 ( A. 6.) What ſhall be a Fee Simple qualified or conditional. 


A Fee Simple Eſtate is abſolute, or qualified or conditional. Co. L. 1. 3. 

As, if Land be given to A. and his Heirs, Tenants of ſuch a Manor. Co. 
, 4. King and his Heirs, Kings of England. ' Co. L. 27. 4. 

To B. and his Heirs, Lords of the Manor of O. Co. L. 27. a. 

$0, by Common Law, if a Man conveys Land to another and the Heirs Male 
of his Body ; this be a Fee Simple conditional. Co. L. 19. a. 

Or, to Huſband and Wife, and the Heirs of their Bodies. 2 Inf. 333. 

"But a Man cannot create a new Eftate of Inheritance: And. therefore, if a 
Man conveys Lands to A. and his Heirs Male, the Word, Male, ſhall be rejected, 
and he have it to him and his Heirs. Lit. S. 31. | 8 
Or, to A. and his Heirs Female. Lit. S. 31. 5 
If he conveys Lands in Gaveltind to A. * his eldeſt Heirs, the Cuſtom ſhall 
not be defeated; for the Word, Elaeſt, ſhall be rejected. Co. L. 27. 

Or, s at the Common Law to A. and his eldeſt Heirs Female of his 
Body; all the Daughters ought to inherit. Co. L. 27. b. | | 

The Grant of the Dukedom of Cornwal by the King to his Son, & ipſus & 
heredum ſuorum Regum Anglia filits Primogenitit in Regno Angliæ ſucceſſuris, would 
not have been good, if not confirmed by Parliament. R. 8 Co. 16. The 
Prince's Caſe, Co. L. 27. .. 


* * * 


If an Eſtate, at Common Law, was given to a Man and the Heirs of his v 
Body; by having Iſſue, the Condition was performed, and the Donee might be a Perfor- 
alien. Co. L. 19.4. 1 Rel. 840. J. 15. 5 mance of the 
- $o, if an Eſtate was given to a Man and the Heirs Male of his Body, he 
having Iſſue a Son was a Performance of the Condition. Vide Co. L. 19.4. 

But if an Eftate was given to a Man and the Heirs Male of his Body, who 
had Iſſue a Daughter; the Condition was not performed. Co. L. 19. à. 


the Common Law, might alien his Land. Co. L. 19. 4. 

Or, might charge it with a Rent, Common, &c. Bid. . 
Or might forfeit it. Jb1d. 8 | 

But tho' the Condition was performed by having Iſſue, and the Iflue inherits, 
the Land does not deſcend to the Heir General : for, if the Donee, or his Iflue 
afterwards dies without Iflue, the Eſtate reverts to the Donor. 161d. 

So, if he dies without Iſſue Male, where the Gift was to him and the Heirs 
Male of his Body. Lid. | 

Vide Poft, (B. 1, &c.) 


(B) Eſtate Tail. 


(B. 1.) The Commencement of it. 


N Eftate is ſaid to be entailed, when it is aſcertained, what Iſſue ſhall 
inherit it. Tye. S. 18. k 
By the Common Law, all Eſtates of Inheritance were Fee Simple abſolute, or 
conditional, Co. L. 19. a. | 
But by the St. W.2.-13 Ed. 1. 1. The Will of the Giver according to the 
Form in the Deed of Gift manifeſtly expreſſed ſhall from henceforth be obſerved, 
lo that they to whom the Land was given under ſuch Condition ſhall have no 
ower to alien the Land ſo given, but it ſhall remain to the Iſſue or revert to the 
Giver, if Iſſue fail. | 


Vor. III. 3 K | (B. 2.) What 
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if the Condition was E he who had the Fee Simple conditional, by ws 2-44 8 
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eri And n all Lands and ſnheritiices'Corpoteal may de entaled. 0. 


2570 


Ci. T. 20. a: R. 7 Co. 33. 6. 1 Rol. 837. 155. Jen. 100. 


- entailed : As, an Annuity. Co. L. 20. a. 1 Rol. 837. I. 50. 
Perſonal. Co. L. 20. 4. 


We Cont. 2 Ver. 184. R. acc. 2 Ver. 226. 


E 8 2 AT E 8.2 


9 3 3Y 


. wp 


IB. 2. ) Whit Tn Hite may be entailed. 


L. 19 
80 4 Inheritances iſſuing out of them, or which concern or are he to 
Lands -and Tenements, or exefciſcable in Land, tho they cannot be holden. 
Co. L. 20. 2. ; | 
As, Rents, Commons, Eftouets, &c. 68. crude i 1 Ben 9 {217 * 2 
The Nomination to a Church: 1314. Wann . 
So Offices may be entailed, Co. L. 20. 4. which concern | Lands ani Teas. 
ments. 1 Kol. 838. J. 4. 
As, the Office 5f Matital of En gland.” Cs. L. 20. 4. 7 Co. F 
E Office of Serſeant of Cc. or Chamberlain of * 2c Exc ner. Ce. L. | 
. tt. | 


"The ffice of Foſterſhip, or the Ciltody, of a Church. "Gs. L. 20. 4. 1 "Bol. 


q The oͤctee of Steward, Receiver, or Bailiff of A Manor. 1 Rol. 6438. 1. 10. 
Co. 33. 6. 
7 So, TY Dignity : for a Baron, &c. is named of ſome ebe Town, or Phe 


> Gy rr Ses. = tm 


| Uſes. Co. L. 20. 3. R. 7 Co. 33. b. | 
So, the Dignity of Baronet ; if he be created Baronet of lach a Place. * 
12 Co. 81. 
80 1 Villein'i in Groſs may be entailed: for he is a Thing Real. 1 Roll 
812, 20. 1 
80, Charters. Co. L. 20. a. | 
But Perſonal Inheritances, or which concern Chattels Ny cannot be 


Or, the Office of Maſter of the Horſe, Hounds, Se. for they are merch 


Nor Things, which do not concern. Lands or Tenements, nor are exerciſcabl 
in Lands or Tenements. 1 Kol. $37. J. co. 

And therefore, if a Baronet be created to him and the Heirs Male of his Body, 
without mentioning of any Place, he ſhall have a Fee conditional in his Dignity, 
which will be forfeited for Felony. R. 12 Co. 81. 

So a Leaſe per auter vie cannot be entailed ; and if it be limited to one and the 
Heirs of his Body, Remainder oyer, the Remainder may be barred by a Surrender, 


(B. 3.) By what Words an Eſtate Tail ſhall be care 


An Eſtate Tail ought, regularly, to be limited fo a Man and the Heirs of bi 
Body begotten. 

And therefore, if it be limited to a Man and bis Iſis, he has it only for Life; 
for the Word, Heirs, is as neceſſary as to an Eſtate in Fee Simple: for all Eſtates 
Tail were Fee 5 ee at 220 Common Law. Co. L. 20. 4. 2 If 
334 1 Kol. 837. / 

So a Gift to a Man & 7 aue, does not make an Eſtate Tail. Co. L. 20. ö. 

Or, to a Man & exituit, or, prolibus de corpore ſuo. Co. L. 20. 6. 

Or, to the Iſſues Male of his Body. 1 C. 103. 5. 

Or, to te r having Tue Male, and to the Laue Mate of fuch Iſue Mal. 
R. 1 Rol. = 

So a 3 {ip to a Man and his Heirs Make, or, Heirs Female, does not make a Tai, 
but ſhall be a Fee 1 for it does not limit of what Body the Heirs ought to 
Iſlue. Co. L. 27. a. Lit. S. 31. Vide infra. 

Or, to a Man and his Heirs Male lawfully begotton. R. Co. Ei. 478. 
Or, to him and his Heirs of the Body of bis Sifter lawfully begotten : for he 
Eannot marry his Siſter. * r And. 310. 1 


3 
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Tho' limited by * * \ Uſe. 6. 837 . 30. RN. Me, 424. + 


El. 478. Mus big no? f "Yi 
$0 the Ui of Fine to A. and bis eldefh Son and he Hebe ak ay l Sen de docs 


not make an Entail in . R. 1 Les. 212. Cro. El. „ 67, Nied 8 ge 
o, if; he has an expreſs Eſtate for Life, he [ſhall — take 4 Tait by Implica- 
tion: As, if a Copyhold be ſurrendered to A. and 5 Jen Lift, and for want: of \ 
Iſue of B. to D. and bis Heirs, B. has nota Tail: for he h Fan 
limited for Life. R. Jon. 342. 
But if a Man gives an Eſtate Tail to 4. 99 to B. ee. Aer 5. 
has an Eſtate Tall. G, L. 20, 6 I Rol. 838. . 33%ꝙ%/ ih! ods - 
If he had given an Eſtate to . and the "Bis Male of bis Body, with a * o 
Rerocation, and afterwards revok es, and gives the ſame — © A. and bi: 
577 n paying 500. Fe omitting, 7 bis Body x it hal be an Eſtate Tail. 

3 Leu. 214. 
80 a Gift to A. and B. * one Heir * thet Bodies, and one Hei- of b Heir. 
only, makes an Eſtate Tail. Co. L. 22. ½% 39 AI. 20%. . Park: 5 24. 
Semb. cont. Pl. Com. 29. 5. Semb. act: Reg. Jud. G6. 1 
80, a Gift to A. and his Heirs, habendum to him and bis a-, and # the Devee 
dies without Jſue, that the Land ſhall reyert. 1 Rol. 8 38. J. 45. 

Or, with Warranty, to A. and 1 Heirs, and if be dies without Heir of his Body, 
Remainder to B. R. 1 Rol. 839. 1. 5. 
Or, to A. and bis Heirs,, and if” | be dies without Yue of bis Body, ta B. K. 5 
Mod. 2 9. N. J L. 
So the Words, of his Body, are not neceſſary, if there are Words täntamount; 


As, if a Gift be to A. & haredibus de carne ſud. Co. L. 20. 3. | 4 
Or; to A. & heredibus de fe. Co. L. 20. 3. n = 
Or, to A. and the Heirs Male of the ſuid A. R. 7 Co. 41. * [ Lawfoll 
Or, the Heirs which A. de primd Were procrearet. Co. L. 20. 3. 1 Rol. begotten. ! 
J. 20. 
Ne ela fb configert. C9. L. 45 6. n at! 1G? 4 3 3 Th © 
We Heir by A. procreatis or proereanidis. Did... | [ id 0 


And þroereandis extends to Iſſues born before, as Wal as peu, to Le, 
afterwards, Lid. 
To 4. for Life, and after ward to the Heirs of A. Precreatis or \procreandis, nd 
for want of ſuch Iſue to B. ſhall he an Eſtate Tail to . R. 1 Ch. R. 213. BT 
If 4. on Marriage ſettles his Eſtate to the Uſe of himſelf for Life, Remain- 
der to his firſt and other Sons in Tail Male, Remainder to Truſtees for rooo 
Years, Remainder to his Brother C. for Life, Remainder to the Heirs of his 
Body hereafter to be begotten ; and then declares the Truſt of the Term to bez 
that if there ſhould be no Sons of his Marriage, to provide for Daughters, by 
Profits, Mortgage or Sale; with Proviſo, that if Father preferred them in Mar- 
riage with Portions equivalent, or the Remainder-Man pay them Portions 
equivalent, the Term to be void; and the Wife dies, leaving no Sons, but 
three Daughters; C. takes an Eſtate Tail, and the Words, bereafter to be begotten, 
take in thoſe born before. Hebblerhwaite v. Cartwright, P. 7 G.2. C. T. J. 31. 
Ab BY by Articles before Marriage Lands are limited to A. for Life, to B. for 
and then to the Uſe of the Heir Male of A. begotten on B. and by Settle- 
ment (alſo before Marriage) declared to be in Part Performance of ſaid Ar- 
ticles, the Lands are conveyed to 4. for Life, to B. for Life, and then to the 
Heir Male of A. on B. begotten ; 4. has an Eftate-Tail. Semb. Warwick v. 
Warwick, H. 1745. 3 Atkyns 291. 
So a Gift to A. and bis Heirs, and if be dies withou Heir of bit Boch, that it 
tevert to the Donor. - Co. L. 21. © 
So a-Feoffment to the Uſe of B. and bis Heirs in perpetuum, and in Default of Iſſue 
of the Body of BR. to the right Heirs of the Feoffor; B. has only an Eſtate 
1 * 1 for "the Uſe ſhall be conſtrued according to the Intent. R. Cartb. 343- 
od. 2 
i 80 . a Limitation to the Heirs of the Body of another, makes an 
Eſtate Tail: As, to A. and the Heirs of the Body . of - bis Father, tho his Father 
be dead. Lit. S. 30. Co. L. 27. 4. = 
0 


father ; the Heirs Male of the Grandfatherall take an 
A. Os. E. $20!%#. Ae. Orb. G, A e Mob" 446; 237 2 200 


E 2 2 15 T T Ee 8. 


M the Orandfuiibe, 4% the Blas of Bb Body of bing. C9. ends. | 
But, to the Son and bis Heirs of the Body 5 bis Father, or Grandfathes, i, 

wid w, 9 3 . N Wu 2 WY 2 3 10 O29 9; 

a Gift to A. an Heirs Botly \by Hand eben de 
1 tibi die Say for! all, We thete l de an e Tei te th, 
Heiis of Ay B. and it all veſt in 2 'of A. By B. and up holt his Death 
OLIN deſtenid 'to I She, as Hot of us 


, 84 9 Ky 


Wet Biete for Life! Netgatüter lb re e een $ 
of 
dt "ii Taf. Per 3 J. 4 cont Dy: 156. Dub. Cry. BY ro. $5 14 


But if . has a Soft hd u Daughter, 4 Giſt to the 


Female 25 the Body of her Father, is yoid: becauſe ſhe is not Heir. 0. L. 86. 8 
Vide 


8 und, „og 4 «GY 5 \y 44%) * vo, e 59 A Und 01 1 


Sd, Þ un Eſtate Tail ſhalt bs created by Wotdh, wien ave not 
ſufficient for it in a Grant. Vide, Devi/t; APSR . 
Or, by Ac of 48 at, Jon.” 163%” ! 2 5 


i 112 11% nnn. a ud W 2 


** 0 5 05 4 4) Peil bibel What thall be. A's 7 wil : i q 


* Tenabt fi in 10 180 Maar in 6 To General: or r Special. 8 Cs. L. 10. id. 


Tenant in Tail General is, where $ are pep to a Men. and the Heir, 4 bis 
„ generally, without eſtriction. „. 14 


Or, to a a Man, and ak eirs "Make, or aal, * ic Bugs. 0% K. 2 TH 6. 


Wind Wer of 5 


gr ao ; 3 . 208 . Ii 55 an Sgbviahs What ball b be. n 


Tenant in Tall Special is, where the Gift is ſpecially reſtrained, to Fry Het 
of his Body, and does not go to all the. Heirs of his Body in general: As, 
7 ng: Mw, chan: to Heſband.: «nd. Wie, and the Thire 9 F their cus Bodies 

it. S | | : 


/ . OA, i good | 


Tail, for the Poſſibility. of, a Marriage between them. CooL. 20. b. 2. . 
Or, ta the Huſband of f. and ev, Wife eee their two Bade: 
Ge, L. 20. 6. 1 Co. 120. C. L. 25. 6. | 
80, if a Gift 2 le and the Be? Mel of th Bech, it is 2 Spell Tail 


Lit. &. Ae 21 © 14 995 Ft Iq® 0 


Ox, to A. andthe Bain Pmale of bit Body: Lit. S. 22. A. of) d A Te 
Or, to Hufhand on Wife and the Heirs Males of | their Bodies. Lit. S, 25. 
I A. and bis Heirs upam futh a M ift begotten. Lit, S. 29. R. 1 And. 3 10% 
H a Gift be to Hachend and Wife with a Limitation to The Hints ther Bodies 
epuay, both haye an Eſtate. Tail. Co. L. 26. 4. 


35 9 to Huſband and Wife, and the Heirs which the Heſtard, ſal beget upon th 


of &rs Wife. © Lit. S. 28. Lan 17. 
2 — Heirs, Apa. the Roch. of the Vile &. the Huſband begotten, R. 250 131; 
7 
hy to. the: Heirs of the Body Fa the Wife and of .the Body of the Huſbond, 
Tel. 131. | 
But if 4 be to Huſband and Wife, ond thy Heirs of the Body of the Huſband ; he 


only has a. Tail, and the Wife for Life. Lit. S. 26, 27. 


Or, to Huſband and Wife, and the Heirs of the 170 of the Wite; che has an 
Eſtate Tail, and the Huſband for Life. N. 2 Cro. 4 

Or, to the Heirs, of the Body, of the Wite 5 the Hijband begotten. Lit. S. 28. 
Dab. Lane 17. Vide ſuprs. 

Or., the Heirs of the Body 97 the ißt by the Huſband and B. begotten. 1 Jl. 131. 


Or, to Huſband and Wife for Life, and afterwards to the. Heirs a * of tht 
Wife wk the W . Nl. 131. EA: | 5 
ſ, 


+ 4 


Bidy of 2. byB. Go. 
eee 
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Or, io the Barr af de Body of the Huſband u n the B the Wife b : 
the Huſband only has the Tail. R. f. an. 
| 80 if it be, to the Heirs of the Huſband « de Corpore ſuo ſuper Corpus of the Wife. 
Hob. 84- _ 


a Tail only to the Survivor. Co. L. 26. 4. 
A Gift to two Huſbands and their Wives and the Heirs of their Bodies, makes a 


and Wife and their Iſſue, the other Moiety to the other Huſband and Wife and 
their Iſſue. Co. L. 25. 6. 

80 a Gift to B. and two Women, or wr el 1 makes a joint Eſtate for Life, 
with ſeveral Inheritances 1 to each. Co. L 


(B. 6. ) Gift in PROG 


A Gift in F rankmarriage i is, when a Man gives Lands or Tenements to a Man 
with his Daughter, or other of his Blood, in  Frankmarriage. Lit. S. 17. 


Woman is only named after the Habendum. Co. L. 21. 4. 
So, if a Gift be to A. in liberum Maritagium B. Filiæ, without laying, cum 
Fild. R. Ow. 26. Godb. 18. 
80 a Gift to a Woman with a Son in Frankmarriage is good. Co. L. 21. 6. 
So a Gift after Marriage, as well as before. Co. L. 21. b. R. Gods. 19. 
And a Gift to a Man with a Widow, as well as with a Virgin. Co. L. 21. 3. 
So the Gift ſhall be good, tho a Remainder be limited to a Stranger in Tail, 
if * Reverſion be to t ny. oo Godb. 20. 


Lands and Tenements, in Reverſion, as well as in Poſſeſſion. Co. L. 21. 6. 

A Rent-ſervice, Charge, or Seck. Co. L. 21. 6. 

If a Gift in Frankmarriage takes Effect, it ſhall not be deſtroyed, tho' the 
Donor afterwards aſſigns the Reverſion. Gods. 20. 

By a Gift in Frankmarriage, the Donees have an Eſtate in Special Tail to 
them and the Heirs of their Bodies begotren, without other Words. Lit. S. 17. 
Godb. 1 

And 4 Donees hold freely of the Donor till after the fourth Degree, Godb. 
19. Lit. S. 19: Vide Co. L. 21. 6. 

And therefore, if a Rent be reſerved upon the Gift, it does not take. Effect till 
the fourth Degree paſt, Co. L. 21. 6. 1 Rol. 840. J. 45. 

But a Gift without the Word, Frankmarreage, is not ſupplied by any Words 
tantamount : As, if it be given in Connubio ab omni Servitio ſoluto. Co. L. 21. 6. 

do, if, /iberum, only be omitted. Per Dy. Godb. 19. 

80 a Gift in F ranb marriage is not good, if it be not with ſome of the Blood of 
the Donor. (o. L. 21. 6. Gods. 19. 

Or, if it be of a Thing which lies not in Tenure. Co. L. 21.6. 

Or, if the Tenure be not of the Donor : and therefore, a Gift in Frank- 
marriage, the Reverſion to a Stranger, paſſes only an Eſtate for Life. Co. L. 
21. 6. Godb. 20. 

So, if the Reverſion was limited to themſelves. Co. L. 21.6. 1 Rol. 840. J. 50. 

So, before the Sr. 27 H. 8. Ceſtuy que Uſe could not make a ou in Franke 
marriage ; becauſe the Reverſion was in the Feoffees. Co. L. 21. 6. 

So a Gift in Frankmarriage cannot be by Deviſe; or there is no Tenure 
created, Co. L. 21. 6. 


(B. 7.) Ie in Tail; How he takes. 


by Deſcent, and is in per formam Doni. 


So a Gift to Huſband and Wife and the Heirs of the Body of the Survivor, give: 


joint Eſtate for Life with ſeveral Inheritances, viz. of a Moiety to one Huſband 


80, if a Gift be to A. habendum in liberum Maritagium cum filid ſud ; ſo that the 


Every Inheritance which lies in Tenure may be given in Frankmarriage : As, 


The Iſſue in Tail does not take by Deſcent only; but by the St. de Donis as well 


Vor. III. 5 3L 55 So, 
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1 Bo, if Land be given to B. and the Heirs Female of bir B 

— Bs, and a Daughter, the We ſhall inherit per Fa P. tho the Son be 
tho” he be Heir. Co. L. 24. 6. | 

* But, regularly, ſuch Special Heir ſhall not take "4 Parchaſa; where he is not 

_ alſo. Heir General: As, if there be a Leaſe for Life, Remainder 70 rhe Heir: 

Female of the Body of B. who has. lane a Son and a Daughter, the Daughter 

Fob. 0 not take: for ſhe ought to be Heir, as well as Heir Female. Co. L. 24.6. 

80, if a Nenlain der be to be Heirs Male of the Body of B. who has two Song, 

and the eldeſt has Iſſue a Daughter, and dies ; the youngeſt Son cannot have th 

Remainder. 1 Co. 95. 6. 103. 

So a Deviſe in Tail, Remainder to the right Heirs Male of his ad of bis Nam; 
his Brother ſhall not take, if there be a Daughter who was Heir General. R. Hi, 
- 31. 2 Rel. 416. J. 30. 

Yet ſometimes, where there is a particular Deſcription, or Deſignation, of the 
Perſon to whom the Remainder is limited, ſuch ſpecial Heir ſhall take, tho 
there be another Heir General: As, where a Man takes Notice by his Will, 
that he has Daughters, yet deviſes Land to his Heir Male; the Son of- his Bro- 
ther ſhall take. Cited: 1 Vent. 38 1. 


- So a Deviſe to his eldeſt Son and the "Heirs Male of his Body, Remainder * 


the Heir Male of the Deviſor, and his Heirs of bis Body; a Son of the Deviſor by 
a ſecond Venter ſhall take the Remainder. R. Cro. Car. 24. 

A Deviſe to the Heir Male of the Body of bis Great Grandfather ; the Perſon who 
is Iſſue Male ſhall take, tho" there be a Daughter who is Heir General. Pr 
Cowper, 11 Feb. 3 Geo. in Chanc. inter Newcomen and herlbam. But this wa 
in Execution of a Truſt. Eg. Ca. 117. "(Vide 2'Ver. 729.) 

So, where'a Purchaſe is by Deed: As, if B. covenants to ſtand ſeiſed to the 
Uſe of 5¹ Heirs Male upon the Body of A. his Wije begotten ; a Son by A. his ſecond 
Wife ſhall take the Remainder, tho' there be an Heir by the firſt Veubes: R. per 

| Hale * Wyld, 1 Vent. 381, ibu and . 


(8. 9.) But an Eſtate Tail to a Man 850 the Heirs Male of his Body ſhall Jefornd to 
Nad convey him, who can convey his Deſcent wholly through Heirs Male: As, if he ha 
wholly thro? Iſſue a Daughter, who has Iſſue a Son; the San ſhall not inherit by Force of the 
Males, Cc. Entail. Lit. S. 4.50 

So, if Tenant in Tail to him and the: Heirs Female of his Body, his Iſſue 
a Son who has Iſſue a 41 the Daughter ſhall not inherit. Co. L. 25. 4. 
2 Ver. 40 

So, if B has an Eſtate to him and the Heirs Male of his Body; Remainder 
to him and the Heirs Female of his Body, and he has Iflue a Son, who has 
Iflue a Daughter, who bas'Iffue a Son; the Son of the Daughter ſhall not inhetit 
to either Entail. Co. L. 25. 5. 

8o, if an Eſtate Tail be by Deyiſc F for that does not t alter the Nature of the 
Deſcent. Co. L. 25. 4. 5 


: 4B, 10. 901 A MD 


6. 1e In every Gift in Tail, the Reverſion of the Fee vupple, without gyiog more, 
85 hall is in. the Donor. Lit. S. 19. 
FiiCepybuld, The Reverſion is the Reſidue of the Eſtate continuin g in him, who made the 
(C. 12.) Particular Eſtate. Co. L. 22. 6. 
Upon a Gift in Tail, by Operation of the Se. W. 2. 1. de Donis, the Poſlibility 
of Reverter is turned to a Reverſion in the Donor, Co. L. 22. 4. 2 Inſt. 335. 
So, upon a Leaſe for Life or Years, the Leſſor has the Reverſion continuing in 
him. Co. L. 22. 6. 
So, upon'an Extent by Statute-Merchant, Staple, Recognizanes, or Elegit, 3 
Reverſion is left in the Conuſor. Co. L. 22. 6. Vide Statute Staple, (C.) 
So, ſince the Sr. 27 H. 8. 10. If a Man makes a Feoffment to the Uſe of B. 


for Life or in Tail, and afterwards to the right Heirs of the Feoffor; he Rover 
| + FEES... on 


» who has a Son 


E Ss TATE S. 


hon | is in him: for the Uſe was continuing in him, and the Statute executes the 
Poſſeſſion to the Uſe. Co. L. 22. 6. Vide Diſcent, (A.) 

Or, to the Uſe of himſelf for Life or Years, and afterwards to B. for Life, 
and afterwards to his right Heirs ; the Feoffor has the Reverſion i in him. Co. L. 
22. 6. R. 3 Lev. 406. R. Sal. 591. | 

So, if Huſband and Wife levy a Fine to the Uſe of the Huſband for Life, 
Remainder to A. for Life, Remainder to the Right Heirs of the Huſband ; the 
Huſband and A. die in the Life of the Wife; ſhe ſhall have it; and not the Heir 
of the Huſband : for it was a Reverſion, and not a Remainder. Cont. per 3 J. 
but Ch. J. Dy. and Ch. B. acc. Dy. 237. 6. 
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But if a Man leaſes Land for Years, there is not a Reverſion till the Leſſee 


enters, or the Leſſor waives the Poſſeſſion. Co. L. 46. 6. 

So, if a Feoffment be to the Uſe of the Feoffor in Tail, and afterwards to 
the NNE his Heirs; the F coffee has not a Reverſion, but a Remainder, 
Co. L. 22 

So, if a Grant be of a Prebend, . Donative, Hoſpital, &c. no Reverfion 
remains : for the Prebendary, &c. has the whole Eſtate, tho' upon his Death it 
remains in the Patron. R. Ca. Ch. 214. 


A Reverfon upon an Eſtate Tail is of no great — for it may be docked 
by a Common Recovery. 


If a Man grants he Reverſ on 7 bis Land, that is ſufficient to paſs his 
Reverſion. 

So, if he grants the Land itſelf, the Reverfion paſſes : for when he grants 
the Land, it cannot be intended that he . not grant his Reverſion. R. 10 
Co. 107. 4. D. Vau. 83. PI. Com. 43 ä 

By a Grant of à Revenſion, Fealty p © 1 incident; for it cannot be ſevered. 
Co. L. 143. a. 


So a Rent rat ; If it be not excepted, for? it may be ſevered. Co. L. 143. a. 
2 Rent, (C. 5 

But if A. ting a Leaſe by his Father (which is void as to him) grants his 
Reverfion of the ſame Land after the End of the former Leaſe to another for 
Years, his Grant is void ; for he had not the Reverſion. R. 7 

So, by the Grant of 4 Rever/jon, Land in Poſſeſſion does not r pale” R. 10 Co. 
107, 'b. R. Cvo. Car. 400. D. Yau. 83. 

uh the Grant of @ Reverfion and other the Premiſes ; for that cannot be 
underfloo# of the Hy TIN, of which the Reverſion was mentioned before. 
R. Cro. Car. 400. 

Nor, by the Grant of a Reverſion, 45 the Land; for the Habendun does 
not enlarge it. P/. Com. 1 50. Co. Car. 400. 


(B. 13.) A Remainder. 


* So, by Conſtruction upon the Sz. W. 2. 1. de Donis, a | Remainder may be 
limited upon an Eſtate Tail. 

A Remainder is the Remnant of an Eſtate in Land, ade upon a Hanes 
lar Eſtate, and created with it. Co. L. 49. a. 143. @. 

As, if a Man makes a Gift in Tail, Remainder to another in Tail, or in F ee. 

[If a Man deviſes Lands to B. and his Heirs, to the Uſe of B. and his Heirs, 
in Truſt to pay Debts, then in Truſt for his Grandaughter C. and the Heirs of 
her Body, Remainder to B. in Fee, on Condition that he marry C; this Remain- 


der is a Legal and not a Truſt Eſtate in B. | Robinſon v. Comyns, H. 9 G. 2. 
CT. T. 164. 


Fic 11.) 
wh 


at Ac- 


; —— 


(B. 12.) 
By what 
Words it 
paſſes. 


(B. 13.) 


What ſhall be 


a good one. 
Vide Copyhold, 
(C. 11.) 


If a Man deviſes his Real Eſtate to Truſtees, and their Heirs, to the Uſe of 


em and their Heirs, upon ſeveral Truſts berein-after mentioned; theſe Words 
are declaratory of his Intention, and the legal Eſtate in the Truſtees ſhall ſupport 
the Limitations as Contingent-Remainders. Hopkins v. Hopkins, H. 1738. 
1 Athyns. ] 
[If 
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and fo of his other Daughters; and for Default then for the firſt and other Son; 


So he may give an Eſtate to A. for Life, Remainder to B. in Tail, and if 5; 
dies without Iſſue, to another for Years, &c. this Eſtate for Years ſhall be good 


| Pl. Com. 35. a. Adm. acc. Dy. 311. 4. 4 Mod. 280. Med. Ca. 112, K. 1 8 


* T'Nere, the 
Book is Cent.] 


ATR 8. 


II the Truſts are, in Truſt for A. only Son of B. (Teſtator's Heir at Law) for 
Life, then to the firſt and other Sons of A. and the Heirs Male of their Body 


and for want of ſuch Iſſue, then if B. have any other Son, for them in like Man. 
ner, and for Default then for the firſt and other Sons of S. eldeſt Daughter of z 


of H. in like Manner, and other Remainders, and Remainder to Teſtator's right 
Heirs, with a Proviſo that none of the Perſons ſhall be in actual Poſſeſſion til 
21, the Truſtees in the mean Time to allow Maintenance, and the Surplus to T 
to thoſe intitled thereto; 4. dies before the Teſtator, B. has another Son 
born after Teſtator's Death, who alſo dies. The eldeſt Son of H. of fall Ape 
ſhall not have a Settlement made on him in Poſſeſſion by the Truſtees, nor 'the 
Surplus Profits which accrued. during V.'s Life, Bor than any Conveyance he 
made of the Eſtate, but it ſhall remain in the Truſtees Hands, to ſee whether 
B. or any of his Daughters will have a Son of 213 for ſo long there are Truſtz 
to be preſerved, and no Ceſtui que Truſt till then is to come into Poſſeſſion. Ibid.) 
Or makes a Leaſe for Life, or Years, Remainder to another for Life, in Tail, 
or in Fee. nen ee bf | 
And ſuch Remainder ſhall be good without Deed ;, for it paſſes by the Livery 
made for the Particular Eſtate ; for the Remainder and the Particular Eſtate make 
but one Eſtate to many Intents. Co. L. 143. 4. | | 


bY: 94d . WY AS > 2 ths 


* 


2 22 2 


after the Death without Iſſue, R. 1 Sid. 102. 


So there may be a Remainder for Vears after a prior Term for Vears. Ray. 142. 
So there may be a Remainder of a Rent created de novo. Cont. per Montagu, 


83 


= > Ro 


285. R. Sal. 577. K. 3 FA | | 
And it is ſufficient, that the Remainder veſts during the Particular Eſtate, ot 
eo inſtante that the Particular Eſtate determines: As, if there be a Leaſe for Life, 
Remainder to the right Heirs of B. or the firſt Son of B. &c. if B. dies or has: 
Son in the Life of the Leſſee, the Remainder will be good. P/. Com. 29. 
So, if a Rent be granted to B. for the Life of C. Remainder to the right Heirs 
of C. it ſhall be good; for it veſts eo inſtante that the Eſtate of B. determincs, 
Co. L. 298. 2. | 

80, if an Eſtate be granted to A. for Life, and if ſuch a Condition be per- 
formed, that B. ſhall have it; if the Condition be performed in the Life of 4. 
the Remainder. will be good. PI. Com. 27, 29. | | 


e , \ o . 


So, if a Remainder be limited to a Perſon incapable, as a Monk, Gc. it 
he becomes capable before the Particular Eſtate determines, it is ſufficient. P. 
Ga, ab bat Et OST | 0 415 | 
So if the Particular Eſtate be to a Non compos, who makes a Surrender; for his 
Surrender is void. R. Sal. 577. ide Comyns's Rep. 45.) 
So it is ſufficient, if the Remainder veſts during the Continuance of the Par- 
ticular Eſtate, tho' there be an Alteration of the Eſtate, if it be not totally 
merged or deſtroyed : As, if Leſſee for Life grants over his Eſtate before the 
Remainder happens; for the Eſtate of the Grantee ſupports the Contingent Re- 
mainder. Per Vyndb. Ray. 30. Pol. go. 3 - 
So, if Leſſee for Life, Remainder to A. for Life, Remainder to the firſt Iflue 
of A. Remainder to B. in Tail, leaſes for Years to A. who joins with B. in a Fine 
and Feoffment ; the Contingent Remainder to the firſt Iſſue ſtands good: for the 


Eſtate of the Leſſee for Life ſupports it. 2 Rol. 794. /. 5. 
So, if a Particular Eſtate be to two for Life, and one Joint-tenant releaſes to the 


other. R. per 3 J. Dolb. cont. Ray. 413. 1 Vent. 345. 2 Jon. 136. 
Or, to A. for Life, Remainder to his firſt Son in Tail, Remainder to A. in 
Fee; tho' the Fee be executed, the Remainder is not deſtroyed. Pol. go. 
So, if Leſſee for Life, &c. be diſſeiſed: for a preſent Right of Entry is ſuf- 
ficient to ſupport a Contingent Remainder. D. 1 Vent. 189. Per Holt, M. 9 V.; 
inter Thompſon and Leach. Salk. 577. 1 Co. 66.6. 135. 6. Semb. Pol. 98. (Vit 


Comyns's Rep. 45.) ” 


80, 


LT ATR. 


So, if Tenant for Life, Remainder to his Wife for Life, Remainder to B. 
Remainder” to the eldeſt Son of B. makes a Feoffment ; the Remainder to the 
eldeſt Son is not 'deſtroyed : for by the Feoffment the Eſtate of the Huſband 
and Wife ſhall be loſt; by which B. has a preſent Right of Entry. R. 2 Rol. 
J. 35. 794. J. 5.797. I. 5. Semb. Pol. 356, 381. Ex: 
796. 4 35.7 ) 4 ag 
And tho' the Leſſee, who has a preſent Right, does not enter during his Life, 
the firſt Feoffees may enter after his Death to revive the Contingent Eſtate. 
R. 2 Rol. 797. 1. 20. Or rather the Iſſue himſelf. Pol. 395.” 
/- Otherwiſe, if the Feoffees, after the Contingency happened, releaſe their 
Right, or by Feoffment or otherwiſe bar their Entry. K. 2 Rol. 797. J. 40. 
Semb. cont. Pol. 383. | 9 3 | | 

So, if there be Tenant for Life, Remainder to his firſt Son in-Tail, Remainder 
to B. for Life, Remainder to his firſt Son in Tail, Cc. and if B. grants by Fine 
to the Tenant for Life, who has a Son born, and then makes a Feoffment ; for 
the Right of the Son born is ſufficient. R. 1 Vent. 189. 2 Lev. 33. 

So it is ſafficient, tho' the Particular Eſtate be once merged or deſtroyed; if it 
be revived before the Remainder happens: As, if Leſſee for Life, upon which a 
Contingent Remainder is limited, makes a Feoffment upon Condition, and enters 
for the Condition broken, before the Contingency happens. Per Holt. M. g 
. z. inter D and Leach: Semb. cont. per Hale, 2 Sand. 387. (Vide Salk. 
„ eee e Wea | 1 

If Leſſee for Life, Remainder to his Wife for Life, Remainder to another upon 
a Contingency, makes a Feoffment, and dies, and his Wife enters before the 
Contingency happens: for this brings back the Eſtate of the Wife for Life, and 
the Contingent Uſe alſo. Semb. 2 Rol. 796. J. 50. Acc. 2 Rol. 797. I. 15, 30. 

So, if the Leſſee for Life be attainted for Treaſon, whereby his Eſtate is veſted 
in the King ; the firſt Son born before or after the Attainder ſhall have it : for 
the Eſtate of the Wife was ſufficient to ſupport the' Contingent Remainder to the 
Son. R. Sal. 576. | | | WI 44 

So, if B. after a Son born, with him in Fee, conveys to A. who makes a Feoff- 
ment, and then B. has another Son, and the firſt Son dies; the Right of Entry in 
the firſt Son is ſufficient. R. 2 Lev. 35. 12 5 | 

So it is ſufficient if the Remainder veſts, tho' the Particular Eſtate be afterwards 
defeated : As, if the Leſſor diſſeiſes the Leſſee for Life, and afterwards makes a 
Feoffment to the Uſe of B. during the Life of the Leſſee, Remainder to A. and 
the Leſſee enters upon B. whereby his Eſtate is defeated ; yet the Remainder to 
A. ſtands good. Co, L. 298. a. BY 

So, if a Leaſe be to an Infant for Life, Remainder to B. and the Infant at full 
Age diſagrees; yet the Remainder'is good. Co. L. 298. a. D. 1 Sid. 360. 

80, ere a Remainder is limited to a Perſon certain and known, tho' it takes 
Effect only upon a Contingency, yet it ſtands good, tho! the Particular Eſtate: be 
deſtroyed : As, a Deviſe to an eldeſt Son for Life, and if he does not pay Annu- 
ities, Ge. to the youngeſt Son; if the eldeſt Son makes a Feoffment, and after- 
wards fails in Payment of the Annuities, &c. the youngeſt Son may enter, R. 
2 Fol. 793. 1. 45. for it is not like an Uſe in Remainder. 16:9. 
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A Deviſe to A. for Life, Remainder to the eldeſt Son of A. and the Heirs 


of his Body; if A. dies, his Wife privement enſeint with a Son, the Son ſhall 
have it after his Birth. R. cont. but the Judgement was reverſed in Parliament. 
4 Mod. 28 5. | 3794 

[If A. ſeized of the Reverſion of Lands ſettled on his Son B.'s Marriage, deviſes 
them on Failure of Iſſue of B. and for want of Heirs Male of his own Body to his 
Daughter F. and the Heirs of her Body ; F. takes nothing, the Deviſe being 
void in its Creation, as being in too remote a Contingency,” Per the Judges in 
Parliament. Lady Laneſborough v. Fex, P. 66. 2. C. T. T. 262. 

If Lands are limited to A. for 99 Years, if he ſo long lives, and from the 
Death of A. or other ſooner. Determination of the Eſtate: limited to him for 99 
Years, to Truſtees and their Heirs during the Life of A. on Truft to preſerve 
contingent Uſes and Eſtates, and after. the End, or other ſooner Determination, 


to my Uſe of the firſt and other Sons of A. in Tail Male, like Remainder to B. 
OL, III. 
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t9\C-:and'thedefiRemainder iu b. for go Vents; if the fo dag es, Remaind. 
to Truſtees av above, and to the firſt and other Sons of D. in Tail-male; thep th 
Limitations to the firſt and other Sons of P. ate good Remainders. Smiti. ri 


v. Packhurſt. Opinion of the 2280 7 ges in ibe Nele MN 9 . le 
Athy 1344] ö 


12 144) But a Asie cannot be . n a Kent Eſtate : As, if 
Ifit Moby Hypo Heir endows his Mother, Remainder to A. in Fee. Pl. Cam. 25. 6. | 
fo rted by 'Tho''it be by way of an Uſe: As, if Huſband and Wife, ted in Right of 7 
1 the Wife, levy a Fine, and declare the Uſes to the Heirs af the Body of the Huſ. ea 
band upon his Wife to REIT R. 4 Mod. 155. Ce. Parl. 105. Skin. 351. 2 

Vide Les, (B. 2.—KE. 22 | 

So, if a Particular Eſtate is yoid i in its Creation, the Bamatnder limited upon in 

it is alſo void: As, if a Lord grants his Seigniory td the Terre-tenant for Life, 


Remainder over ; the Remainder is void : for the Seigniory granted to the Terre. 
tenant was extint. Dy. 140. 5. H 
So, if a Rent-charge be granted to a Terre-tenant for Years, Remainder over, in 

the Remainder is void: for, by the Grant to the T Terre-tendnt, the Rent is ſul 
d at the Commencement. 2 Rol. 415. /. 20. fio 
If aLe or confirms the Eſtate of the Leſice for Life, Remainder in Bee. PI. fon 
Com. 2 
Or illeiſes ln and afterwards makes a new Lacks to him for Life, Remainder thi 
in Fee: for the.Leffee is remitted. P/. Com. 25.6. det 
_ SqQa Grant to y ar as to a Monk, Ce. Remainder over, is void. ge! 
2 Woes 415. J. 25. Pl. Com. 3 Wa 
K „to a Per not in — Natura, for Life. 2 Rol. 415. L 27. | 
I if a Deviſe be to a Monk, a Perſon not in rerum Natur. &c. W. 
8 for the Remainder over ſhall be good. 2 Rol. 415. J. 30. Vide Devi R 
N. 1 ad 
a So, % the Particular Eſtate be only for Years, Remainder to the Right Heirs of a C 


B. it is void: for a Freehold cannot be in Abeyance. R. 1 Co. 130. 4. 134. b. 
13854 Mo. 720. 3 Co. 20. Ray. 83. Popb. 4. 

a Deviſe to A. for 50 Years, Remainder to the Heirs Males of the Body of 

A. will be a void Remainder. R. 4 Mod. 259. 1 Sal. 226. Skin. 408. 
Or, to A. for 50 Years if he ſo long live, Remainder to his firſt and other Sons, 

"Remainder to B. R. Mo. 488. K. Sal. 229. Semb. 2 Ver. 131, 372. 
Or, to B. for Years, Remainder to the right Heirs of B. Per 2 J. 4 Leo. 21. 
Yet a Remainder for Years; after a Term for Years, will be good; for it may 

be in Aheyance. Ray. 142. i 

380 2 Deviſe for 1 5 Years. Remainder to the firſt Son of B. ſhall be good: for 

the Law aids him gui inops Conflis. Ray. 83. Vide Deviſe, (N. 16 


(B. 15.) So, if the Particular Eſtate be merged or deftroyed before the Remainder veſt, 
2 rar- it never can veſt: As, if Tenant for Life, Remainder to the right Heirs of B. « 
be deſtroyed UPON another Contingency, Remainder to D. in Fee; if D. dies, and his Eſtate 
before the deſcends to the Tenant for Life, whereby his Eſtate is merged before the Contin- 
be ucleg“ gency happens; the Remainder never veſts. 1 Co. 135. 6. 

| So, in any Caſe, where the Reverſion defeends upon the Particular Eſtate, and 

drowns it before the Contingency happens. R. by all the Judges except Flemyng 
2 Cro. 260. 1 Bul. 61. Per Holt, 2 Sand. 386. Arge. 

So, tho' the Reverſion deſcends upon a Particular: Eſtate, with a Continge"! 

| Remainder, created by Deviſe; except when it may take Effect as an Execute!) 

Deviſe. R. 2 Cro. 260. R. 2 Lew 202. 

So, if the Particular Eſtate be merged i in the Reverſion by the Surrender «6 the 
Tenant. 

Or determined by the Death of the Tenant. R. 1 Sal. 2 38. 

Or, by the Death of Tenant in Tail without Iſſue. 2 Leo. 70. 

Tho' the Eſtate was created by Deviſe. R. 2 Leo. 70. Mo. 371. 
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80. if the Particular Eſtate be deſtroyed before the Contingeney happens, b 
*. or Wrong of the 'Tenant : As, if Tenant for Life, Remainder to bis 
right Heir in Tail, Remainder in Fee to Tenant for Life, makes a Feoffment, or 
leuies a Fine, whereby his Eſtate for Life is gone. R. 1 Co. 66. 5. R. Gro. El. 
630. 1 Co. 135. b. R. Mo. 545. | 

So 


Sal. Sy. 


So, af there be Tenant for Life, Remainder upon a Contingency, Remainder in 


Tail, and Tenant for Life zoins with the Remainder-man in Tail in a Fine; tho 
each paſſes only that which he lawfully may, the Remainder is loſt. Per Hale, 


2 Saud. 6. 5025 | 
80, Fr Tenant in Tail, Remainder to the right Heirs of B. makes a Feoffment 
in the Life of B. the Remainder never can veſt. 1 Co. 135. 6. 

80, tho' the Act which deſtroys the Particular Eſtate be voidable; As, if a 
Feme Covert be Tenant for Life, and the Reverſion is granted to her and her 
Huſband ;  tho' ſhe, may afterwards waive. it, the Contingent Remainder depend- 
ing thereon is gone. R. 2 Sand. 387. a Lev. 39. | 


fion : if his Surrender is not void, but only voidable. R. M. g V. 3. inter Thomp- 
ſon and Leach. Sal. 576. (Vide Comyns's Rep. 46.) 

So, if an Eſtate be ty Huſband and Wife for Life, Remainder to the Heirs of 
the Survivor, and the Huſband alone makes a Feoffment, and dies; the Remain- 
der is gone, tho' the Wife might avoid the Feoffment eo inffante that the Contin- 
gency happens. R. Cro. Car. 102. Vide 2 Rol. 796. J. 45. But Halt ſaid that it 
was @ nice Caſe. M.gW. z. inter Thompſon and Leach. (Vide Compns's Rep. 46.) 

So, if Tenant for Life makes a Feoffment upon Condition. Per Holt, M. g 
V. 3z. {Vide Comyns's Rep. 46.) 

Tho' the Condition be broken before the Contingent Remainder happens : for 
a bare Title of Entry is not, tho' a preſent Right of Entry is ſufficient to ſupport 
a Contingent Remainder. Per Holt, M. 9 V. 3. ide Comyns's Rep. 46.) 

Tho' the Particular Eftate be revived after the Remainder firſt attached : As, by 
Entry for a Condition broken, &c. Per Hale, 2 Sand. 387. Per Halt, MH. 9 
V. z. Sal. 577. (Vide Comyns's Rep. 46.) | 

So, if a Remainder to a Perſon in Efſe be contingent, becauſe it commences 
after a Contingent Fee to another nat in E,; if by Fine, &c.. the Particular 
Eſtate be deſtroyed before the other comes in Efſe, the Remainder in Eſe cannot 
take Effet. R. 1 Sal. 224. ; 

80 a future Right of Entry is not ſufficient to ſupport a Contingent Remainder, 
Dub. 1 Vent. 189. Per Holt acc. M. 9 W. z. inter Thompſon and Leach. (Vide 
Comyns's Rep. 46. Sal. 577.) | . 

As, if an Eſtate be limited to A. for Life, and afterwards to his Wife for Life, 
Remainder to the firſt Son of B. &c. If A. makes a Feoffment before B. has Iſſue, 
the Contingent Remainder is deſtroyed : for the Feoffment by 4. paſſes his Eſtate 
and the Remainder to the Wife during the Coverture ; and ſo no Right of Entry 
was in him during the Coverture. Semb. 2 Rol. 796. J. 45. | 
If A. be diffeiſed, and a Deſcent caſt, and five Years paſſed by which the Entry 
is tolled. Sal. 577. : | 

So, if the Freehold be gone, or defeated before the Remainder upon it veſts, 
tho' a Particular Eſtate for Years remains : As, if a Feoffment be to the Uſe of 


- 


1 2 Iſſue in the Life of A. the Remainder to his right Heirs is void. R. 
2 Kel. 791. J. 50. | | 

So, 5 a — Eſtate by Deviſe, Cc. be deſtroyed by the wrongful Act of 
the Tenant before any Remainder veſts, the wrongful Eſtate never can be made 
void but by the right Heirs of the Deviſor. 1 Sal. 224, 5. 

[By Stat. 10 CI V. 3. c. 16. A poſthumous Child, born after the next Rent 
Day after the Father's Death, is intitled to the intermediate Profits of Lands 
+ 5 well as to the Lands themſelves, Baſſet v. Baſſet, M. 1744. 3 At- 
JNS 203. . | | 

' | If 


1 


So, if Tenant for Life be Non compos, and makes a Surrender to him in Rever- 


A. for Years, Remainder to B. in Tail, Remainder to the right Heirs of A. If B. 
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af Tenant for Life be attainted for Treaſon, or Felony, N. Mo, $15. Semb. | 
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] 
wa 16.) If a Remainder be limited to commence upon 4 Coritih ncy, :which 
2 tall will not be before the Particular Eſtate determines, the . will 2 dab. , 
be Condla- tingent, and does not veſt immediately : As, if a Leaſe be to Ac for Life, Re. 
4 Devi, mainder to the Right Heirs of B. for perhaps A. may die * 8. ape: theory the \ 
(N. 16, 17.) Remainder will never take Effect. 305 20. 4. Pol. 56. 
[All Contingent Remainders may be reduced to two Heads ; we Where 2 Re- 1 
mainder is limited to a Perſon not in being, who may poſſibly never exiſt; xs Ml 7 
if an Eſtate is 3 to A. for Life; Remainder to his firſt Son, when he has WM 
no Child; and 2dly, Where a Remainder depends on a Contingency collateral to 0 
the Continuance o Pie Particular Eſtate; as if an Eſtate is limited to A. for Life, Wl » 
and after the Death of J. S. or after J. S. ſhall come from Rome; to B. in al 
Fee. Smith v. er 4 Opens: of the rune Fudges in tbe e Lords n 
1 3 At 134 8 Fo. uin ö 
if 4." A. deviſe 85 is Wile for Life, liens to wehr Child as the is with Child of 0 
this is a Contingent Remainder, though the Wife i is not with Chile: ' Gullivery, be 
Wicket, M. 19 G. 2. Wilſon 105. 0 
 ALeaſe to A. till his full Age, Remainder to B. 11 wil be a Contingent Re- 
mainder. R. 3 Co. 20. 2. E 
A Leaſe to A. for Life, Remainder to B. for. Life, and if B. dies before A. Re- th 
mainder to C. 3 Co. 20. 4. Y 
A Feoffment to A. to the Uſe of B. for the Life of C. and if B, and C. die, B. 
Remainder to D. The Remainder is Contingent. Lane 22: 1 
A Deviſe to A. for Life, and if he ſhall have Iſſue Male, to ſuch Iſſue; if he 
ſhall not have them to'B. Sem N 3 Lev. 434. R. 1 Sid. 47. Ray. 28. Er 
A Leaſe to A. for Life, and if B. pays fo much, Remainder to the right Heirs 
of B. For perhaps-B. will not pay . the Life of AI. Pol. 57. If 
Or, after the Death of A. and C. to B. For perhaps A. may die before C. wi | 
the Remaitider cannot commence till the Death of both. R. Pol. 357. dic 
A Leaſe for 40 Years if J. ſo long lives, Remainder, after the Death of A. to Ve 
another, is Contingent. 'Ray. 144. Pol. 67. 2 Ver. 131.' © R. 
To Huſband and * for NY and: afterwards to the Heirs of the Survivor — 
Co: L. 26. 2 his 
| 380, if a Remainder commences upon an nAR, which determines the Particular to 
8B Eftate : As, if a Leaſe be to A. till his Return from * and after his Return, the 
| to B. The Remainder to B. is Contingent. - R. 3 Co. 20. Cr 
| So, if a Remainder commences after a contingent Fee, it cannot be Veſted, 8 
| but Contingent: As, a Deviſe to 4. for Life, and if he has Iſſue Male, to B. 
| him in Fee; if he has not, to B. in Fee: the Remainder to B. is Contingent. ma) 
= R. 1 Sal. 224. 8 
| [If a Man deviſes Lands to his Daughter for Life, then to her firſt and other a ( 
| Sons i in Tail, then provides Portions for younger Children, then deviſes to Truſ- As, 
| tees, then gives them Power to receive. the Rents till ſhe is 21, and lay them out and 
| in Purchaſes to-the ſame Uſes, and then ſays. In caſe my Daughter depart R. | 
„ this Life without ue of her Body living at her Death,” he gives his Lands to 4 
| Truſtees till A. attains 21, then a Continuation of the Power to receive and lay in ] 
1 out Rents, then ** I give my Lands to the ſaid A. after he ſhall attain 21, for 24 
nt 


Life, Limitation to Sons, Limitation to Daughters,, and in Default, or if A. 
<< dies bende 21, and without Iſſue, then to B. for Life, without Impeachment, 
«© Remainder to firſt and other Sons, Remainder to C. for Life without Impeach- 
% ment, Remainder to firſt and other Sons,” and for Default then, &e. ; all the 
Limitations are Limitations to the Truſtee, in caſe 4. ſhould die before 21, and 
. Contingent only during his Minority; and after he attains 21, his Remainder 

all the ſubſequent Limitations, are veſted Remainders. Lethieullier v. Tracy, M. 

1753. 349 774 4] 

| Ne: deviſes Lands to his Son for Life, then to the Heirs Male or Female law- 
fully 1 of the Son's Body for ever, they paying out of the ſame, &c. i 
not paid, then to B. till paid, and then to return to the ſole Uſe of the Heir 
Male or Female 1 by the Son, and to his or her Heirs for ever; if 59 


dies without Iſſue then to B. This Remainder to B. is a Contingent not Ve 
| Remainde!, 
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Remainder, the Remainder to the Heirs of the Body of the S6n being a good 
contingent 1 Doe v. Holmes. T. 11 G. 3. 3 Will. 237. M. 12 G. 3. 
Milſ. 241. c | * | | | KF 
But there cannot be a Remainder for Years in Contingency : for every Leaſe for 
Years enures by way of Contract. Ray. 151. | 6:7 
{If a Man viſes all his Eſtates to Truſtees, their Heirs, Fc. to pay his Son 


| B. an Annuity, and if he has any Children, the Refidue of the Rents during 


B.'s Life for their Education, and after B.'s Death a Moiety of Truſt Eſtate to 
ſuch Children as he ſhall leave, their Heirs, &c. the other Moiety to the Children 
of C. and every other Child of his Daughter S. their Heirs, Sc.; and if B. dies 
without Iſſue, the firſt Moiety to C. and other Children of S. their Heirs, &c. 
and dire&ts annual Payment ta ſuch Wife as B. ſhall marry ; Teſtator dies, B. 
marries, has Iſſue a Son and Daughter, and dies; C. marrjes, has Iſſue a 


Daughter, and dies; the Limitation is well ſupported by the Eſtate in the Truſ- 


tees; and if it was not, it would be good as an Executory Deviſe. The Profits 
between the Teſtator's Death and the Birth of B. 's firſt Child go to his Children. 
Chapman v. Fliſſet, M. 9 G. 2. C. T. T. 145.) 2 

But if a Remainder be to commence upon a Thing caſual, but certain in the 8 . 
Event, tho' it be expreſſed that it ſhall not commence till the Caſualty happens, of aan a 
the Remainder ſhall be Veſted, and is not Contingent: As, if a Leaſe be for LD. Devi/e, 
Years if B. ſo long lives, Remainder, when B. dies, to D. For it is certain that N. 18 
B. muſt die, and the Words, when B. dies, denote the Time when the Remainder 
ſhall take Effect in Poſſeſſion. Pl. Com. 33, 4. | 


So, a Leaſe for Life or Years, Remainder after the Death of the Leſſee, or 


End of the Term, to B. 3 Co. 21. a, Cro. El. 450, 585. 


A Gift to 4. and the Heirs of his Body, and if it happens that he dies without 
Iſſue, Remainder to B; the Remainder veſts immediately. Hob. 3o, 31. 

A Deviſe to A. in Tail, and after his Death, without Ifſue, to B. and if B. 
dies without Ifſue, 4. not being alive, to C. in Fee; the Remainder to C. is 
Veſted : for the Words, A. not being alive, import nothing but what was implied. 
R. 1 Sal. 233. | | 


So, if a Fine or Feoffment be to A. till he comes back to England, and attains 


his full Age, or dies, and after his Return and full Age, or Death, Remainder 


to B; the Remainder veſts immediately: for it is of Neceſſity that he will do 
the one Thing or the other; for he will come back or die. Semb. 1 Leo. 244. 
Cro. El. 269. e 

So, if a Leaſe be for 99 Vears if A. lives ſo long, and after the Death of A. to 
B. in Fee; the Remainder will be Veſted: for it ſhall not be intended that A. 
may ſurvive the Term. R. Pol. 67. 8 

So, if a Remainder commences upon a Contingency, which does not denote 
a Condition precedent, but the Time of the Commencement of the Eſtate : 
As, a Deviſe to A. and afterwards to his 1ſt, 2d, zd, and 4th Sons in Tail, 
5 if the 4th Son dies without Iſſue, to B; he ſhall take tho' 4. has no Son. 

. Mo. 487. | | | | 
| So, a Deviſe to A. for Life, if ſhe does not marry ; and if ſhe marries, to B. 
in Tail, &c. the Remainder to B. is Veſted, and not Contingent : for the Deviſe 
to A. was during her Widowhood, and the Limitation to B. if ſhe marries, was 
tantamount as upon Determination of her Eſtate. R. Ray. 428. 

So, a Deviſe to A. for Life till he aliens, and then to B. &c. R. Mo. 487. 

Or, till he diſcontinues, Cc. R. 2 Cro. 697. Jon. 57. 5 | 

So, if a Remainder be limited to a Perſon in Efſe, after a Contingent Eſtate for 
Life, or in Tail, it ſhall be Veſted. 1 Sal. 224. f ; | 

If there is a Remainder to Children by Settlement or Will, it is not Mate- 
tal whether they are then alive or not; 90 it veſts in different Parts and Pro- 
portions, as they come in Ee. Goodwyn v. Goodwyn, H. 1748. 1 Vezey 226.) 


If an Eſtate be granted to Huſband and Wife for their joint Lives, Remainder IT 0 2 
to the Heirs of the Body of the Wife by the Huſband begotten; it ſhall be gate hall be 


. 3 N an executed, ard 
| | * not remain, 
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Vears, and the Limitation of the Inheritance, it ſhall be executed till the Con- 


(B 19.) 


A Remain- 


der; by chat cular Eſtate, it is ſufficient: As, if a Man makes a Leaſe to A. for Life, and 
Wods crea- that after the Death of A. the Lands redibunt to B. and C. and their Heirs ; it 


ted, 


' farſt Son in Tail, Remainder to the Huſband and Wife and the Heirs of their 


if it be to A. for Years, Remainder to B. for Life, Remainder to the right Heirs 


import that B. ſhall have it in the Life of A. if M. dies, but that he ſhall have i 


BE. & OATH 8. 


an Eſtate Tail executed in the Wife, tho' the Jointure is not ſevered. . 


28 if there be a Contingent me/ne Remainder between an Eſtate for Life, or 


tingency happens : As, if a Feoffment be to the Uſe of B. for Life, Remainder 
to Be Pest Son which B. ſhall have, in Tail, Remainder to B. and his Heirs , 
the Eſtate is executed in B. till the Son be born. ide 2 Sand. 38 3. 
So, to B. for Life, Remainder to the firſt Son which B. ſhall have, in Tail, Re. 
mainder to the Heirs of the Body of B. begotten, &c. an Eſtate Tail is executed 
in B. Cont, per 2 J. Cro: El. 316. But Acc. clearly, 2 Sand. 383, 386. 
So, if it be to B. for Life, Remainder to his firſt Son who ſhall have Iſſue Male 
and his Heirs for ever, and for want of ſuch Iflue, Remainder to B. and his Heirs, 
R. Cro. Car. 364. | XII | nd ah 
So a Deviſe to A. for Life, and after his Death to the Heirs of his Body, is an 
Eſtate Tail executed. R. Cart. 171. Vide Deviſe, (N. 5.) 
So a Covenant to ſtand ſeiſed to himſelf for Life, Remainder. to A. for Life, 
Remainder to the 1ſt, ad, 3d and every other Son of his Body, and the Heirs 
Male of the Bodies of ſuch 1ſt, ad and other Son iſſuing ſeverally and ſucceſſively ; 
Provided that if A. dies without Iſſue Male, the Covenantor ſhall ſtand ſeiſed to 
the Intent to raiſe 100/. for a Daughter, ſhall be an Eſtate Tail executed in 4, 
R. 2 Fon. 114. Sw” | 
957 F 79 > RAR to the Uſe of Huſband and Wife for Life, Remainder to their 


Bodies, is an Eſtate Tail executed in them. Co. L. 28. @. R. 11 Co. 80. 

But if an Eſtate be to A. for Life, Remainder to the next Heir Male of A. and 
the Heirs Male of his Body; it is not an Eſtate Tail executed in A. becauſe the 
Remainder is to his next Heir Male in the Singular Number, with Words of 
Limitation to his Heirs. R. 1 Co. 66. 6, : Archer. | | 

Or, to 4. for Life, Remainder ſenzors puero of his Body, in Tail. R. Mo. 104. 
Tho' the Remainder to the next Heir be upon a Contingency, and in Abeyance. 
Semb. Pol. 83, &c. 

So, if there be a neſne Remainder in Eſe, the Eftate ſhall not be executed: As, 


of A. it ſhall not be an Eſtate executed in 4. R. 3 Lev. 407. 

Or, to 4. for Life, Remainder to his Wife, COINS to the right Heirs 
which A. ſhall beget upon the Body of his Wife; it is not executed in A. becauſe 
of the Remainder to the Wife. R. Ray. 36. 1 Sid. 83. R. 2 Lev. 407. 

Or, to A, for Life, and afterwards to the Wife for Life, Remainder to the 
Heirs of both their Bodies. Ray. 36. R. 1 Lev. 37. 

So a Poſſibility may prevent the Execution of an Eſtate: As, if a Deviſe be 
to A. his Son and Heir, and if he dies without Iſſue living B. to B. and his 
Heirs ; if he has Iſſue living at his Death, to the Iſſue and his Heirs ; This 
meſne Poſſibility prevents the arena of the Eſtate for Life in A. by the Deſcent 
of the Fee. 3 Lev. 407. 

Sa, if an Eſtate comes by ſeveral Conveyances, it ſhall not be executed ; As, it 
by Indenture an Eſtate is ſettled to A. for Life, and afterwards by Deviſe it ü 
given to the Iſſues of the Body of A. Per Holt, Skin. 5 59. 


If any Words are uſed by which an Eſtate is raiſed depending & a Parti- 


will be a good Remainder to them. Pl. Com. 29. a. 
If a Leaſe be to A. for Life. Remainder to V. and if V. dies living A. that 
then it ſhall remain to B.; it will be a good Remainder to B: for it does not 


in Remainder, as W. had it. Pl. Com. 29. 6. 32. a. 

If a Deviſe he to A. for Life, and if he has Iſſue Male, to his Iſſue Male and 
his Heirs; a Remainder veſts in the firſt Son: for the Iſſue Male ſhall be taken 
as a ſingle Perſon. R. 1 Sal. 224. 
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lf a Demiſe be to A. for 10 Years, and of other Land to B. for 20 Years, Re- (B. 20.) 
mainder after the Determination of thoſe ſeveral Leaſes, to C; when the ro Years 1 
expire, the Remainder begins in the Land demiſed to 4: for it ſhall be conſtrued ; 
So a Deviſe of Land to A. for Life, of a Houſe to his Wife for a Year after his 
Death, and that after a Vear and the Death of A. all his Lands and Tenements 
ſhall go to B; he ſhall have the Houſe at the End of the Year, tho' 4. be then 
living. R. 1 Lev. 212. 5 FS | | 
If a Limitation be to the Uſe of A. for Life, and of other Land to the Uſe of 
B. for Life, and after the Death of A. and B. that the Whole ſhall go to D; he 
ſhall have, after the Death of each, the Land limited to him. R. Pol. 65, 67. 
If a Deviſe be to His two Sons and the Heirs of their Bodies, and that his 
Executor ſhall have it till his Sons attain their ſeveral Ages of 21 Years; if the 
Eldeſt attains 21 Years, he ſhall have his Part, tho' they are Joint-tenants. R. 
But ate there are Croſs-Remainders, or by expreſs Words he in Remainder 
(hall-not take Part till he takes the Whole, there the Remainder ſhall not take 
Effect by Parcels : As, if a Deviſe be to A. and B. and their Heirs equally to be 
divided, and if they die without Iſſue, I grve all the Lands to D; if A. dies without 
Iſſue, a Moiety does not go to D: for the Intent is expreſſed, that he ſhall take 
the Whole only when both are dead without Iſſue. R. Ray. 452. Pol. 425, 


$34 Vid Drug, (N. 14, 15.) 
' (B. 21.) A Gift in Tail, with a Fee expectant. 


If a Feoffment be to the Uſe of 4. and a Woman whom he intends to marry, 
and their Heirs, Hubendum to them and the Heirs of their Bodies, they have an 
Eſtate Tail, with a Fee expectant. R. 2 Rol. 19, 23. Cont. 8 Co. 154. b. Co. 
IL. 21. 4. Vide fait, (E. g.) a f 

Or if a Feoffment be to A. and the Heirs of his Body, Habendum to him and 
his Heirs. Co. L. 21. 4. | 


(B. 22.) Alienation by Tenant in Tail. 


By the Sr. V. 2. 1. de Donis, it was enacted, uod non babeant illi quibus Tene— \ (3:12) 
mentum fuit fic datum, (viz, the Tenant in Tail) Poteflatem alienandi, &c. eee hs 
And therefore, by Common Law fince this Statute, Tenant in Tail could not 1fve, 
by Fine, Feoffment, Grant, Releaſe, or Confirmation, &c. 'bar the Eſtate Tail. 
2 Inft. 335. 
Nor * in Tail by Deſcent, tho' the Statute ſays, li quibus Tenementum 
ſuit datum. 2 Inſt. 336. 
So he cannot charge the Eſtate Tail. 1 Rol. 841. J. 52. 
So, if he accepts a Fine Sur Conuzance de Droit come ceo, &c. from another 
that does not change his Eſtate. R. 1 Vent. 257. 
So a Fine by him, without Proclamations, does not bar the Entail, tho' it 
makes a Diſcontinuance. Semb. Jon. 254. Vide Fine, (G. 1.) | 


If Tenant in Tail makes a Grant of a Thing not in Eſe, as of a Rent de novo (B. 23.) 
out of Land, the Grant after his Death is void as to the Iſſue. Co. L. 327. b. What tall be 
3 Co. 85. 3. PI. Com. 437. 1 Lev. 168. = 

So, if he grants the next Avoidance. R. 1 Rol. 853. I. 5. 1 Bul. 32, 35. 

Or be bound in a Statute-Staple, &c. PI. Com. 437. 4. 

So, if Tenant in Tail in Remainder after an Eſtate for Life, grants his Eſtate 
to another, it determines by his Death. 

So, if Tenarit in Tail makes a Leaſe to commence after his Death by expreſs 
Words, it will be void. 1 d. 261. 


But if Tenant in Tail makes a Diſcontinuance by Feoffment, Cc. this is only (B. 24) 


— by Action of the Iſſue or him in Remainder or Reverſion. Co. L. 327. Wr 
F 


So, 


232 E 8 T A T E 8. 


$0, if by Bargain and Sale; Covenant to ſtand, ſeiſed, Leaſe and Releaſe, &c; he 
conveys to a Ne. a baſe, Fee paſſes, which is not avoided till Fate of the 
Iſſue. Vide Poſt, .( belli 
So, if Tenant in fa makes a Leaſe rendring Rent, not warranted. by thes, 
32 H. 8. it is only void able. 63 bad te 53 | 
Thoꝰ the Leaſe be to commence at a 3 Day, 3 he dies. before the Com- 
mencement. 11 Lol. 842. 4 50. 843. le 8.1K Hi. mee K. g od l 
Or, without rendring Rent. K. 1 Sid. 261. 818 1 
So, if Tenant in Tail grants an Advowſon, gone T — e WP. IR or 
other Thing which lies in Grant to another in Fee; | the, Iſſue in Taih may make 
the Grant void, or only voidable, at his Election: for he-may. 7 or. Claim 
make it void, or avoid it by a Fonmedan. (Co. L. 327. C. K. cg . Sas rn 
So, if Tenant in 1 grants a Reverſion or n 37 5 6. 86, 4. 
Tho the Grant was by Fine before the St. 32 H. 8B. R. 2 And. 110. 
f Tenant in Tal makes a Feoffment, tho he conan retain- the Eftate or 
Profits, yet the Right to the Entail remains in him; which. may be barred, by Fine 
or. Recovery, or, if it be not Wet e. hall gers to his 25 
R. Hob. 336. i. be AA 4 


2 25) So, by the ve. 4 H. 7 oY YR A Fine in & B. -of Lands, W and He- 
Mey a 4 after . ſhall be proclaimed the ſame Term and three follow. 
A Fine wth ing Terms at four ſeveral Days in every Term: And, being ſo proclaimed, 
Proclame- ſhall be a final Bar, and conclude all Friries and Strangers, * &c. Vid 


tions. 


Vide Pop, 1 Leo. 
. 314) And y the St. 32 H. 8. 36. Fines with Proclamations by Perſons of full 


Age of Los, Sc. before ſuch Fine levied entailed to. the Perſon levying the 
fame, or any of his Anceſtors, in Poſſeſſion, Reverſion, Remainder, or Uſe, 
ſhall be a ſufficient Bar and Diſcharge for ever againſt theres or any of their Heirs 
claiming only by ſuch Entail, &c. 

And therefore, if Tenant in Tail levies a Fine of Kg 1 him e with 
Proclamations, the Iſſue in Tail ſhall be barred by it: for the St. 32 H. g. makes 
it a Bar to the Iſſue expreſly. R. Ray. 359. 3 Co. 84. 

Tho' the Fi inc was levied of an Eſtate Tail in Reverſion or Remainder, and not 
in Poſſeſſion. 3 Co. 84. Cro. El. 610. 

So, if Tenant in Tail be diſſeiſed and afterwards levies a Fine with Proc lama- 
tions, the Iſſue ſhall be barred b it: for the Statute does not ſpeak of a Seiſin a 
the Time of the Fine, and the Iſſue, being privy, is eſtopped to ſay, quod parte 
Finis nibil babuerunt. R. 3 Co. 89, go. Cro. El. 610. 

Or makes a Diſcontinuance, and afterwards diſſeiſes the Diſcontinuee, and levic 
a Fine. RK. 3 Co. 91. a. Bord. pl. 156. Cro. El. 610. | 

Tho' the Diſcontinuee enters and avoids the Fine, before all the Proclamations 
paſs. R. 3 Co. 91. a. Cro. El. 610. 

So, 1 the King Tenant in Tail levies a Fi ine, Se, the Iſſue is barred. R. 

Co. 32. 
: If gr Iſſue in Tail levies a Fine, c. in the Life of the Tenant in Tail, 
who afterwards dies, the Iſſue and all his Iſſues are barred; for the Statute ſpeaks 
of Lands entailed to the Perſon levying the ſame, or any of bis  Anceftors. R. 3 C. 

I. 4. 90. 6. 
5 So, if the Iſſue i in Tail diſſeiſes his F ather, and afterwards — * the Fine. R. 

Co. 

: So, a Tenant in Tail has Iſſue two Sons, the eldeſt levies a Fine in the Life 
of his Father, who dies, and afterwards the eldeſt dies without Iſſue; the Fine 
ſhall be a Bar to the younger Brother : for he claims the Entail through his eldeſt 
B other. Per Periam, Mo. 252. Hob. 258. Co. L. 372. a. Jon. 3 

So, if there be Grandfather, Father, and Son, the Grandfather | NE, in Tail, 
the Father levies a Fine in the Life of the Grandfather, and dies in the Life of the 
Grandfather, and then the Eſtate deſcends to the Son; he ſhall be barred by the 
Fine of his Father : for, tho' he claims trom the Grandfather, yet he derives his 
Title through the Blood of bis Father. 3 Co. 90. 6. Heb. 333. . 


Lu 


8 ie 


So, if A. Tenant in Tail, Remaindet to the Heirs Male of his Father, levies 
a Fine, and dies without Iflue ; the Son of the Father by another Venter is 
barred. R. 15 10. K ah 6. | 

So, if an Eſtate Tail be deviſed to B. when he attains 24 Years of Age, and 
he before ſuch Age levies a Fine, and after ſuch Age dies; the Iſſue is barred : for 
the Statute ſpeaks of Land before the Time of the Fine entailed, &c. which extends 
to an Entail in futuro. R. Co. El. 122. 10 Co. 50. 4. 2 Leo. 36. 3 Leo. 211. 
Cro. El. 610. f ; > | 
So, if Huſband and Wife be Tenants in Tail, and the Huſband alone levies a 
Fine; it bars the Iſſue in Tail: for he claims as Heir of the Body of both. R. 
Dy. 351- b. R. 9 Co. 140. Bend. pl. 257" Dal. 50. R. 1 And. 39. Sav. g. 

And if the Huſband dies, and his Wife afterwards enters and avoids the Fine 
(as ſhe may within five Years) whereby ſhe is ſeiſed of an Eſtate Tail, and the 
gay x" are reveſted; yet after her Death the Iſſue is barred. Hob. 257, 
209, Dat. 50. | A 4 

12 if abend after a Fine by him alone, declares the Uſes to him and 
his Wife, by which they are remitted, and the Remainders reveſted; yet the 
Iſſue is barred: for after the Death of the Wife the Remitter ceaſes, and the 
Eſtates are turned again to a Right. Hob: 260. 8 

So, if Tenant in Tail of a Rent iſſuing out of the Manor of D. levies a Fine 
of the Manor, with Intent to bar the Rent; the Iſſue ſhall be barred, tho' the 
Rent 'was not expreſſed in the Fine: for it is comprized within a Fine of 
the Manor out of which it was iſſuing. Per 2 J. Hut. Cont, 2a Cro. 699. 


2 Rol. 500. | | 
So, if Tenant in Tail of an Office, levies a Fine of Land belonging to the 
Office. 2 Rol. 500, 


If Tenant in Tail levies a Fine and dies before all the Proclamations are paſt, 


90. 4a. Semb. 2 And. 112. 


And the Iſſue, by Entry, or Action, or Claim, before the Proclamations are 
gl cannot avoid the Fine. R. 3 Co. 87. 4. go. 6 | 


d every Fine ſhall be intended to be with Proclamations, till the contrary 
ppears. R. 3 Co. 86. 5. | 


And the Statutes which make a Fine with Proclamations a Bar, give all Inci- 
dents to perfect the Fine. 
clamat, Cc. K. 3 Co. 86. 6. | | | 

If Tenant in Tail levies a Fine, the Iſſue ſhall be barred, tho' within Age, 
out of the Realm, Covert, Non C , Or in Priſon. R. 3 Co.g1. 4. 
do the King Tenant in Tail may bar by Fine. Cro. Car. 96, 7. 

So a Fine by Tenant in Tail not only bars, bus extinguiſhes the Eſtate Tail, 
4 Mod. 5. 2 Leo. 37. 1 Sal. 338. | 


For a Fine by Tenant in Tail is as compleat a Bar to the Iſſue, as a Feoffment 
by Tenant in Fee. 1 Leo. 8 5. 


And therefore, it will be as effectual a Bar when found by Verdict, as if it had 
been pleaded. R. 2 Leo. 37. 

But if Tenant in Tail makes a Feoffment, and the Feoffee levies a Fine, the 
Iſſue in Tail is not barred if he claims within five Years after the Death of th 
Tenant in Tail. 3 Co. 87. 6. - | 
So, if Tenant in Tail 2 diſſeiſed, and the Diſſeiſor levies a Fine, and Tenant 
in Tail, or his Iflue, claims within five after the Fine. 3 Co. 87. 6. 

So, if the Fine by Tenant in Tail was not with Proclamations, but a Fine at 
Common Law, it is not a Bar, 


So, if Tenant in Tail levies a Fine Sur Grant & Render, the Iſſue may avoid it, 
if the Father dies before the Fine is executed. 3 Cv. 89. 6. 


» if Tenant in Tail, upon a Fine, grants and renders a Rent out of the 
re entailed, the Iſſue is not bound by it: for the Fine was not of the Land 


Pl. 141. PL. Com. 435. 6. 
„ 30 So, 


yet the Iſſue ſhall be barred if the Proclamations afterwards paſs. R. 3 Co. . ; 


If it be levied by him in Reverſion, &c. a Quid juris 


lelf, but of a Rent newly created. R. 3 Co. go. a. Semb. Dy. 213. 6. Bend. 
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80, if Tenant i in Tail has Iſſue two Sons, and the eldeſt levies a Fine, and dies 
in the Life of his Father; the youngeſt ſhall not be barred : for he does got 
claim by his eldeſt Brother. Hör need nictitiba” hin in his Pedigree. Pe- 
Periam, Mo. 252. R. 2 Gro. 689. R. Hob. 332. R. Go, Cor. 434. 2 Bit. | 
. Jon. 32. 

So, if there be Tenant in Tail to him and his Wits and the Heirs Malek of 
their Bodies, Remainder to them and their Heirs of theit Bodies, the Huſband 
dies having Ifſue a Son and. a Daughter, the Son levies a Fine, and dies without 
1 * in the Life of his Mother; the Daughter ſhall not be barred. R. Hob. 312. 

So, if there be three Sons, and the middle one levies a Fine, and ſurvives 12 

Father, but dies without Iſſue in the Life of the eldeſt Brother ; his Fine ſhall | 
not be a Bar to his eldeſt or youngeſt Brother. Hob. 333. 
So, if the Iſſue in Tail levies a F ihe, and Arbe cl che Tenant i in Tail maker 
a Leaſe not warranted by the St. 32, H. s. The Leaſe is good againſt the Conuſet, 
as long as the Iſſue in Tail does not fall. R. 2 Cre. 689. 2 Rel. 498. Bridg. 27. 
Jan, 6g. R. 1 Sid. 62. 1 Rol. 843. 4. 20. Vide Fine, (L.) 

Sc, if Tenant for Life, and he”! Remainder in Tail, join ina Leaſe to A. for 
Life, Remainder to B. for Life, an the flue in Tail accepts the Rent of A. and 
Tevies a Fine. R. Go. E!. 253: 

So, if Tenant in Tail es a "Leaſe, and afterwards levies a Fine; the 
Conuſee ſhall not avoid the Leaſe, 4. Med. 6. Dub. 1 Lev. 168. 

Or, if he and the Iſſue in Tail join in a Leaſe or Charge, and ifferwirds } Join 
th a Fine. 

Or, if hy Tenant in Tail makes a Leafe, Ee. and the Ifſue afterwards affen. 

it 3 fn”; ance.of Rent, and then levies a Fine. - 
© Tifue in Tail makes a Leaſe, and Itetwards dies, and lis the 

he — * Entail, levies a Fine. R. 44 Med. 5. Dy. 51. . 

TT "Otherwiſe, if the Leaſe was to Commence * future, arid the Fin ine 6227 levied 

by the Alus before the Commencement. R. 1 . 338. K. 1 Sid. 200. 

Skin. 2845, 307. 

80 A Tine by Tenant i in Tail of che King” s Gift; the Rivelgoti & Reminder 

| to the King, does not bat the Iſſue, in all Caſes where bu the Sz. 34 H. 8. 20. 

a Recovery 3 ſhould not be a Bar. Co. L. 372. R. 8 Co. 78. a. Fi 

Pa, (B. 31. 

| * 4 Fi ine! by Tenant in Tail i is not a Bar to him in ' Revichen' or Nen if 
he claims, or purſues his Action within five Years after the Tail ended. Co. . 
L. 372, 4. Vide Fine, (K. , 2. 5 


A FIR ee in a Real Action, ty Verdict upon ne dona þas, binds the 15 
very, G. 1 Ko Be 234% 
| Tenant i in Tail forfeits double the Value of the Marriage to the Lord, it 
binde * Iſſue. 1 Rol. 842. J. 5 
So, if Tenant in Tail grants a Rent-Charge for a Releaſe of a Right to the 
Land, it binds the Iſſue. 1 Rol. 842. J. 10. 
Or, in Purſuance of a Condition annexed to an Eſtate Tail. 1 Rol. 842. 
1. 20, 30. 
But if a Recovery be by Default without Voucher, the Iſſue may falghy. 
Rol. 840. J. 10. 
Tho the Recovery be in a Writ of Right. Co. L. 373. 4 
So, if the Lord recovers in a Ce "eſavit 12 Tenant in Tail, it 405 not bind 


the Iſſue, Co. L. 373. a. 


(B. 27.) So, if Tenant in Tail ſuffers a Common Bee it bars the Iſſue i in reſet 
A Common f the Recompence in Value. R. 10 Co. 37. 6. R. Poph. 100. © 


Recovery. 


Whatloteret + Tho' he dies before Execution. 1 Co. 106. 2 Rol. 396. J. 10. Dy. 374 4 
bete 376. 5 00 Vide Execution, (A. Li.” 
47 it fall 4 this has always beets allowed fince the Sr. de Donis. 10 Co. J. . . 


be paſſed, af in 9 63 A. 2, Kc.) Whe ag be a 2 Tenant to the Proc, Fi 4 in > NPI (B. 3, 4) Vi 
Copybeld, * 90 : / Tho 
2 ; . = CP 8 @ 


A 


ESTATES. 


Tho” oh had before levied a Fine, whereby his Eſtate Til is extinct. R. 
Rol. 22 

| Tho' the e Recompence i in Value can never be obtained. R. 10 Go. 38. 2. 
Tho it be erroneous ; fo long as it ſtands in Force. K. 6b. 100. 
so, if Tenant for Life, Remainder in Tail, . ſuffers © Common Recovery, and 


62, 570. Me. 690. 
1 Remainder in Fee. R. Cro. El. 56 562, 570. 3 Co 61. a 


band in Tail General, Remainder to B. and 
tho it is no Bar to the Wife and her Iſſue but for a Moiety, yet the Huſband 
having a n. in Tail General, all ſubſequent Remainders are barred. R. 
Lev. 108. 
a 80 a Common Recovery by Tenant in Tail bare all Kemaindert, or the 50 
depending upon it. 2 Rol. 396. J. 7%, 6. Ce. 42. 
2 5 all Charges granted by. him in Reverſion, or Remainder. R. I Co. 6 3: 4. 


in Tail, Remainder to B. and purchaſes Land, but never ſettles it, but 
15 a Recovery of it, this diſcharges the Lien, bars B. of the Benefit of 5 
Covenant, and of the Remainder. Mar wood v. Turner, H. 1732. 3 P. V. 

[If Tenant in Tail charges Land with any Incumbrance, "ll afterwards need 
Common - wes it lets in all Incumbrances. Beck v. Welſh, * 24 G. 2. 
1 Wulf. 276 

Soß if he in Remainder makes a Leaſe for Life, upon Condition; a Re- 
covery. by Tenant in Tail bars the Eſtate for Life, and alſo the Condition. K. 
2 Co. 52. 6. 

80 a Remainder to the Right Heirs of B. ſhall, be barred, tho' it be Hl 
ance. R. 6 Co. 42. a. Per Gawdy, 1 Co. 135. 6. 136. 2. 

So, a Remainder for Years: for the Leſſee cannot falſify. Per Twi 7 1 Sid. 
102. - 2 Lev. 30. 

805 a Deviſe to another, upon a Contingeney 1 the Death of Tenant in \ Tail 
without Iſſue. R. Mo. 


16 covenants on his Maitage to lay out 30007. in Land, and i, to 


Rent-Charge, Remainder over; a Common Recovery by the Tenant 1 in Tail bars 
the Rent-Charge. R. 2 Lev. 29, 30 

And, this, tho' the Recompence in Value does not extend to the Rent: for 
the ſuppoſed Recompence is the Cauſe of the Bar to the Iſſue, but the Ground of 
the Bar of the Reverſion or Remainder is, that it is a Common Aſſurance, ' and 
ug excepted out of the Sr. de Don. Per Hale, 2 Lev. 30. 

So, if there be Tenant in Tail, rendring Rent to him in the Reverſion; with 
Condition of Re-entry for Non-payment ; a Common Recovery by the Tenant in 
Tail bars the Condition. 2 Lev. 30. Cont. Sal. 570, 1. 

So, by a Common Recovery, a Power to make a Jointure, Leaſes, Se. ſhall be 
barred...” R. 2 Lev. 60. Vide Poiar, (D.) 

So a Common Recovery bars the Right of having a Writ of Error to reverſe a 
Fine by Tenant in Tail. R. Mo. 365. 


As, if a Gift in Tail be, uren Condition to pay a Sum in Groſs, and for Non- 
payment to re- enter. Sal. $71 

Or, upon Condition, that if the Donee marries any other than Searle, the 
Eſtate goes over. R. Sal. 570. 

So, if Tenant in Tail leaſes for Years, acknowledges a Judgment, &c. and 
iſterwards | ſuffers a Common Recovery to make a Jointure, &c. the Recovery 
enures for- Confirmation of the Leaſe, &c. R. Ca. Ch, 120. 2 And. 111. 
Vide Ante, (B. 25 

If Tenant in ail by Purchaſe per  formam Doni ex parte materna, with the 

everſion in Fee in him ex parte Materna, ſuffers a common Recovery to the Uſe 
of himſelf in Fee, the old Uſe is gone, and it deſcends to his right Heir. 

Martyn 


4 


2 him in Remainder ; it bars the . Tail. R. 10, Co. 44. 3 Co. 60. 5. 


4 47 Huſband and Wife are Tenants in 9 2 Tail, Remainder to the Huſ- 
Huſband alone ſuffers a Recovery 


80, if an Eſtate Tail 2 granted, and afterwards to the Uſe that B. ſhall have a 


So a Common Recovery bars a collateral Condition annexed to an Eſtate Tail: 
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(B. 28) 


weve of which he was actually ſeiſed, and all Remainders ge 2 n it. 
gt onete” "If Teuänt in Tail, in Rersinde 


(B. 29.) 
If it be by 
Tenant in 
Tail as 
Vouchee. 


N with Sing! 
Delli extends only to the Eſtate for Life 


Cc wn, 


ecovery 1s 
pleaded to to A. tunc tenentem liberi tenementti, (which | ought to be 


irg Recovery. R. Cro. El. 826. 


7 againſt whom a Pretipe is brought, and a Recovery had; the Eſtate Tail of (. 


8. 5. 3 Co. ö. 


REED x 8 T A 4 * . 
Fange Smakzen, E. 16 b. 2. Sr. 1159. ih 2. Meced, en Err 


[ tv 4. for 99 Yeats, if he fe long live, and from his 
Death ion to Truſtees and their Heirs during A. 
Life, to "olive ner Uſes and Eſtates, and after the End or ſooner Deter- 
mination, tô the Uſe of the firſt and other Sons of A. in Tail Male, with other 
Remainders over; and A. has a Son B. who attains 21, and A. and B. 
Fine, to make Tenant to Precipe, and ſuffer Recovery, in which B. is vouched, 
the Remialoders over are not barred. Smith. v. Packburft,  Opinivh of the twelve 
Jute #6. the Houſe of Lords, 1742. 3 Anh .! 


Tf this Principe be fte the rene in Tail hirnfelf, e b wa 


an Eſtate for eiſes the Tenant 
Voucher, the Sah is barred : for the 
and does not turn the Eſtate Tail to 
a Right. Cont. Semb. 85. a. Acc. 2 Rol. 395. J. 10. 
"But n6 Eftate (dll be barred, Which was turned to a Right, and of which 
the Trae to the Precipe had not actual Seifin, or Seiſin in Law. 2 Bol 


LON bene i Tenagt in Tail Indes a Feoffment to the Uk of himſelf in 
Fee, ot in Tail, and afterwards ſuffers'a Recovery, the firſt Eſtate Tail is not 
barred: for he was ſeiſed only of the Eſtate raed by the Feoffment. Pl. Com. 
8. a. Manxel, _ 

80, if He covenants to Rand ſeiſed to the Uſt of himfelf for Life, and ads. 
wits, 6 it Son in Tull, and afterwards fuſfers a Recovery with Sivgle Vonckr 


R. Tel. 

8, 1 Fenant i Thi icons, and takes back wn Bat rel. and a k- 
ad againſt him. 25. * 
„if Tetiant in Tail be - and the Dificifor enfeoffs him, 480 after- 


ds he ſuffers a Recovery with Single Foucher. R. 3 Co. 59. a. 2 Rol. . 
8, er eee eee in Tail, and a Rat 7 


for Life, and ſuffers a Recove 


1185 My be by Win, when the Tenant for Life appears by the ſame Record 
ving,) with Single Voucher; the Entail is not barred by it. Co. 59. . 

Fi uſband od TY are ſeiſed i in Tail, and a Recovery i is wad 'agai 

al and "alone. 42 1 

if A. Tenant for ife, Nenad to B. in Tail, joins in a Fine Sur Gram 

1 85 for Life, and afterwards to B. in Fee, and then B. ſuffers a Reco- 

ve with Single Voucher to the Uſe of himſelf in Fee; the Entail is not barred: 

00 the Fine did not make = Diſcontinuance, being by B. not ſeiſed in Tail, 

e Eftate Tail was deveſted by it, ſo that de was not ſeiſed in Tail at the 


enant in all leaſes to B. for Life, (which is a | Diſcontinuance,) and 
dies, and B. ſurrenders upon Condition to C. who has the Remainder in Til, 


is not barred; for C. was not remitted. R. Skin. 3, 63. 


If Tenant in Tail be Vouchee in a Common Recovery, he comes in in Privity 
of ſuch Eſtate as he ever had. Pl. Com. 8. a. Manxel., © 
And therefote,” if Huſband and Wife, ſeiſed to them and the Heirs of the Bod 
of the Huſband, make a Diſcontinuance, and the Diſcontinuee ſuffers a Recover) 
any vonches the Huſband ; the Tail ſhall be barred. R. 3 Co. 6. R. 6 Co. 32-6 
f Tenant in Special Tail diſcontinues, and takes back an Eſtate in * 
General, ahd afterwards takes back an Eſtate to him and his Heirs upon J. 
begotten, and afterwards diſcontinues, and the Diſcontinuee ſuffers a Recove!) 
2 Fydusbes the Tenant in Tail; the three ſeveral Entails are barred by men * 
compence : For the Vouchee comes in n in Privity of all 9 Eſtates. Pl. Con 


80, 
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os if the Tenant vouches a Stranger at frſt who afterwards vouches the Tenant | 
in Tail; bie Eſtate ſhall be barred- R. Sol. 351. 

So, if the Heir be vouched, he comes in in Privity f the Eftate of his 
Anceſtor to whom he was Heir: As if Tenant in Fee makes a Feoffment, and 
the Feoffee ſuffers a Recovery, and vouches the Heir of the Feoffor. Semb, 
Pl. Com. 7. 6. 

80, if Tenant in Tail in Poſſeſſion and he in Remainder bi jointly vouched, 
tho it be not ſo regular, yet the Vouchee ſhall be + 8 for the Joining of A 
Stranger with him does not prejudice. R. Sal. 571 

But the Vouchee comes in in the ſame Degree as he had the Eſtate at ert 
And therefore, if a Recovery would net har his 4 when he was ſeiſcd, it 
ſhall not, be barred if he be a Vouchee. . Pl. Com. 7. 5 

80, if a Parſon enfeoffs with Warranty, .and be vouched, he ſhall pray in Aid 
of the Patron and Ordinary. P/. Com. 7. 1 
If Tenant by the Curteſy enfeoffs with Warranty, and bs vouched; he mall 
have Aid: for he comes in in the ſame Plight as when He was 1exſed of the Land, 
Pl. Com. 7. 6. é "of pe 1 


gut a Common Nee does not bar an Intereſt pitcedetit to he Eſtate Tail (B. 36) 
of which the Recovery was ſuffered : As, if Tenant in Tail, Remainder to A. — yp M 
Remainder to H. Remainder-to C. makes a Feoffment, and the Feoffee ſuffers a barced, 
Recovery, and vouches B; his Eſtate Tail and all the ſubſequent Remainders are 
barred'; but not the Eſtate of A. or other precedent Eſtates. R. 3 Co. 6. 

So, if Tenant in Tail makes a Leaſe, and afterwards ſuffers 'a Recovery; the 
pow Leaſe is not barred. R. Cro. El. 7% Eg. Abr. 257. Vide Ante, 

B. 2 

So, 15 an Eſtate be granted to B. i in 3 rendtiug Rent to him in Reverſion 
and B. ſuffers a Recovery ; the Rent hall not be barred. R. Cro. E. 792. Per 
Hale, 2 Lev. 30. Sal. 571. | 

So, if Tenant in Tail makes a Mort and Amer würde ſuffers a Recovery 
for a collateral Purpoſe ; the Mortgage halt be confirmed by the Recovery. Eg. 

Abr. 2 

80, A a Common Recovery does not bar a Thing to which the Re- 
compence in Value does not extend; As, if a Man be not in in Privity of the 
Eſtate Tail : As, if Tenant in Tail be attainted of Treaſon, and the King grants 
his Eſtate . to A. who enfeoffs B. who ſuffers a Recovery, in which A. is 
vouched ; the Eſtate Tail is not barred ; for A. claims paramount the Entail. 
2 Rol. 394. J. 40. 

5 if Tenant in Tail be attainted of "PEN and afterwards ſuffers a Reco- 

; this does not bar the Remainder. 2 Rol. 394. J. 37. 
'Tenant in Tail enfeoffs B. who ſuffers a Common Recovery without 
W the Tenant in Tail. Ray. 2 

So a mere Poſſibility ſhall not be barred by a Recovery: As, if a Deviſs 
be to A. and his Heirs, and if he dies without Iſſue in the Life of B. to B; a 
Recovery by 4. without joining B. does not bar his Poſſibility. R. 2 Cro. 593. 
2 Rol. 394. J. 20. 

But if B. comes in as Vouchee, his Poſſibility ſhall be barred. 2 Cro. 593. 

do in all Caſes of an Executory Deviſe, a Recovery does not bar him who claims 


Fl 


in by ſuch Deviſe. R. 1 Lev. 136. 

So a Recovery by a Mortgagee, does not bar the Mortgagor, if he be not 
odf wuched. R. 2 Cre. 593. 
crys So, if an Eſtate be granted to 4. and his Heirs ſo long as B. has Heirs of his 


Body ; a Recovery by A. does not bar the Donor : for a Recovery by Tenant in 
Fee does not bar a collateral Intereſt as a Condition, Covenant, &c. Per 
Houghton, 2 Cro. 593- 


So, by the St. 34 & 3 H. 8. 20. A Common Recovery by Tenant in Tail of G 31.) 
f 


Lands, Sc. whereof the Reverſion, or Remainder at the Time of ſuch Recovery 2 8 


{hall be i in the King, ſhall not bind the Heirs in Tail. R. Dy. 32. 4. in Marg. mander, be 
Vor. III. | 3 P | So, in the King. 


66 


372 6. 2 Role 393. . 50s; 390. J. 13. R. Ma. 195+ 2 Ce. 15. 6. 1 And. 142. 


| 25 5 


ra xyz 


| „ 1 22 Record ; B. by Recovery cannot bar 8 Entail. 


{till in the Crown. Neal v. Wilding, P. 23 G. 2. 1 Will. 275.] 
9 yok this S. 34 H. 8. 30. does — extend to an Eſtate Tail made by a Subjed, 


| '$ Dy. 32+ 4. in Marg. 


N. Hard. 409. 


mainder to the King the Eſtate Tall and all Remainders are barred, except 


. | 
B G T A T E 
be Tegant in Tail. Ness sg ds ral Ae Resssgem eb React, 
der cd e ing; a Common Recovery-by. the Tenant iti, Tail does not bar the 
1 more chen the Heir in Tail. Co. L. 372. 3. 


ter a Git in Tail, grapts the Reverfon to another in Tail, 
e, ene en in Tail does not har the Reverſic 


0.77, 8 
So, if the King procures-a gubjectz for Money, Sc. to make to B. an Eftate 
Tail, for Recompence of Service, c. , Remainder to the 12 7 this 
L. 372. 6. 


a this dae ee to ſubſequent As well EC precedeat Gifts in Tail by 
King. Co. | 
125 J 5 $24 Har Abe Edate Tail, where it was given by the King, and 
the Reverſion continues in the Crow, 1 Sid. 166. "tec ics: EL 595: © 
Wy Tenant in Tail js owe 1 in the Crown, ſuffers Common R 
Single Voucher 1 4 H. 8. Recaveror gains a baſe Fee, — 
on Failure of Iſſue Male, and J cendible and alienable till then, the Reverſion 


he afterwards ate the Reyerſion or Remainder to the King. Co. I. 


Or, it deſcends lee to the King. Ce. L. 3 372: b. R. 2 Co. 1 5. . 


FEE if the Reverſion or Homajnc'er be ta the King only for Life or Years. Co, 


372+ 6. 
= if the Revetſion or Remainder be eranted over by the King, before the 
N ſuffered. Co. L. 372. 6. Ray. 2898. 

the Eſtate Tail be created by the King for a valuable Conſideration. Fer 


IA. ſeized in Fee enfeoffs C. (afterwards King) and. his Heirs far ever, who 
when King, by Letters Patent reciting, &c. and that he is willing ta do what 
_ * Faith and Conſcience require, grants the Premiſſes to B. Gran- 

Heir of A. to hold to B. and her Heirs of the Dutchy of Lancofeer, 

9 B. dies without Heirs, then to revert to the King and his Heirs : This js 
— within the Protection of St. 34 & 35 H. 8. c. 20. the Grant not being a Gift 
7 but made as an Act of Juſtice, Perkins v. Sewell, P. 8 C. 3 
222 | 

© So, if an E te Tail be varied by a new AQ of Parliament, Dub. Ry. 
260, 286, ag. | 

If the Reverſion, be granted by the King to A. to the Intent that there 
ſhall be a Recovery, and that it ſhall oh afterwards regranted to the King. 


Yet where a Reverſion or Remainder is in the King, a Recovery by Tenant in 
Tail cannot bar or deveſt ſuch Reyerſion, Cc. And therefore, 1 a Recovery be 
by Tenant in Tail, (which was not by Gift of the King,) the Reverſion or Re- 


the Eſtate of the King. 2 Rol. 394. 4. 2. R. Bend. pl. 254. Dy. 32. 4. 
I And. 142 
So, if a Recovery be by Tenant i in Tail, Remainder to the King in Tail, Re- 
mainder to B. in Fee; the Eſtate Fail and Remainder in Fee are barred. 2 Ra. 
394 J. 5. Tut. 848. 
where a Recovery is a Bar, a Fine with Proclamations ſhall be a Bar to 
the, Entail, tho' the Reverſion = the King. Co. L. 373. 4. 
S0, a Fine Sur Grant & Render.  Sav.. 106. | 
So a Fine by a Diſſeiſee of an Eſtate Tail of the Gift of the King, and Non- 
claim for five Years, ſhall be a Bar to the Tail. Co. L. 373. a. Dub. Cro. El. 
595 Said that 46, 1s nat Law. 1. Sid. 166. Vide Fine, (K. 1, 2.) 
„a collateral W of the Anceſtor of the. Tenant i in Tail. Co. L. 373; . 
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daten Fine by Tenant in Tull, where the Reveflion is in the King, does not 
gereſt the Reverfion, but paſſes the Eſtate to' the Conuſee, during the Continu- 
ance of the Entail, R. 3 Leo. 57. 4 Les. 40. Per 3 J. before the St. 34 H. 8. 
'Dy. 32. 4. n aa | | | 
r Revetfion upon an Eftate Tail be granted to the King, and before the Deed 
is inrolled, a Recovery is ſuffered ; the Reverſion is barred. Dub. Mo. 752. 


So, by Sr. 32 H. 8. 28. All Leaſes by Writing indented under Seal, for Years, (8. 32.) 
or Life, by any of full Age, having an Eſtate in Fee Tail ſhall be good againſt Penile 
the Lefſor and his Heits, in like Sort as if he had been ſeiſed in Fee Simple. Reg 32 / 
Provided not to extend to Leaſes of Lands then in Leaſe, if the Tame be not 8: 
ſurrendered or ended within a Year after the new Leaſe, nor of Lands not moſt I 
commonly letten for 26 Years next before, nor to Leaſes without Impeachment (G. 3.) 
of Waſte, or above 21 Yeats, or three Lives from the Day of making, or whereon Ay Poſt, 
is not reſerved during the Term the moſt accuſtomable Rent paid for the ſame { hs 
Tenements for 20 Years next before. oy a 
And that the Iſſue in Tail may Have the Reverſion, Rents, and Services, and 
all Remedies and Advantages after the Death of the Leſſor, in the ſame Manner 
as the Leſſor himſelf if living might have had. | 8 
But a Demiſe by any, not m the Eſtate Tail, does not bind his Ifſue 4 As, 
if Land be given to 4. and his Wife, and the Heirs of the Body of the Survivor, 
and they make a Leaſe for 21 Years, or three Lives, purſuant to the Directions of 
the Statute ; that does not bind the Iſſue: for the EHftate Tail does not veſt, till 
the Time of the Survivorſhip, in the Survivor. R. 10 Co. 51. a. 
$ a Demiſe by Tenant in Tail does not bind his Hue, if it be not by Inden- 
ture. Yide Poſt, (G. 5.) | | a4 
If it does yor commence from the Making, or the Day of the Making. Vide 
Pot; (G. c, 8. | | 85 
if 5 eee three Lives, or 21 Tears. Vid Peſt, (G. 5.) 
Or, diſpuniſhable for Waſte. Vide Poft, (G. 5. | 
Or, of Lands not moſt commonly letten, or occupied by the Farmers thereof, 
by the Space of 20 Years next before. Vide Pot, (G. 5.) 5 
Or, if there be not reſerved during the Tetm the moſt accuftomable Rent paid 
within 20 Years before. Vide Poſt, (G. 5.) 4 | | 
Yet if more be reſerved than the accuſtomable Rent, it is good. Co. L. 44. 6. 
So, if the antient yearly Rent be reſerved, it is ſufficient; tho' a Heriot, Fine 
upon the Death of the Tenant, or other caſual Profit, not annual, be not reſerved. 
Co. L. 44. b. Vide Poff, (G. 5.) | | 
So, if Tenant in Tail demiſes Part of Land moſt accuſtomably letten, and 
reſerves a Rent pro rats, it is ſufficient. Co. L. 44-6. 88 
Ot, if Parceners in Tail make Partition, and each demiſes her Part, reſerving 
a Rent pro ratd. Co. L. 44: 6. 5 
So, if Tenant in Tail to him and the Heirs Male of the Body of his Grand- 
father, demiſes, rendring Rent to him and his Heirs, and dies without Iſſue 
Male, having a Daughter who is his Heir; the Leaſe ſhall be good: for the 
Rent follows the Reverſion. R. Hard. go, 95. | 
So a Demiſe by Tenant in Tail does not bind him in Reverſion, or Remainder. 
Ny 6. K. Cro. El. 602. R.8 Co. 34. a. Cont. Dy. 48. b. But Acc. in Marg. 
So a Leaſe by a Woman Tenant in Tail, who takes Huſband, and the Huſ- 
12 being Tenant by the Curteſy, ſurrenders to the Iſſue, does not bind the 
ue. Mo. 8. 


If Tenant in Tail levies a Fine, or ſuffers a Recovery, the whole Right of the i, Be 33), 
Entail is barred and extinguiſhed. Hob. 337. 8 


. enation 

If he levies a Fine to him in Reverſion; the Entail is extinct, and the Conuſee Teras K 

1s in in his Reverſion. Jon. 33. 2 
If he makes a Feoffment, - whole Eſtate is gone as to himſelf; but the 

Right of the Entail remains in him, which ſhall afterwards deſcend to his Iſſue 

m Tail. Hob. 336. | ay 


3 But 


2 — — ws. 4 - Þ — 
— — _ 
4 4 . = PX. — — 
* — — — — 2 — —— —— 


440 


- void: 1 25 nothing remains in 


Tail is in Abeyance. Lit. S. 649. 


flatum to A. who dies in the Life of the Grantor ; the King ſhall have it imme. 


K. Be 727% Eg R. Cro. El. 895. Ney 2 I Brownl. 193. R. 1 And. 291. 


his Heirs. R. inter Machel and Clerk. {Vid Sal. 619. Comyn:'s Rep. 119.) 


- — 


7 


ID 8 1 A T E s. 


But if Tenant in Tail, in Nee after an Eſtate for Liße, levies a Fine 
Sur Conceſfit, to the Tenant for Life, it does not pake an Alteration of the Ental 
aftet the Life determined. R. 2 Cro. 40. 

Tho it be to Huſband and Wife for the Life of the Wife — was . 
* Life; and it is no Diſcontinuance or Bar to the Entail but for her Life only 

2 Cro. 40. 

If Tenant in Tail grants totum ſtatum ſuum to another; the Grantee has an Eſtat 
uk, for the Life of Tenant in Tail; but the Eſtate Tail I be in Abeyance, 

FS. 636: 

380, if he releaſes to a Diſteiſor all his Right, the Right to the Inheritance ; in 


So, if Tenant in Tail be attainted for Felony, and the King, upon Office, 
enters; the Eſtate Tail ſhall be in Abeyance. Co. L. 345. . 
And after a Grant of fotum Aatum um, the Tenant in Tail cannot maintain 

| Waſte : for no Reverſion remains in him. Lit. S. 650. | 
80, if he grants torun Aalum 2 Remainder to another, the Remainder i. 
im after bis whole Eſtate is granted. K. 2 


Co. 
I Tenant for Life, the Reverſion or ae to the King, grants totun 


diately. Sau. 62. 
But a Grant of his whole Eſtate by the King Tenant in Tail is void: for the 
Kin is deceived, in his Grant. 1 Co. 46. 4. 52. 4. 
If there be Tenant in Tail, Remainder to B. in Tail, and B. TR Deed 
inrolled conveys to the King and his e ; nothing paſſes but for the Life of B. 
Dub. Codb. 442. 

If Tenant in Tail covenants to Rand ſeiſed to the Uſe of himſelf for Life, 
Remainder to his Son in Tail; this does not make an Alteration in his Eſtate, but 
he remains Tenant. j in Tail as before, and his Wife ſhall be endowed, Cc. f. 
Mo. 32. R. Tel. 51. R. 2 Co. 52. 4. K. Cro. El. (471.) And tho' thek 
Books ſpeak of an Alteration for his own Life, yet in Reality there is not any 
Alteration. R. Tr. 1 An. B. R. inter Machel and Clerk. {Vide Sal. 619. 


R. Cro. E 

So, if he _ a Bargain and Sale to B: who rebargains to him, he ſhall be 
Tenant in Tail as before. 27. 51. 

So, if he grants an Advowſon to B. to the Uſe of himſelf and his Wife and 
to the Heirs Male of the Huſband ;. it ſhall be void as to the Wife after the 
Death of the Huſband. R. 1 Brown. 161. 

Vet it ſeems that to ſome Reſpects there is an Alectation as to himſelf; for 
a Recovery afterwards by him with Single Foucher, does not bar Remainder 
Mr on the firſt Entail : for he was not ſeiſed of the firſt Eſtate Tail. 
R. Tel. 

But i Tenant in Tail bargains and ſells to B. and his Heirs ; a baſe Fee paſſes, 
which ſhall not be avoided till Entry of the Iſſue. Fer Holt, Tr. 1 An. inter 
Machel and Clerk. (Vide Sal. 619. Comyns's Rep. 119.) K. 10 Co. 96. a. 

So, if he conveys by Leaſe and Releaſe to B. and his Heirs. R. inter Macbel 
and Clerk. (Vide Sal. 619. Comyns's 4 i 119. ) It is called a Freehold deſcendi- 
ble, 1 Sand. 261. 

Or, covenants to ſtand ſeiſed to B. and his Heirs. Per Holt, acer Machel 
and Clerk. ; 

So, if he covenants to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder 
fo B. and his Heirs. R. Tr. 1 An. inter Machel ard Clerk. (Vide Sal. 619. 
Comyns's Rep. 119. 

Or, bargains and ſells to the Uſe of himſelf for Life, Remainder to B. and 


Or, if he covenants to ſtand ſeiſed to A. for Life, Remainder to B. and his 
Heirs; tho' T. dies in the Life-time of the Tenant in Tail. Per Holt, inter 
Machel and Clerk. * (Vide Sal. 619. Comyns's Rep. 119.) 8 


7 
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Or, to himſelf tor Yeats if he ſhall ſo long live, Remainder | to his Son fot 
Life, &c. Dub. 2 Lev. 84. 


If the. Bargainee of Tenant in Tail, Sc. enters; his Eſtate deſcends to his 
Heir, till it be avoided. D. 10 Co. 9 


Pau. Cart. 210. D. Cont! Cho. Kl. 80 f. Mo. 5 
Nor (hall he be ſubject to Waſte or Forfeiture. 10 Co. 98. Cart. 210. 
And his Deviſe is good till avoided. 

210. R. that the Deviſe is void: 1 Sand. 261. 

[Tenant in Tail of Lands mortgaged, is not obliged to keep down the Intereſt; 
but Tenant for Life i is. Chapiin v. Chaplin, H. 1733. 3 P. M. 229: ] 


0 An Eſtate Tail after pollibility of Iſſue erima. 


0. 1.7 What ſhall be. 


ENANT in Tail after Poſſibility of Iſfue extinct, is, when by the Death 

of one of the Tenants in Special Tail, there is no Poflibility of Iſſue 
inheritable to the ſame Entail,.'the Survivor i® Tenant in Tail after Poſibility, 
Ge. As, if, a Gift in Tail be to Huſband and Wife and the Heirs of their Bodies 
begotten, and one of them dies without Iſſue. Lit. S. 32. 


Or, if they have Iſſue, and after the Death of one, the Iſſue dies without 


Iſſue. Lit. S. 32. 

80, if a Gift be to a Huſband and the Heirs of his Body begotten upon A. his 
Wife, and A. dies without Iſſue. Lit. S. 33. 

Or, to a Huſband with a Daughter or Couſin in Fran marriage, and the 
Wife dies without Ile; the Hufband is Tenant in Tail after Poſſibility, Cc. 
Co. L. 28. 6. 

But if there be any Poſſibility of Iſſue inheritable to the Entail, the Survivor 
ſhall not be Tenant in Tail after Poſſibility, Sc. As; if Huſband and Wife to 
them and the Heirs of their Bodies be each 100 Yeard of Age, they are not Te- 
nants after Poſſibility, &c: for the Law does not intend an ne of Iſſue. 
Co. L. 28. PR | 

So Donee in Tail General can never be Tenant in Tail after Poſſibility: fot 
there never can be in him an Impoſſibility of Iſſue inkeritable to his fate: 
Lit: S. 34. | 


Nor, the Iſſue of a Dotice in Special Tail, Ibid. 


And therefore, if a Gift be to a Huſband aid the Heits of his Body, Remain- 


der to him and his Wife and the Heirs of their Bodies, tho' the Huſband dies 
without Iſſue, the Wife ſhall not be Tenant after Poſſibility, &c. for the Remain- 
der after the Tail General never took Effect. Co. L. 28. 6. 4 

80 no one can become Tenant after Poſſibility but by the Act of God: and 
therefore, if Huſband and Wife by Feoffment take an Eſtate which is limited to 
the Uſe of them for their Lives, and afterwards to their firſt Iſſue Male in Tail, 
and afterwards to the Heirs of their Bodies; tho' they have an Eſtate in Special 
Tail executed, yet if Iſſue be born, they become Tenants for Life only, and not 
Tenants in Tail after Poſſibility, c. Co. L. 28. 4. 

So, if Tenants in Spegial Tail are divorced @ Vinculo, they have but an Eſtate 


for Lie 1 but neither ſhall have the Privilege of Tenant after Poſſibility, &c. 
becauſe the Divorce was not by the Act of God, but ex proviſione Hominis. | 


Co. L. 28. 4. 


(C. 2.) In what Reſpects Tenant in TaiÞ after Poſſibility, &c. 
regarded only as 4 oo for Life. 


Tenant in Tail aftet Poſſibility, Se. 2 make an Exchange with Tenant for 7 4, 


And his Wife ſhall be endowed: 5 "BY 3: 28. 6. 10 Co. 98. a; Cont. fer 


Dy. 253. G Cro, El. 80g. Cart. 
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ife: for their Eſtates are | egnart in e tho” not in FINE r L. Wi a; C. 1 


Vor. IH. .: Maire E'Y Q 
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| Wn 4 Co. 53. 4. 


ow during her Life, 


. 
So, if Tenant in Tail after Poſlibility, Ge. makes a eee it will be a 


Forfeiture. Co. L. 28. 4. Pide Porjeiture, (A. 1.) 


Or, if he otherwiſe aliens in Fee. Co. L. 28. 6. 

80 his Eſtate ſhall be merged by a Deſcent or nes of the FER or 
Remainder to him in F ce, or in Tail: for the Fee, i the Eſtate Tal, ſhall be 
executed. Cd. L. 28. a. 

So, upon his Default, there ſhall be Receipt of kim in | Revetfion, or Remaiq- 


. Co. L. 28. 4 


So, if He cuts our Trees, the Leſſor ſhall tile them, tho Waſte does not lie 
4 | 7 


8 8.) What Priviſee he CHER above a Tenant for Life. 


But in reſpe& of his Eftate;/ whichiwas originally an Eſtate Tail, Tenant after | 


Poſlibility, &c. ſhall-not be puniſhed for Waſte. Co, L. 27. 6. 
Nor compellable to attorn to a Grant of the Reverſion. 141d. 
Nor ſhall he have Aid of him in the Reverſion. 141d. | 


80 A Writ of Con/imili Caſt does not = upon his Aeon nor a Writ of 


Intruſion after his Death. 54d. 
80 in a Writ of Right he may jom TR Mi iſe in a ſpecial Manner, Ibid. 
And in a far by or againſt him, he ſhall not be named as Tenant for 


Life. 151d. 


But an Aſſignee of an Eſtate after Poſlbility, Sc. ſhall not have any Privileg 
above a Tenant for Life: for the Privity, by the Aſſignment, is gone; and bn 
it the en Co. L. 28. 4. 11 Co. $349. 


-(D) Lenant by the Curteſy of England. 


(0 1.) Who ſhall be. 


F a Man takes 'a Wife iſed in Fee, or in Tail, by whom be has Iſſue, he 

- ſhall hold, by the 8 ſy of Englond, the Lands after the Death of his 

Wife, for his Life. Lit. S 

So, if the Wife be ſeiſed 65 any Eſtate which ſuch Iſſue Gicht inherit. 

Tho' the Wife afterwards dies without Aue, by which her Eſtate is deter- 
mined. R. 8 Co. 34. Paine. 

So, if the Wife ever was ſciſed, tho he be erde diſſeiſed. Co. L. 30. 4. 

So, if the Wife had only a Seiſin in Law, where a Seiſin in Fact was not poſ- 
ſible: As, if an Advowſon deſcends to EAI who takes Huſband, has Iflue, 
and dies before Avoidance.  Co..L. 29. 

Or a Rent deſcends, and ſhe dies before Rent incurs. 1d. 

A Man ſhall be Tenant by the Curteſy of Lands, or Tenements. 

Of Rents, Advowſons, Commons, &c. 

Tho' the Rent, Common, Fc. de 6-2, ni when the Suſpenſion is only for 
Years. Co. P. 29. 'b. 

Of an Office, or Dignity.” Co. L. 29. a. C. | 

Of a Caſtle, or Caput Baroniæ vel Comitatls, Co. L, 30. 4 

Of Common ſans nombre. Co. L. 30. . 

So a Man ſhall be Tenant by the Gartely tho' the Eſtate Tail, Ge. of which 
the Wife was ſeiſed be determined.” Co. L. 30. 

[Huſband may be Tenant by the Curteſy of 8 a Truſt, though a Wife cannot 
have Dower thereof. Chaplin v. Chaplin, H. 1733. 3 P. V. 229.) * 

[If a Woman ſeized in Fee mortgages; marries, has Iflue, and dies without 
redeeming, the Huſband is Tenant by the Curteſy of the mortgaged Premiſſes, 


for the Land in Equity is conſidered only as a Pledge for the Money, and does 


not alter the Mortgagor's Poſſeſſion. Caſtarnev. Scarfe, H. 1737. 1 Atkyns 603. 
(Ife by Articles previous to Marriage a Woman grants to her intended Huſband 
Ki Intereſt of her Money, and the Rents of her Eſtates, t 


have 


maintain the Houſe, Cc. this does not abridge his legal Rights, but he ſhall 


E S T A T E s. 


have the Curteſy in her teal Eftate at the Marriage, and in wha 
afterwards. Steadman v. Palling, H. 1746. F Atkyns 42 


t came to her 
[If Lands on which Leaſes for Years are exi | 
to a Wife as Tenant in Tail, and ſhe ſurvives three Months after Rent-da 
incurred, "but makes no Entry, nor is any Rent paid during her Life, yet this 
is ſuch a Poſſeſſion of the Wife as will make the Huſband Te 
De Gray v. Richardſon, P. 1747. 3 Athyns 469.] 
[A Huſband ſhall be Tenant by the Curteſy of Mon 
Land. Cunningham v. Moody, M. 1748. 1 Vezey 174. | 
And if a Huſband has Iſſue by his Wife, it is ſufficient to make him Tenant 
by the Curteſy, tho' the Iſſue dies immediately: for if it be born alive it is ſuf- 
ficient. Co. L. 29. 6. N | if 2 
Tho' it was never heard to cry: for Crying 1s but Evidence of the Life. 
0. L. 29. 6. * aa | i 
l Tho Fl Iſſue be born and dies before the Eſtate deſcends to the Wife. Co. 
L. 29. b. 8 Co. 35. b. Bro. Tenant per Curteſy 12. * | | 
So, by the Cuſtom of Gave/tind, a Man ſhall be Tenant by the Curteſy with- 
out having Iſſue. Co. L. 30. 2. 
[Huſband leaving his Wife, and living with another Woman, does not forfeit 
his Tenancy by the Curteſy. Sdnry v. Sidney, P. 1734. 3 P. V. 269. 


9.] 
And by having Iſſue, the Huſband, in the Life of his Wife, ſhall do Homage 
alone. Co. . 30. A. . 


And an Avowry ſhall be made upon the Huſband alone. Ce. L. 30. a. 

If the Huſband after Hue makes a Feoffment, the Feoffee ſhall hold during 
the Life of the Huſband : for his Feoffment was not a Forfeiture. Co. L. 0. 4. 

But by the Feoffment his Title to be Tenant by the Curteſy was extinguiſhed : 


ing, and a Rane incurred, deſcend . 


ey to be conſidered as 
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nant by the Curteſy. 


and therefore, if the Feoffment was upon Condition, and he enters for the Con- 


dition broken; he ſhall not afterwards be Tenant by the Carteſy. Co. L. 30. 6. 
So, if he levies a Fine, which is reverſed after the Death of his Wife; his 
Title to be Tenant by the Curteſy ſhall be extinct. Semb. 5 Mod. 67. 


Otherwiſe, if the Fine be reverſed by Error in the Life of his Wife : for he 
has afterwards a new Title. 5 Mod. 67. 


(D. 2.) Who not. 


But a Man ſhall not be Tenant by the Curteſy, where the Wife is not ſeiſed 
of ſuch Eſtate as that the Iſſue which her Huſband has by her may, by Poſſibility, 
inherit the ſame Eſtate. | 

As, if a Woman has an Eſtate to her and the Heirs Male of her Body, and 
5 has Iſſue a Daughter; her Huſband ſhall not be Tenant by the Curteſy. 

e Tawse 2 Cy | 

If a Woman Tenant in Tail makes a Diſcontinuance, and takes back an Eſtate 
in Fee, and then takes Huſband, has Iflue, and dies; the Iſſue. by a Formedon, 
may recover the Eſtate Tail in the Life of its Father: for ſhe was not ſeiſed of 
the Tail during the Coverture. ©». L. 29. 5. 


If an Eſtate be given to two Women and the Heirs of their Bodies, and one of 
them takes Huſband, and has Iſſue. (ont. Co., L. 30. a. Acc. 2 Rel. go. J. 50. 
Semb. acc. Co. L. 183. Eg. Cv. 150.* 2 


So he ſhall not be Tenant by the Curteſy of a Seiſin in Law, where by Poſſi- 


man, who takes Huſband, has Iſſue, and dies before Entry. Co. L. 29. a. 
So he ſhall not be Tenant by the Curteſy of a bare Right or Title. Bid. 
Nor, of a Reverſion, or Remainder, expectant upon an Eſtate of Free- 
hold. Id. | 
Nor, ef a Seigniory, Rent, or Common, Sc. ſuſpended for Life. - Co. L. 29. 6. 
So, if the Eſtate of the Wife determines with [Ne Life by expreſs Limitation 
of Condition, tho' the Wife had a Fee by a ſubſequent Remainder, or by Deſ- 
cent, the Huſband ſhall not be Tenant by the Curteſy: As, if an Eſtate be 
limited to the Wife for Life, afterwards. to the firſt, ſecond, and other Sons in 


Tail, 


* 2d Part of 
2 Mod, Ca. 
bility ſhe might have obtained an actual Seiſin: As, if Lands deſcend to a Wo- 
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to her Iſſue, by which the Fee deſcends in the mean Time to the Woman, , being 


® 2d Part of 
2 M. d. Ca. 


VideCopyheld, 
(C. 10.) — 
Deviſe, N. 7. 


made; or of Things which lie in Grant, without Liyery : As, a Leaſe toa Man 


E 8 T A 1 E 4 


If. 


Dh 555 by "Heirs of her 16 ne in fr her Huſband. is not Teng oo the 
Curteſy, it being only an Executory Truſt, and ſhe taking önly an Eſtate for 
Life, Roberts v. Dixwell, M. 1738. 1 Atkyns 607.] 

If Land is'deviſed to A" and het Heirs, and if ſhe die before Her Huſtaditd: he 
to have 20/. per Annum fot Life, the Remainder to go to her Children, the 
Huſband is not Tenant by the Curteſy. Suniner v. Partridge, T. 1740. 2 
Athyns 4 

117 a 52 gives his Real Eſtate to Truſtees, to permit his Dau ughter to ate 
the Profits, and to diſpoſe, &c, for her ſeparate Uſe, notwithſtanding her Cover- 
ture, her Huſband is not Tenant by the Cu Curteſy. Hrorie v. Greenoanh, P. 1749- 
3 Atkyns 695. 1 Vezey 298.] 

Or, if a Deviſe be to a Woman ſors Life, with 2 Contihgent Remainder' 


Heir to the Teſtator; her Huſband ſhall not be Tenant by the Curiely, . 

Eg. Ca. 

50 he 8 not be Tenant by the Curteſy, if he has not Iſſue born alive. 
If the Iſſue be ript out of the Belly of its Mother, tho' it be alive. Co. L. 29. b, 
If the Iſſue be a Monſter which has not human Form. Jbid. 
So, if after Iſſue he be attainted for Felony, and pardoned ; he ſhall not be Tenant 

by the ONE; if he has not Ive after the Pardon. Per Keble, 13 H: 7. 75 4. 


| Tenant in Dower. 
Who {hall be, and who not, Vide in Dower, (A. 1, 2, &c.) 
(E) Tenant foz Life, 
(E. 1.) Who ſhall be. 


EN AN T for Term of Life ſhall be, when Lands are | demiſed to 5 Man 
for his Life. Lit. S. 56. | 
Or, for the Life of another. 76:9. 

Or, for the Life of himſelf and ſeveral others. Co. L. 41. b. Mo. 8. 

So; if Tenant for Life, by Curteſy, or in Dower, grants his or her Eftate 
over, the Grantee ſhall be Tenant per auter vie. Co. L. 41. 6. | 

So, if Lands are demiſed or granted to a Man, generally, and Livery made 
upon it. Co. L. 42. 4. 6 

And ſuch Demiſe or Grant to another, generally, by Tenant i in F ee, wall be 
an Eſtate to the Leſſee for his own Life. Bid. | | 
Buy Tenant in Tail, it ſhall be for the Life of the Leſſor: for that i is all which 
he can lawfully grant. Lid. 

So a Demiſe to another for a Time indeterminate, paſſes for Life, if Livery bt 


quamdiu fe bene geſſerit. Tbid. © 
To a Woman durante Viduitate ; or, dum fola. Thid. 
To Huſband and Wife, during Coverture. 1bid. 
To A. as long as he inhabits. 1d. 
Or, pays ſuch Rent. 17d. 
Or, till he be preferred to ſuch a Benefice. Bid. 
Or, till out of the Profits he has paid 100/. or other Sum. Idid. 5 
Or, during his Exile, if he be abſent from his Country; tho' not by Edit, 
but voluntarily. R. 1 Vent. 326. | 805 
3 ; 


E 8 T A 11 25 8. | 
ts Office at Will, and a Rent for it for his Life; he has 


bo, if the Ring grits 


in Eſtate for Life in the Rent, tho! it determines with: the Office. Co. L. 42. 4. 
b 4 lade (E. 2. 37 What Intereſt he bins! 


Tenaalt for Life has a Freehold, a well as Tenant in Fee, or Tail. Co. L. 43. 4. 
So his Life is greater than another's Life: and therefore, if he leaſes to him in 


Remainder or Reverſion for his Life; he ſhall have it after the Death of the 
Leſſee: for it was not a Surrender. Co, L. 42. a. 


80, if "Tenant for Life takes Huſband, — they leaſe to him i in Reverſion or 
Remainder for the Life of the Huſband. bid. 

And apen ſuch Leaſe a Rent may be reſerved. 161d. | 

80, if Tenant for Life and he in Reverſion join in a Leaſe for Life, they may 


join in ASE he for Life ſhall have locum n, and he in Reverſion, 
1 180 


So, Joint-tenants the one for Life, the othes in Fee. Thid. 


$0, if A. recovers Dower againſt Tenant for Life, he ſhall, have the Land after 


the Dean of A. Ibid. 


| ( E. 3. ) What Privileges he ſhall have. 


Tenant for Life, or for Years, ſhall have Houſe-bote, Plough-bote, Hay-bote; 
viz. Eftoveria adificandi, ardendi, et claudendi. Co. L. 41. 6. 
And theſe reaſonable Eſtovers he ſhall have upon the Land demiſed, without 
- Aſſignment ; if he be not reſtrained. Bid. 


So, if the Leſſor covenants _ * ſhall take Eſovers in a Wood not demiſed; 
he ſhall take in both. N. Dal. 4 
If he demiſes a Manor, (c * Raa 906.) and covenants that he ſhall take 
them ſuper prami//a ; he ſhall not take hy in Frith-Chſe. R. I Leo. 11 
Otherwiſe, if the Demiſe was (except the Trees) and a Covenant ſo; "6 ſhall 
take the Trees excepted for Eftovers. R. 1 Lev. 117. 
F Or, if it be averred, that there are no Efovers but in the Land excepted. R. 
ro, El. 126. 
If Cent be to a Leſſee to take Eſovers from Time to Time in a Cloſe not 
8 without ſaying, for what Time ; he bag take them 8 the Term. 
Mo. 
But the Leſſee cannot take Fire-bote except of da 3 Leo. 16. 
Or, if Fire- bote be expreſly granted, and there be not ſufficient Underwood; 
he may take it of the great Trees. 161d. 
Eſtovers may be claimed in aliens So/o by Grant, or by Preſcription. 
If a Grant be to a Leſſee to take Effovers, he ſhall have them during his Term, 
and his Executor after him. R. Dal. 4. 
If there be no Timber for Repairs, it ſhall be found by the Leſſor, if there be 
no Default in the Lefſee. Per 2 F. Dal. 4. 
But a Grant of Eftovers to A. gives him a Right only for his Life. 
Tho' the Grant be to A. pro Eafiamento ipfius & bæredum, and purſuant tO a 
Covenant to convey to him and his Heirs. R. 1 Leo. 2. 


(F) Octupant. 
(F. 1.) Who ſhall be. 


If Tenant pur auter vie of Lands or Tenements dies before the Ceſuy gue vie, 
he who firſt enters and takes Poſſeſſion of the Land, ſhall have it duribg e Life 
of the Ceſtuy gue vie, as Occupant. Co. L. 41, 6. 


And therefore, if any enters to the Uſe of another; he who enters ſhall be 


Occupant, R. 2 Rel. 151. /. 
Vox. III. an 3 R | If 
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E SAT A, Th E, 8.3 


If Fenant pu unter vis leaſes for ears; and dies, before 984 OF ; the 
Leſſee hel þ br 8 bis Leaſe h 1 6900 2 ry : 


If ſuch Leſſee leaſes to B. at Will, B. being /in Poſſeſſion ſhall be Occu 
R. 2 Cro, 554. R. 2 Rol. 151. 1725 2 Bul. 11 * 


„ 28 er nothing but 8 en at W Raz; Rub 8-1 . Redes73. 


S. AC, 5 64e! ee tons a: ae SH eiff 0 
re e uten ae 8 to a; Feme Oreo Wil ii. ber emed be 
Occup — Twiſden, 1 Sid. 34. „ ent © 10n-arw of welt ©: ry 

ah Lede «= Will cuts down, 3 whichiia ad. of, I,cyet 
he ſhall be Occupant. Per Twiſden, 1 Si. 347 1. eg 

So, if Tenant pur auter vie Was diſſciſed, and dies, the Niſtiſat dul b 


2 


n Ira the, is ef hicafelf and;4, and Ade a 

Tenant for evies a to 6 elf a an 

the Lite of Tenant 57 Life, 

by Equity it goes to B. 2 mn ap ol . 
But he, who claims to be Occupant, if * * not take ech Polſon, ſhall 

not be Occupant. Va. 188. 1 Sid. 347. 1 N „ 
So, if a Man goes croſs the 3 without other latent, he ſhall not be 

Occupant. D. Cart. 66. 
If at the Death of Tenant 7 auter vie, wn Wife and Son be upon the 

Be A che bom without more, for ** "lnqpregingy 
Cart. 61 AW 
80% if a Man makes A Lens w Truſt. far himſelf. for. Lite. and. Aer ent 

for his Wife, and enters, and dies; the Leſſee ſhall not be. PIs. Fit 

1 Sid, "#4 TUE TY 4 } F oy 
80, 1 : . pur auter vie makes a ; 9 upon the ſame Tat, the Leſſee 


oi Gonten La 1. I T li 6? 


ſhall not be. Occupant, but the Wife, if ſhe enters. R. per J. Drinnen cu. 


and Affirmed in Error. Cart. 57. 1 Sid. 34 1 Lev. ac 
So, if a Leaſe be to A. and his WV Ts guter vie, and. A. es his Hei 
hat be Special Occupant. Co. L. 41. 6. 450. 2 16• 182. 440. 30. D. 


10 Co. 98. 2. ' 
So, if Tenant pur auter vie grants a La to commence” after his Death; the 


Leſſee may enter and have it during his Term. 420" 4 Stranger firſt entered. Pr 
2 J. Cro. EI. 182. Agreed 1 Lev. 202. bY ald zoo b 

[An Eſtate pur autre vie may be limited to A. in Tail, "Remainder to. .; for 
this is only a Deſcription who ſhall take 2 Special Occupants during ihe Life of 
Coſtuy que vie. Lom v. Burran, P. 1734. 3 P. V. ab-]! 

But this does not make an Eſtate Talk in A. forall Eſtates Tail are of Inherit- 
ance, to which Dower is incident, and. within the Statute de donis ; and this | Is 
neither, but a deſcendible F reehold only. Jbid.].. 

[If an Eſtate pur autre vie is limited to A. and the Heirs of his Body, Re- 
mainder to B. A. by Leaſe, or Leaſe and Re-leaſe, may bar the Heirs: of his 
Body, but not B. 1%. Nor by any Act. Semb. Per Talbot C. Ibid.) 1 

[But if an Eſtate pur auter vie is deviſed to A. for Life, Remainder ta her Huſ- 
band for Life, Remainder to their firſt and other Sons in Tail Male, Reminder 
to their Daughters in Tail, Remainder to the right Heirs of A. and the Leaſe i 
renewed according to theſe Limitations ; Chancery, on a Bill by the eldeſt Son, 
having a Son a Minor, will decree the Leaſe to be renewed to the Uſe of A. for 
Life, Remainder to the Plaintiff and his Heirs : (a Fine Sur conceſſerunt being 
firſt levied.) D. Crafton v. Hanmer, 1722. 3 P. M. 266.] 

If A. ſeized of a Leaſe to him and his Heirs for three Lives, by Settlement 


before Marriage limits it to himſelf for Life, and to his firſt and every other Son in 


Tail Male, a Perſon may take fuch Eftate fo granted in Fee, determinable 0 
three Lives, by way of Remainder, as a ſpecial Occupant. Norton v. Frecke!, 


H. 1737. 1 Athyns 524.) 


But if a Leaſe be to 4. his Executors or Aſſigns, pur auter vie; his Executo! 
ſhall not have it as Special Occupant : for an Occupant has the Freehold, which 
an Executor cannot take. Dy. 328. b. R. 2 Rol. 152. J. 5. Tel. . uw 


4 


dies 1 in the D time of Tenant for 5 | 


. a 3 kt, Gro. 
0. e.g 


1 5 ſu 4405 Payment of Debts. 1 Fer, 234. 4 

35 by 2858 K. 245 3. If 7 auter 2 desde his lags. 

ind there be not a Spec CC t, at to the utors d 

tors of the Grantee, * be A 15 their {ch | GD Wee. | 
And this ought. to be undexſtaod, for. want. of Aſete: for the. Executor hall 

not have it if he does not prove ſuch Want. K. 1 Fer. 234. for in it's Nature it 

is an joheritable Eſtate and goes to the Heir. Semb. 2 Ver, za. 

IBy Stat. 14 G. a. c. 20. Jg. Surplus of Eſtates pin autre vie, if no ſpecial 

Occupant, and not deviſed, ſhall go and be diſtributed as che Ferſanal Eſtate of 

Teſtator or Inteſtate. 


And he who enters Re * eee deen Excoutor d 4 


Ll Tort; 5 rez. 166. 2 gp - A KIN iv W ri | 
; biol. or . 2. ) of \ wh bf Things e dee bir 
Occup ney 5 cbt to be of Things of 5 me ten an a8 Patton by 

As, of Land, or Sea. Yau. 188. * 4e 


But there cannot be an Occupant of Rent. Co. Z. 41. 8. Cre. El. 721, 901. 
R. Mo. 664. 2 Kol. 150,74 gh ; 

Nor, of a Thing, exiſting alely by Creation of Law : As, of an Advowſon, 
common, Fair, Title, "Dj gnity, Ec. Vau. 190, 194. 

Nor, of Tithes, Ec. Vau. 201. © Edt ha a A eee 

Nor, of an Uſe before the St. 27 H. 8. 10. 2 Cro. 2. w_ 

And Things, of which there cannot be an Occupant, d determine by the Death 
of Tenant for Life. Yaz. 201. 

And if there be a Remainder limited upon his Eſtate, it commences imme- 
diately. Per Poph. Mo: 664. | 

So there cannot be an Occupant againſt the King. Co. L. 41. 3. Sav. 62. 

Yet an Occupant ma take a Common, Advowlſon, Ge. as Appendant to Land 
which he occupies. Par. 190, 196. © 
So, if a Leaſe be of Land = Tithes rendring Rent, the Occupant of the 
Land ſhall have the Tithes : for the Rent is incfeaſed in reſpe& of it, tho? it 
woolly iſſues out of the Land: Per Vaugban; But Jager was gal him, 

au. 202. 

An Occupant in the Nature of the Thing has but a bare Poſſeſſion, which he 
may take, or leave, at his Pleaſure. Yau. 189. _ 

And therefore, he cannot be ſubject to a Tenure, Condition, Sc. Vau. 189. 

But Civil Conſtitutions may ſubject him: and therefore, by the Common Law, 
the Freehold is caſt upon the Occupant. Yau. 191, 195. 

5 an Occupant ſhall be ſubject to a Rent reſerved upon the Leaſe por auter vie, 

au. 190. 1. 6. 

So, if Pe 22 aufer vis leaſes for Years to one, who leaſes at Will; tho' 
the Leſſee at Wi af be Occupant, yet the Leaſe for Years is not extinct. R. 2 Bul. 
12. 2 Rol. 115 J. 30. 2 Cro. 5 

Or, if a Remainder was upon a Leaſe for Years, or the Leaſe was of Covia, c. 
it ſhall not be extinct. 

do an Occupant ſhall be ſubject to Waſte. Co. L. 41. b. Van. 190. 

So, to a F orfeiture, Condition, Sc. Jau. 190. 


(6). Tenant foꝛ Years. 
(G. 1.) By what Words a Leaſe ſhall be. - 


"\ENAN-T for Term of Years ſhall. be, where a Man lets Lands to 


another for a Term of certain Years. | Lit. S. 59. 
The uſual Words to make a heady are, Nr e. to fare let, Se. Co. 
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1 » if a Man Lge yrs ind 6 Hee, Bur B. N 
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Uns Hein * 

1 e Fr beer the th Co. 
* Rent! N. | Bat 735 7 He ws Ke Boe aus 15 A Laid: for hes 71 5 Lime l 
So, Articles, which ſay, I "Wage Tits PS. 4 heaſe to Bos be Haan, Su 

| provided bt B. ſhall — Rent aan 25 ak 1 $i tho“ it be + 
| r 'Leaſe necording to rt ein R. I'S ey. zo. 2 
Cro E 4 1.936 Hal 16 ö 0, 
80, if 4 Man ſays; - your ſphlſ bæve # Leaſt of Land t B. for 21 Hard ur 10, per is, 


Annum, make a Leaſe in Writing, and 1 yp foal itz it will be a Leafe by Pv 
tho' not in Writing. Cro. El. 1 


[Parol Leaſe to commence at @ 175 good, ſo it is not to hold for more 
than three Years from l * Hick 16. Str. 651. ] 
1A Demiſe from or a Year, and Fw ear to ear, is a Leaſe 
2 racy. particular Yo Year, 175 * Kerri Year Leſſee enters into,  Combes y. Dy 
96. 2 I 


lit. Tenant for 1 = with J. or, that he wal have the Premiſſes for the Ay 

Remainder of the Term, paying the ent referyed on the Original Leaſe 3 it is a 1 

5 Leaſe, and not an Aſſignment, tho he hes parted. with the whale IP ee the 
v. Err 7G. — 405. + * b Land FE 

But a Covenant, that a Stranger {ba 5 ſuc or ſo m Years at ich 

Rent, does not amount to a "Lee, 155 a N. 42 I vt 4 2, 

80 a Covenant, that be ſhall permit the Covenantee binſelf to Bold the Land for — 


many Years, does not amount to a Leaſe: for it ſoun only in Coyenant. R. - 
1 Rol. 848. J. cel 
So, an Article, that be is content A. foal have a 2 for fix Years, that the 
» Bol. Bg8 be 101. Sc, for it * to be only Inſtructions for a Leaſe. R. Le 
« Bo "ny of a R Bat A. ſhall dvowſon to B. Ne 
, e ce of a ecognizance, / tA. convey an A owſon to 
and * B. ſhall always quietly enjoy it, does not amount to a * Leaſe. R. Co. " 

Ent. 85. a. 
Son Covenant to levy a Fine, upon Condition, that if 4. foi foal py roo]. ei be 
Years to B. it ſhall be to the Uſe of A; and in the mean Time to the 5 1.4 of B. oa thet nen 
r Fr does not Weener the Fine be not 1 
levied. R. 2 Gro, 172, 1 Rol. 847. U. PIRATE OTH TY ad] 
| (6. 2.) By 3 Perſons. + - 
Tenant in Fee Simple may make Leaſes, without Limitation, or Reſtrait. = 
So Tenant in Tail may make a Leaſe for his own Life. O% 
And now, by the 875 32 E. g. 28. he may make Leaſes for three Lives, or L. 
21 Vears. 1 e, B. 32.) — Pa, {G, 4+ 5+) Ne 
So, by the ſame St. Huſband and Wife may make Leaſes for three Lives, or o 
21 Years, Cc. Vide Baron and Feme, (G. 3 * Ch 
[Maſter of the Rolls may make Leaſes i in Truft for himſelf. z Uſon v. Sewell, <7 
NM. 2 C. 3. 4 B. M. 1975.] 5 
"If Tenant for Life makes Leaſe for Years, and Leſſees, thinking he had 2 
Power, lay out great Sums, and Reverſioner lets them go on without giving them N 
Notice, a Court of Equity will decree the Remainder of the Term, after the in 
Death of Tenant for Life, to the Leſſees. Anon. in Sc. M. 1719. Bunb. 53. ] wed 
G. 3. 11 Law, Spiritual or Eccleſiaſtical Corporations might make M 
By Spiral ne Lives, or Years, without Limitation, or Reſtraint, concurrentibus #5 -y 


2328 que in jure requiruntur. Co. L. 44.0. 2 


Toft 457- 
Law, 8 a Maſter and Fellows of a ks oſpital, Ec. Co. L. 44. 4. 


ESTATES 


An Archbiſhop, or Biſhop, might make a Leaſe, with the Confirmation of the 
Dean and Chapter. Co. L. 44. 4. 10 Co. 60. 4. 2 Lev. 137. | 
So a Dean and Chapter, by common Conſent under their common Seal. 
So a Prebendary, with the Aﬀent of Biſhop, Dean, and Chapter. 2 And. 168. 
And the Biſhop, and Dean and Chapter may confirm, by vera Deeds. R. 
1 And. 7 | | | E ; 8 
So, «Parton, ot Vicar of a Church, with the Conſent of Patron and Ordinary. 
Co. L. 44. % 2 Lev. 61. | Fa, | | | 
Tho the Leaſe was to commehce after his Death, it would be good againſt the 
gucceſſor. I y. 69. a. Hob. 7. *. by og” a oY | 
80 4 Leafe by a Parſon, or Vicar before the S. 13 El. 10. was good, being 
confirmed; thb the Confirmatioti was after the Statute. R. Cro. El. 18. Vide 
Pal, (G. 5. * | 1 8 
* 122 by an Eccleſiaſtical Perſon, before he was intitled to Poſſeſſion; 


was void: As, if the King ie a Church, in the Life of the Incum- 
bent, to a Biſhop, Cc. and the Biſhop made a Leaſe for 40 Years to commence 
after the Death of the Incumbent; it would be void : for he had nothing in the 
Life-time of the Incumbent. R. Dy. 244: = | 2 

So a Leaſe by a Parſon, Provoſt, &c. not confirmed, was void by his Death. 
Dy. 239-6. 2 Hl. 4. 5. 4. 5 Saf 2 EC Bs | 
Or, confirmed by Patron and Ordinary, but not by the Grantee of the next 
r ET REI | oF. | 

And tho' the. Grantee preſents, and his Preſentee does not avoid the Leaſe ; 
the Patron in Fee may afterwards avoid it, tho' he confitmed it: for being once 


void, it ſlrall not afterwards be good. R. Jon. 454. 


. 
* 


80, by the Sr. 32 H. 8. 28. All Leaſes of any Hereditaments by Indenture 


249 


(8. 4.) 


under Seal, for Term of Yeats, or Life, by any Perſon having an Eſtate of In- By the Se. 32 


\ 


+ 


heritance in * of their Churches, ſhall be good againſt them and their Suc- _ 


ceſſors, in the ſame Manner as if ſeiſed in Fee. 

Provided, not to extend to Leaſes of Lands in Farm by Virtue of any old 
Leaſe, unleſs ſuch ol! Leaſe be expired, ſurrendred, or ended within one Year 
after making of a new Leaſe; Nor to a Grant of any Revetſion of Lands, Sc. 
Nor to a Leaſe of Lands not moſt commonly letten by the Space of 20 Years 
before; Nor to a Leaſe without Impeachment of Waſte ; Nor to 4 Leaſe above 
21 Years or three Lives frum the Day of the making; And that on ſuch Leaſe 
be reſerved the. moſt accuſtomable Rent paid for ri ſame within 20 Years 
next before. n 0 ELLE eu T9943 92 © he | : | | 

Provided, not to give Power to any Parſon, or Vicar, to leaſe Lands, &c. of 
their Churches, otherwiſe theti before.  _* | | 
By the Fr. 1 El. 19. All Eſtates made by any Archbiſhop, or Biſhop, (to any 
but the Queen, and by the S/. 1 Fac. 3. Eſtates to the Crqwn,) and by the Sz. 
13 El. 10. Eſtates, Leaſes, &c. by the Maſter and Fellows of any College, 
Dean and Chapter, Maſter or Guardian of an Hoſpital, Parſon, Vicar, or any 
having any Spiritual or Eccleſiaſtical Living, of any Lands belonging to their 


Lives from the Time ſuch Leaſes ſhall be made, whereon the accuſtomed yearly 
Rent ſhall be reſerved payable during the ſaid Term. © IN 
Provided, not to make good any Leaſe, 'or Grant, by any College or Collegiate 
Church, for more Years than warranted by their private Statutes. | 
© Provided, not to extend to any Leaſe or Surrender of a former Leaſe, or by 
Force of a Covenant in a former Leaſe then continuing; ſo that the new Leaſe 
do not contain more Years'nor leſs Rent than the former. | 
And by the Sr. 14 El. 11. The Sz. 13 El. 10. does not extend to Leaſes of Houſes 
in any Ys Borough, Town-Corporate or Market-Town, or the Suburbs thereof, 
made as by the Law before, and the ptivate Statutes of any College, Se. they 
might have been made; ſo as ſuch Houſes be not the Capital or Dwelling Houſe, 
and have not above 10 Acres of Land; And ſo as the Leaſe be not made in Re- 
Vo. III. - | 38 | verſion, 


1 EL. 1 9. & 


13 El. 10. 


College, Church, &c. ſhall be void, other than Leaſes for 21 Years or three 


„„ n ne 
verſion, and reſerve the accuſtomed yeatly Rent, and charge the Leſſee with 
Reparation, and be not made longer than for 40 Years. 

Nor to Alienations, when before, with, or preſently after, Aſſurance be made 
to ſuth Colleges and their Succeſſors, &c. in Fee abſolutely of Lands, Se. of 
as good Value, and as Feat yearly Rent. 

So, by the Sr. 18 E The Leaſes upon the S. 13 El. 10. - ſhall be void, if 
Leaſes of Lands, &c. whereof any former Leaſe is in being, not to be ſurrendred 
or ended in three Years next after making ſuch new Leaſe, _. 

So, by the Sr. 18 EJ. 11. Bonds, Covenants, &c. to make or renew Leaſe 
contrary to this Act, and the Sr. 13 EI. io. are void. - 

By the St. 13 El. 20. No Leaſe of any Benefice, or Eceleſiaſtical Promotion 
A Cure, haſt be good, longer than the Leſſor is reſident, ſetving *. Cure, 
without Abſence above 80 Days in one Vear. 
Provided, that a Parſon; having two Benefices, may demiſe; that on which 
he is not refident to his Curate 165 of ſhall ſerve the Cute; but ſuch Leaſe ſhall 
oeendure no longer than the Curate' J Reſidence, without Abſence above 40 Days in 
© any one Year. 
And by the Sz. 14 Bl. 11. Leaſes by Curates ſhall be of no better Force, thay 
if made by him for whom. he ſerves the' Cure. 

And therefore now, all Perſons ſeiſed in Right of their Church. are oi to 
make Leaſes for three Lives, or 21 Years, obſerving the Directions of the . 
32 H. 8. and the Reſtrictions of 1 & 13 El. Co. L. 44. 4. or 

So, a Biſhop ſeiſed in right of his Biſho * Ca. L. 44. 5. 

A Dean, Archdeacon, or Prebendary ſeiſed of Lale Poſſeſſions in Right 
of his Deanery, &c. for they are ſeiſed jure Ecclfiz. Co. L. 44. 6. R. Cn. 
El. 350. 4 Leo. 51. 

So, a Chancellor of a Church, Treaſurer, Præcentor. R. 1 Lev. 112. 

But a Parſon, or Vicar, are not enabled by the Sr. 32 H. 8. Yet they ar 
reſtrained the St. 13 El. 10, to make Leaſes above ore. Linens; or 21 Years 
Co. L. 44. | 


105. 2 By the St. 32 H. 8. 28. Petſons hag of an Eſtate 757 OS in Right of 
are warranted their Churches, may leaſe all Manors, Lands, T enements, or other Heredita- 
by thoſe Sta- ments, whereof they are ſo ſeiſed. 

cutes, and And this ggtends to all Perſons ſeiſed in Fee in Right of their Church: As, to 
Vide Barn à Chancellor of a Cathedral Church. R. 1 Lev. 112. 

2 3 To a Prebendary, Treaſurer, Cc. 1 Lev, 112. R. Cro. El. : 350: 4 Leo. 51. 
Fide ky A Dean, Archdeacon, and all others ſeiſed in * of the Church, except i 
. (B. 32.) Parſon, and Vicar. 

But a Leaſe, Grant, Eſtate, &c. is void by the Sf. 1 El. 19. and 13 EL. 10 
made of any Manors, Lands, Fe. or other ei being Parcel of the 
1 of ſuch Biſhoprick, College, Sc. (or belonging to the lame, by the 

Wb th 
And theſe Words that be underſtood of Poſſeſſions, &c. concerning the 
Biſhoprick. 10 Ce. 61. 24. 
And therefore, if a Biſhop grants a Rent-charge, it does not bind his Succeſſor, 
Co. 1 
, Or, P an Annuity ; tho' it is Perſonal : for it is a Charge i in reſpect of the 
Biſhoprick, and his Succeſſor would be charged. 5 Co. 14. 6. R. 19 Ce. 61. b, 


Bridg. 31. 
Or, ſuffers a Recovery againſt him in a Writ of Annuity, by Verdict or Con- 


feſſion. 10 Co. 61. a. 

Or, makes any Charge or Incumbrance. 10 Cs. 60. 6. 

Or, makes a Confirmation of a Leaſe by his Leſſee. 5 Co. 15. 4 

So, if he grants the next Avoidance. R. 10 Co. 60. 6. Cro. Car. 259. R. 
Cro. El. 440. 5 Co. 15. a. 1 And. 244. 

Or, makes a Diſpoſition of any Thing in his Power, except * Leaſe for Lives, 
or Years, not reſtrained. 10 Co. 60. 6, 

Or, permits an Uſurpation upon a Church which belongs to Ui R. Jan. 9 

1 do, 


„3 


Bo, if he grants new Offices, which ate not of Neceſſity, &c. R. 1 And. 244. 
Or, an antient Office with a new Fee: R. per 3 J. Cro. Car. 49. 
Or, an antient Fee, una cum 3. per Annum : Tot the Grant is jntire; and 
therefore, being with a new Fee, it is void: Dub. Cro. Car. 48: Semb. that it is 
* on oy for the new Fee. Bridg. 32: Ley 71. Vide infra. 

he grants an antient Office to two, where it was uſually granted only to 
4 K. 10 Co. 61. R. Cro. Car. 259. R. Jon. 264. 

Or, grants in Reyerſion, an Office granted only in Poſſeſſion. R. 10 Co. 61. 
R. Cro. Car: 259. K. Jon. 264. 

[Biſhops may grant ancient fee with the ancient Fees, in the ſame Manner 
2s they have been uſually granted before 1 El, 19. and the Utility of ſuch Office 
is material. Trelatney v. Bp. of Winthefter, H. 30 G. 2. 1B.M. 219.] 

80 if the Grant be of Things in Grant, out of, which a Rent cannot be 
reſerved: As, of an Advowſon, 42 air, Franchiſes, &c. Co. L. 44: b. 10 Co: 
60. 6. R. oy 3. * EP 

{By Sr. 5 C. 3. c. 17 es 15 Eecleſiaſtical Perſons, of Tithes and other 
incorpor Hereditaments only, which lie in Grant, and not in Livery, for three 
Lives or 21 Vears, are declared good.] 

But none ſhall grant longer Leaſe than their local Statutes allow. 
[Adio of Debt may be brought for Rent 28 Days in Arrear, on ſuch Leaſe. ] 
e&'a Grant of Offices of Neceſſity, confirmed by the Dean and Chapter, &c. 
is not reſtrained by the Str. 1 EZ. or 13 El. if it be with the antient Fee: becauſe 
there is no Bimfution of the Revenue z and it is therefore good againſt the 
bucceflor. R. 10 Co. 61. 

So.a Grant of a new Office of Neceſſity, with a reaſonable Fee, being con- 
firmed by the Dean and Chapter, is not reſtrained ; and the Reaſonableneſs of 
the Fee ſhall be adjudged 4 the Court: As, the Office of Keeper of his Houſe 
and Gardens, with a Fee of 3/. R. Cro. Car. 48. 10 Co. 61.6. Bridg. 31. 

The Office of Parker, and Steward. R. Cro. Car. 48. Bridg. 29: Ley. 71. 

The Office of Commiſſary, or Official. R. Jon. 264. Cro. Car. 2 58. 

80 a Grant of the Office of Regiſter by the Biſhop of Briftol, &c. newly 
founded; as well as by an antient W if it was uſually granted before the 
St. 13 El. to: R. 2 Lev. 137. 

So, a Grant of an antient Office with a antient Fee, if by another 3 a 
new Fee be alſo added, it is void only as to the new Fee: Vide ſupra. 


So a Grant in Reverſion i is good, where antient. es have TE in Reverſion. 
Cro. Car. 259. 


Or a Grant to twb, where antients Grants were Qs tho they were not of late 
Time. . 4 Med. 1 


And _y e finds the Statute i is Evidence of antient Uſage at the Time of the 
Statute. Mod. 17. 


80, a ON rmation of a Leaſe after I 8.33 if the Leaſe was made before the 
St. 13 El. 10. 5 Co. 15. Vide Ante, 


So a Leaſe by a Biſhop, as Truſtee for a Bae 1s good againſt his Succeſſor; 
tho' it be not conformable to the Statute. Duke 139. 

A Leaſe within this Statute ought to be by Indenture; and not by Deed Poll, 
or Parol. Co. L. 44. 4. 


1 * it 1 to commence from the making. Co. El. 44. a. Mo. 253. Vide 
oft, (G. 8, 


Or, from "ihe Day of the making. Vide the St. 13 El. to. Co. L. 44. a. 
Cont, Co. L. 45. 4. 
_ Or, a Datu; for that ſhall be conſtrued to be from the Delivery, ut res magis 
valeat. R. per 2.7, Treby cont. 3 Lev. 439. Semb. Mo. 107. 

And therefore, to commence at a future Day, is void. 1 Leo. 36. 3 Teo. 131. 

So it ought not to exceed three Lives, or 21 Years. Co. L. 44. 6. 
And therefore, if it be for four Lives, it ſhall be void; tho' one of them dics 
in the Life of the Lefſor. 10 Co. 62. 

So, if it be for three Lives and 21 Years alſo, both together : for the Statute 
ſpeaks | in the Disjunctive. Co. L. 44- b. R. 5 Co. 2. Mo. 253. R. Cro. El. 141. 


But 


251 


_ 


252 
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3 for three Live, th the Leſ s not one of them, 
R. 6 Co. 37. b. 2 Cre. 2 MP 995 905 e n 


So a Leaſe! for one, * two Lives, or for, lels than, A Yann, Ce. L. 44: n If 
R. 1. Lee. 306. ey: 20 vatio 
Or, for 10 Yeats, and aftetwards f 1 11 Years... : Les. 148. A , | vlog | Bu 
Or, for 20 Years from Michaelmas next. -1 Leo. I 48. 1 Mane 
So a Leaſe for 20 Yeats, and atiother for 20 557 * E. he 1 End of 1 former Mo. 
is Is good within the 8544.4 Popb. g Cot. Semb 4 Kebgrgh 9 io Mae nf O1 
So it thall not be, without Empel h Rnlnt of Wa. Wo * L. 4 
And. therefore, a Leaſe to one for Life, Remaiddcr | to her Nr Life, is no 80 
gogd becauſe Waſte. cannot be Pubiſhed. Co, 44. ba. Mo. 38 fe yl veto! 
e a concurtentt Teaſe for Life" hall be vid, the! it de con 357; k the Dew Cre. 
7 oped 5 ; op Bing Liner rot. be "diſpunitbeble for falle. Cer L. 46. > 
ut a e fo e ives o for the ocupant ſhall be pun 50. 
Waſte. Co. I.. * 5. Ly MA vD \thal e BY id for * 
So it ought to be of Lands moſt uſual dem 1 or uple e on 
of it, 85 2 Years next before. Co. . 775 . ic. ae — i by Farm for t 
”An@the'Demiſe'ought to be' By him wha has' the eee for a Demit 7b. 
by Tenant oy y the 89 or in Dower,! or Guardian | in .C ene 9 Ge. 0 is not 0 
ſufficient. de. _— 3 Jo for 1 
But it is Cate. 45 the Lb has bee . bah ae el or occupied 203. 
Farmers within 28 Years, in the Bieſas eee : and therefore, Land ;antient If 
demiſed, be purchaſed by a Biſhop, and mahured' 15 Years in, is Hands, it my for t 
8 demiſed. *. Per 2 7.1 1 Sid. 316, 416. 1 213. A e * 
there. Ray. 105. 
80 4 Demiſe "by Wilt, unt by G is He 1 it be — 5 Yea Dem 
$ =: peg one or ſeveral: Tihies. ” F. b co 7. ale, 5b cal 
M. 759. Ty | 
And. the Wd Sec Rent, paid for 20 Fol bert before, ought to be A 
_ reſerved innually. during the Term. Co. 44. "Ep a 
And therefore,”a :eaſetof 4 Thing, out of, which Rent et * — a 8 
mall be void againff the 1. As, a Leale of. 1 *ranchi iſe, or other . 
Thing not manürable. N. 56 Cb. 3. 4. 2 Cre. 111. = = 1 her: 
Or, of Tithes, Fe. R. per 37. Mo. 778. . 2 Gro. x: 17 . My A 
Tho the antient Rent be ea for it is not 1 to the R Reveriun * 
tho' it be godd by Way of a Contract. v9.1 5 Co, 3.0. 1 [1 
i . the hes Bo, for Years; "fot Nich ce Succeſſor r may hape Remch = 
or the Rent in re of t Contract, it ay. b k 
Sand. 4 1. Hite, 8.75 18 i 899%, a K. Vabts . . ory 
So a Leaſe is not 7 ha Part of the ;Land ever were 3 
then the 8 Roots Þ "be reſerved. "Mo. 1 . * 0 enfiſes: 4 Tin 
So a Leaſe is not good, which. reſerves the Rent in Si per cn ore i 
in Gol: for it is nor the Abcüffbmable Rent.” K.; ip, . which wy bas Pos 
Or, reſeryes the antient Rent pro rats. Coed rg „ 1 
Or, joins two Farms, and reſerves the Rent of both together... TIES FE FP | 
Or, if two Farms were antiently demiſed, and the Demile is of e ee x | 
the antient Rent, without ſaying, what Rent. R. Cro. Car. g the 
Or, if a Copybold be purchaſed in, and the antient Rene. is augmented pr 6 
rat4. R. 5 Co. 5. 3. Mo. 199. * 
Or, if two Acres, with other Lands, are demiſed, and che antient Rene of the the 
two Acres be reſerved for the Whole. R. 2 Jon. III. 2 U. 
Or, if two Acres are demiſed, without an Exception of Trees, hien uſually or 2 
were excepted, reſerving the fame Rent. R. 2 Cro. 458. Lay 
So, by St. 18 El. 6. No Maſter, Provoſt, Se. of any College, Sc. in any of 4 
-the Univerſities, . Wincheſter, or Eaton, "ſhall leaſe any, the Lands, Se. to which Big 
any Tithes, Arable Land, Meadow, or Paſture belong, unleſs a third of the old 1 
Rent be reſerved in Go: _— 8 
Tbe Rent reſerved upon the laſt Leaſe is the accuſtomed Rent, Erd. 326. 1 by 


I » 2.4 «+ \ Wo - 499 3141 £06 


EST A T K 8. 


If there be a Covenant to pay, which is effeQtual, it is tantamount. to a Reſer- 


vation. | Hard. 326. 
But if a Copyhold eſcheats, or is forfeited, it may be demiſed with the 


Manor rendring the antient Rent, with an Augmentation pro ratd. 5 Co. 5. b. 


Mo. 199, 259. 


Or, a Partition be made, and the Rent of each Part be reſerved pro ratd. Co. 


L. 444 . 1 | 
995 it ſhall be good if the Rent be reſerved yearly or half-yearly, where it was 


before quarterly.  Semb. cont. 5 Co. 5. 6. K. acc. 6 Co. 38. a. 2Cro. 76. R. 
e. Car. 17. Co. L. 44. 6. | oP 
Or, if he reſeryes eight Buſhels of Corn, where it was before one Quarter. 
Co. 5. 6. | 
So, if he reſerves the antient yearly Rent ; tho' an Heriot, Fine upon the 
Death of the Tenant, or other Profit or Caſualty, not annual, be not reſeryed ; 
for the Statute ſpeaks only of yearly Rent. Co. L. 44. 6. KR. 6 Co. 38. 2 Cro. 
76. R. Mo. 759. 72 

So, if he reſerves the antient Rent, tho' Part of the Lands antiently demiſed 
for it be excepted. R. per 3 F. 2 cont. and afterwards firm d in B. R. 1 Med. 
203. 2 Mod. 57. | 


If reſerved at the antient Days of Payment, or twenty Days after : for that 1 


for the Benefit of the Succeſſor. R. 2 Lev. 62. 


So a Leaſe by a College is not void by the St. 18 El. 6. tho' no Rent be reſerved 


in Corn, where Land, Meadow, Paſture, or Tithes of Corn are not Part of the 
Demiſe. R. Sav. 68. is”; 18 3s 

So it ſhall not be intended, that it is not the antient Rent, if it be not ſpe- 
cially found. R. 1 Leo. 306. | 

And it need not be ſhewn, that the third Part of the Rent was reſerved in Corn, 
according to 18 El. 6. R. 1 Leo. 306, = 

Soa Leaſe by the St. 32 H. 8. 28. is not enabled to be made of a Reyerſion, 
nor if a former Leaſe be in E/e, not ſurcendred or determined within a Year after 
the new Leaſe. Co. L. 44. 6. | | IE 

And ſuch Surrender ought to be abſolute, and not conditional. Co. L. 44. 6. 
R. 5 Co. 2. 6, | 

[The Surrender of a Prebendary's Leaſe, with a Condition, that if the then 
Prebendary did not in a Week after grant a new Leaſe, the Surrender ſhould be 
void, is good to warrant a Renewal. Wilſon v. Carter, H. 17 G. 2. Str. 1201. 
Contra Co. L. 44. 6. K. 5 Co. 2. 6.] 

[If Dean and Chapter ſeal a Leaſe before the old one is ſurrendered, it is 
invalid; and therefore if they reſeal it afterwards it is only effectual from that 
Time; and a Canon elected before the ſecond, and after the firſt ſealing, is 
intitled to his Share of the Fine, tho' it was paid before the firſt. inne v. 
Bampton. P. 1747. 3 Athyns 473. 

So a Leaſe of a Reverſion, in futuro, or concurrent, cannot be made within the 
14 El. 11. for they are all Leaſes in Reverſion. R. Cart. 14, 15, R. Hob. 269. 
R. Cro, El. 473, 564. Cont. as to a concurrent Leaſe within three Years of 
the former Leaſe expired, Per Hale. But R. acc. as to a Leaſe in futuro. 3 Keb. 
46, 107, 193. 2 Lev. 61, 2. 3 

But a Biſhop may make a concurrent Leaſe for 21 Vears, if it be confirmed by 
the Dean and Chapter, tho' there be a former Leaſe in Eſſe, not determined within 
a Year: for the Sr. 1 El. does not reſtrain Leaſes, which do not exceed three Lives 
or 21 Years; and therefore, if it has the Circumſtances required by the Common 
Law, the Leaſe ſhall be good, tho' it be not enabled by the Sr. 32 H. 8. Co. L. 
45.4. F. per 10 J. Mo. 108. 1 Leo. 148. And this, fince the 18 E/. 11. for a 
Bilhop is not there mentioned. Cart. 14. | 

Tho' the former Leaſe has 4, or more Years to come. Mo. 108. 


So a Maſter and Fellows of a College, Dean and Chapter, &c. all reſtrained 


the Sr. 13 El. may make a concurrent Leaſe /concurrentibus iis que in jure 


requiruntur } for Years, tho' the former Leaſe be not determined within a Year; 


lo that, ſince the Sr. 18 EI. 11. it be to be ſurrendred or determined within three 
Years, Co. L. 45. 4. 
Vor. III. 37 80 
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(G.6) 
A Leaſe by 
ſeveral Per- 
fons ; How 
it operates, 


80 every Leaſe; not enabled by the Sr. 32 H. 8. nor reſtrained by the Se; 1 K. 
or 13 El. ought to be made with the Circumſtances and Conſent required by the 


Common Law. Co. L. 45. 4. | 


So a Leaſe of a Houſe in a City, Sc. not enabled by the Sr. 14 EL 11 
ſhall be good, if it be not within the Reſtriction of the. 13 El. and 18 E/ 
Semb. Cart. 15. , / A Gol 4 

So a Leaſe of a Houſe in a City, &c. purſuant to the Sz. 14 El. is not within 
the St. 13 El. or 18 El. R. Hob: 269. Fi 5 | 

So x Leaſe by a Biſhop, or other Spiritual Corporation Sole, ſhall be goed 
againſt himſelf, tho' he does not purſue the Directions of the Statutes, thoꝰ the 
Statute ſays, that it ſhall he void t all Intents, &c. Co. L. 45. a. R. 3 Co. 59. l. 
R. 1 And. 244. | | 155 | 

So a Leaſe by a Corporation Aggregate, not purſuant, ſhall be good again} 
them during the Life of the Dean, or other Head of the Corporation. Co. I. 
45. a. K. 3 Co. 60. a. R. Mo. 875. R. 1 Leo. 308. | ch 

But it ſhall be void immediately upon the Death. or Removal, Ce. of the 
Biſhop, Dean, or other Head. R. 10 Co. 62. 4. , | 


And the Acceptance of Rent by the Succeſſor, does not make it good for 


his Time. Cont. 1 Rel. 476. /. 15. Dub. Cre. Car. 95. R. acc. 2 Cre. 173. 
Dub. Cart. 16. 

So a Leaſe by a Corporation Aggregate, which has not an Head, ſhall be void 
as to themſelves. Hard. 326. 85 | 

If Parceners or Joint-tenants join in a Leaſe, this ſhall be but one Leaſe : for 
they have but one Freehold. _ 2 Rol. 64. J. 20. IMG a | 

If Tenants in Common join in a Leaſe, it ſhall be ſeveral Leaſes of their ſeveral 
Intereſts. 2 Rol. 64. J. 15. 

So, if A. the Owner of the Land and a Stranger join in a Leaſe by Inden- 
ture ; it ſhall be the Leaſe of 4. only, and the Confirmation of the Stranger. 
Co. L. 45. a. | | | | 

So, #1. and B. join in a Leaſe of their ſeveral Lands; it ſhall be ſeverl 
Leafes of their ſeveral Eſtates, and a Confirmation by each of the Leaſe of the 
other. Co. L. 45. @. | 17 
So, if Tenant for Life, and he in Remainder or Reverſion in Fee, join in: 
Leaſe; it ſhall be the Leaſe of Tenant for Life during his Life, and the Con- 
firmation of him in Remainder or Reverſion; and after the Death of Tenant for 


Life, it ſhall be the Leaſe of him in Remainder or Reverſion. Co. L. 45. 4. 


So, if Tenant pur auter vie; and he in Remainder or Reverſion join; it hal 
be the Leaſe of the Tenant for Life during the Life of Ceſtuy que vie, and after- 


wards the Leaſe of him in Reverſion or Remainder, and the Confirmation df 


(G. 7.) 
A Leaſe by 
Efloppel, Cc. 
Vide Eſtoppel. 


Tenant for Life, Ce. L. 45. 4. 


So, if a 8 makes a Leaſe by Indenture, it ſhall be good againſt himſelf 
by Eftoppe/: for he cannot ſay, Nil babet in tenementis. Co. L. 45. a. 

So, if 4. who has Right in Land, and a Stranger join in a Leaſe ; it ſhall be 
good againſt the Stranger, by Eftoppel. Co. L. 45. a. | 

So a Leaſe by Indenture, or Fine, ſhall be good by Ffoppe!, tho' there wi 
another Leaſe in E//e for the ſame Time. VI. Com. 434. 

So Leaſe for Years may be good by Ffoppe/, for Part of the Years, for which 
Intereſt. R. 1 Sa/. 275. | 

If A. by Indenture leaſes for Years the Land of B. and afterwards purchaſes the 
Land, the Leaſe ſhall be good againſt his Heir by Eſofpel. Mo. 20. 


there is a former Leaſe in Eſſe ; and for the Reſidue it ſhall be good in Point of 


So a Leaſe ſhall be good of Land in Poſſeſſion. = 

Or, in Reverſion, after an Eſtate for Life, Years, or an Eſtate Tail i 
Poſſeſſion. 8 

So a Leaſe to A. for 21 Years, and the fame Day another Leaſe- of the Reverkho0 
for 21 Years, is good. PI. Com. 432. 6. Ne 


3 


ES Nn . | 
80 4 —— in Poſſeſſion, to commence after a Leaſe to «ihe Bb 


80 A. ſeiled in Fee. may make a Leaſe to commence after his Death. Shin, $43 
So a Leaſe for Years may be aſſigned for Part of the Years, Skzn. 543, 


But a Leſſee for Years cannot aſſign his Term to commence after his Death: 


for he has only a Poſſibility; Sin. 543. 


(s. 8.) When a Leaſe ſhall commence. 


Every Leaſe for Years ought to have a certain Commencement, and a certain 
End: And therefore, if it be limited to commence from the Day of the Date, the 
Day after the Date the Leaſe begins. Co, I. 46. 6. RK. 1 Rol. 387. 
So, generally, if it be a Datu: for, a Datu, and, a Die Datis, are tan- 
tamount. Ca. L. 46, 6. R. 2 Rol. 520. l. 37. R. cont. 2 Cro. 135. K. acc. 
Bul. 203. | ; 
But when a Leaſe. would otherwiſe be void, a Datu, ſhall be conſtrued, from 
the Delrvery. R. per 3 J. Treby cont. 3 Lev. 439. Sal. 413. | 
80, if a, Leaſe. be made to commence from the Date, when it has none, or an 
impoſſible Date; it commences upon the Day of the Delivery. Co. L. 46. 6, 
So, if it be made to commence from a former Leaſe, when there is no ſuch 
Leaſe, or ſuch Leaſe is void, or expired, or miſrecited in a materal Point; it 
commences from the Delivery. Co. L. 46. b. R. Jon. 355. 
So, if a Leaſe be made for 21 Vears, without ſaying, when it ſhall commence; 
it commences upon the Day of the Delivery. Co. L. 46. 6. 


So, if it be made to commence from the Making. Go. | # 46. 6. 2 Rol. 
520. J. 34. | 


Or, from henceforth, Ca. L. 46. 4. 
Or, from the Sealing and Delivery. 2 Rol. 520. l. 30. 


But - it be 4 Die Confedtionis, it commences the Day after the Delivery. Co. 
L. 46. 6. | 

So, if a Leaſe be the 25th of March, to commence abinde for one Year, rendring 
Rent at Michaelmas and Lady Day; abinde ſhall be taken excluſive of the Day of 


the Date: otherwiſe, the Reſervation would be after the Term, R. 2 Rol. 
521. J. 10. 


(G. 9.) What ſhall be a good Commencement. 


The Commencement of every Leaſe ought to be fixed and determined by 
expreſs Words, or ſuch as may be aſcertained by Conſtruction of Law, or by 
Reference to a Certainty. Co. L. 45. 6. | 


And therefore, if a Leaſe mentions a Time of Commencement at a Day 
future or paſt, it ſhall be good. | 


So, if it mentions no Time of Commencement : for by Conſtruction of Law 
it commences at the Delivery. Yide Ante, (G. 8.) 


So, if a Termor leaſes for a leſs Term, to commence after his Death ; it ſhall 


be a good Leaſe of ſo many Years as remain, after his Death, of the firſt Term. 
Per Holt, Sal. 413. | 


So, if it be limited to commence upon a poſſible Contingency ; As, when A. 
Pays 20s, Co. L. 45. 6. 6 Co. 


Cum poſt Mortem, five per Mortem, Surſum-Redditionem, ſeu Forisfafturam of a 
former Leaſe for Years with a Proviſo that the Leſſor might enter if the Leſſees 


died within the Term, vacari contingat : for it commences at the End of the 
former Term. R. per 3 J. 2 Cont. 2 Cro. 71. 6 Co 


36. 
So, if it be to commence upon a Disjunctive; it call commence if the one 
Part happens, tho' the other does not. Semb. E Lev. 99. 
U 


1 if it commences upon the Death of ſuch an one without Iſſue. R. 
1 Lev. 35, 


So, if the Commencement be defeated by any Impediment, it may commence 


after the Impediment removed: As, if a Man leaſes to A. for 21 Years, and 


afterwards 
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afterwatds to B. the fGme Day by Parol for qt Years; it ſhall not commence 
immediately, becauſe he had not Power to at y during the 21 Years before 

ted, but as a Reverſion: yet it _ commence — che End = 21 Tory 
or 10 Yeats. Fi. n 732. F , 


(G. 10. J What (ball bet a Foe) Determination, ranch 


The Continuance of a Leaſe ought to be certain. 
1 | And it ſhall be certain, where Jo expreſs Number of Years is named, or by 
3 Reference, or Matter ex poſt facto, or Conſtruction of Law, the Years My be 
reduced to a Certainty. 6 Co. 35. 4. 
As, if the Limitation be expreſs, for 10, 20, or other Number of Yea, 
6 Co. 35. a. 
Or, for ' many Years as A. has in ſuch a Manor, who has in it 10 You 


6 Co. 35. 6. 
* As A. ſhall name, and he names in the Life of the Leſſor. 6 Co. 2 5. 6. 


[A Leaſe from Micbaelmas for 7, 14, or 21 Years, as Leſſee ſhall think Proper, 
is a good Leaſe, at all Events, for * Years. Ferguſon v. ' Cone, T. 33 & 


300. 2. 2 B. M. 1023. 
= VER ND 1. ) When it ſhall be determined. 


IF a Leaſe be to A. B. and C. for Vears, if the ſaid A. B. and C. ſo long live; 
if any of them dies, the Leaſe determines. Per 2 Y. Dal. 2. 
Otherwiſe, if it be in the Disjunctive, A. B. or C. /o long live; for then it 
continues during the Life of the Survivor. 
Or, if A. and B. or any Iſſue of them fo long live. R. Cro. El. 270. {Vide Ci. 
L. 225: 4. 
S8o, 9 7 be for Vears, Pronto that the Leſſor may enter if the Leſſees di 
within the Term ; it does not ceaſe by the Death of the Leſſees, till the Leſſor 
enters. R. 2 Cro. 71. Y | 
So, if a Leaſe be for 21 Yeu ears, hid after the'21 Years ended for other 21 Year 
and 'ſo from 21 Years to 21 Years till gg Years are thence compleat ; ; the Leſſee ſhall 
have it for 99 Years after the firſt 21 Years. R. 2 Lev. 241. 
So, if a Leaſe be to 4. for one Year, & fic de Anno in Annum, it ſhall be: 
Leaſe only for two Years. Mo. 372. 
_ [ALeaſe for, a Year, and then for two or three Years, as Leſſor and Leſſee 
| e | agree, is a Leaſe for two Years; and after every ſubſequent Year begun, 
is not determinable till the End of it. Harris v. Evans, H.23G.2. 1 Vill. "_ 


(6. 12.) What ſhall not be a'good Determination. 


But it ſhall not be a good Limitation of the Determination of a Leaſe, if the 
Reference be to a Thing poſſible, or caſual, which has not expreſs Certainty: 
As, for fo many Years as an Infant en ventre ſa mere ſhall live. Semb. 6 Co. 35.6 

Or, fer . fo many Years as till Iſue en ventre ſa mere ſhall come to full Ae 
6 Co. 

So, f a Leaſe be till 20 J. be received out of the Profits of Land, which i 
. 205. a Year, 6 Co. 35. 6. 


(G. 13. .) When a Leaſe ſhall be void. 


But a Leaſe, which cannot take Effect i in Intereſt except by Poſſibility, if it 
be not an Efteppel, ſhall be void: As, if Tenant in Fee leaſes by Paro to 4 
for g Years, and. the ſame Day to B. for 9 Years, the Leaſe to B. ſhall be void. 


Pl. Com. 432. 
But a Leaſe by a Biſhop, Ge. confirmed by Dean and Chapter, ſhall not be 


void by his Death, tho” it be not purſuant to the Sr. 32 H. 8. 
Nor, a Leaſe by. a Parſon, or Vicar, if it be confirmed by Patron and Ordi- 


nary. R. 2 Lev. 61. . 


ES NAT N 8. | 
80, 2 Leaf to . for tlitee Lives if the Leſſor demiſes to B. for Life, which 


Term ſhall commence after the Death, Surrender, or Forfeiture of the three Lives, 
ſhall be „and the Words which Term, &c. 8 ed, R. Cro. El. 269. 
A Leaſe for any Term of Years may be created b 
Farmer v. Rogers, T. 28 & 29 G.2. 2 Wilſ.'26. Per Curiam, on Conſidera- 
tion. 3 per Clive and Bathurſt only in Court. Villiers v. Handley, H. 30 
6. 2. 2 Will. 29.) ray A | 7: 
[A Perſon who has Power to grant a concurrent Leaſe within 7 Years of the 
Expiration of the old one, may grant a Leaſe at any Time on the Surrender of 
the old. Wilſon v. Sewell, M. 7 G. 3. 4B. M. 1995.] c 
The Acceptance of a new Leaſe is an implied Surrender of the old. Bid. 
oy not if the new Leaſe does not paſs an Intereſt according to the Contract 
and Intention of the Parties. Daviſon v. Stanley, P. 8 G. 3. 4 B. M. 2210.] 


(G. 14.) What Intereſt the Leſſee has before Entry. a 


If a Leaſe be made to commence immediately, the Leſſee has in him Intereſſs 
Termini before his Entry, and may grant it to another. Co. L. 46. 5. 270, 6. 
R. Fon. 8. | | | 

85 if it be made to commence at a future Day. 8 THER 
And if the Leſſee dies before Entry, his Executor, or Adminiſtrator may enter. 
Co. L. 46. . ea | 


So the Leſſee or his Executor may enter, tho the Leſſor dies before. Co. 


L. 46. 6. | | | 

by if a Leaſe be to ſeveral Perſons, and one of them dies, his Intereſt ſur- 
vives. Co. L. 46. 35. . | | 

So a Releaſe by the Leſſor to the Leſſee, before his Entry, or before his Term 
commenced, extinguiſhes the Rent reſerved. Co. L. 270. a. 

So, if the Leflor grants the Reverſion, and the Leſſee, before Entry, attorns ; 
the Grant of the Reverſion will be good. R. Jon. 8. 


What Intereſt a Leſſee for Years has by a Limitation in Perpetuity, or upon 
Truſt, Vide in Chancery, (4 G. 2, 5.—4 W. 21.) 
What Eſtate of a Leſſee determines by Forfeiture, Vide in Forfeiture, (A. 1.) 
When he ſhall be puniſhed for Waſte, Yide in Waſte, (A. 2.—C. 4, 5.—F. 2.) 


As to Reſervation of Rent upon a Leaſe. 
Vide Rent, (B. 1, &c.) 


| | How Rent ſhall be recovered by Action. 
Vide Dett, (A. 5, 7,—B.—C.-D.—E.—F.)--Rent, (D. 1, &c.) 


How, by Diſtreſs, or Re-entry. | 
Vide Diftreſs, per Totum.— Condition, (O. 3. &c.) — Rent. (D. 3 &c.) 


(EH) Tenant at Wil. 


(H 1.) Who ſhall be. 


ENANT at Will is, when a Man lets Lands to another, without limiting 
any certain or determinate Eſtate. Lit. S. 68. 
And it may be by expreſs Words; As, if A. lets Land to another, quamdiu 
ambabus partibus placuerit. | 
Or, * the Leſſor pleaſes : for by Implication of Law it ſhall be at the 
. of both: for it cannot be at the Will of the Leſſor only. Co. L. 55. 4. 
„ 


Vor. III. 3 U So, 


y Writing without Deed. 
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ON? if 15 bay 1 the Telſee He: for it ſhall be mike win ef both. 


14 Tp Ka An W 2 anbabus partibus mae ; after two Years 
t 
. if Le flee 101 Y: C1 Houſe rants all his Houſe to B. kw 

B. N ſhallave 1 it at vis Wil. 2 Le 8 : Wee 

Tir) a Man grants the Rent] and Profits of Fd toB. the Grantee ſhall be 
T nant at Yall Cart. 60. 

So, if a Man, enters and 681076 Land by Conſent of 7 lg 3 * Mall be 
Tenafit at Will to Him, tho“ chere be not any expreſs Leaſe at Will: As, if 4 
makes a Charter 6 han eoffment to B. and delivers the Deed to him, but does not 
make L ivery, B 1 be Ta at Will: for he 5. and had the Land b) 

Conſent of A. Eil. S. 75. . Rol. 85g. J 21. Ray. 14 

80, if A. A derer i l to B. and AS not make 3 ; * ſhall be Tenantat 
Will. 1 l. 8 59. /. 1 i: 

So, if Tent In Tail covenants upon: the Marriage of his Son, to ſuffer 
a. Common Recovery, to the Uſe of the Son in Tail, and the Son enters, tho 
the e Fa od Was not Tuffered ; be ſhall be Tenant at Will R. 
_ C70. Car 


pez of Payment; he hall be Tenant at Wa to the Mortgagee 2 Cre. 660, 

"Or, that t phones gor and his Heirs ſhall take the Profits ; the Heir, after 

Death of his 1 ſhall be Tenant at Will. 

o, if the Mortgagor demiſes 'to A. his Executors and Aſgns; he hall be 
Tow at Will to the Aſſignee. Skin. 424 
"II he demifes to A. without * Who aſſigns to B. he ſhall be Tenant 
at Sufferance D 

So, if Tenant in Fee makes a Leaſe to attend the 1 and afterwards 

eater gp and | rakes the] the Profits 3 he ſhall be Tongue, at Will to his Leſſee. R. 1 Sid. 
. ont. 80. ˖ 
2 So, ir he makes a Feoffaent to the Intent of performing his Will, and after- 
Wards takes the Profits; he ſhall be Tenant at Will. ta his\Feoffee. . Lit. S. 462. 
if Ke makes à Feoffment upon Truſt for A. Who enters; 4. ſhall be Tenant u 
Will to the Truſtee. Cart. 66. 
: Tho” A. be not a Party . Deed. Cart. 50. 4 

So, if a Mortgagor or other Who enters by Conſent, makes a Leaſe for Years, 
and the Leſſee enters, claiming nothing but his Leaſe he is not a Diſſeiſor: 
But, if his Rent-is paid and * he ſhall be a Tenant at Will. 2 Cre. 660. 
R. Cro. Car. 306. 

And if the Mortgagor enters after the Leaſe determined, he ſhall be Tenant at 
Will again to the Mortgagee. R. 2 Cro. 660. Bridg. 1 

So, if Tenant for Years continues after his Term, and his Rent is paid and 
accep ted as before, he ſhall be Tenant at Will. Per Roll, Al. 4. 

80 if A. demiſes a Tenement to another for Years, excepting the new Houſe 
for his Habitation when 'he pleaſes to ſtay there, and at other Times for the * 
of the Leſſee; the Leſſee has the new Houſe as Tenant at Will. R. 4 Med. 9 

So, if A. gives Licence to B. to take the Profits of his Land; it call R 
at Will. Sal. 588. 

Or, to trade upon his Dock ; it ſhall be a Leaſe of the Dock: for it is all the 
Profit there. Bid. 

If A. enters into Lands of B. claiming to hold ITY at his Will, tho' he enters 
of his own Head, and afterwards B. demands Rent of him ; he ſhall be Tenant 
ut Will. R. 1 Les. 35. | 

[A Man who enters and enjoys under a void Leaſe, and pays Rent, is 2 
1 at Will, and not a Diſſeiſor. * Fearnſide, M. 21G. 2. 1H. 176.) 
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d. 2.) Who not. 


But if a Man enters by Colour of a Grant of Conveyance, which was void, and 
did not ſtand with the Rule of Law 1. he ſhall be a Diſſeiſor, and not a Tenant at 
Will. R. 2 Co. 55. 6. Cro. El. 451, 585: 

As, if a Feoffment be to 4. to 7 * Ue of B. and no Liyery, and A. enters; 
he ſhall not be Tendat « at Will: ad it was not intended to his Uſe. 1 Rel. 
> 4. 2 | | | 

18 if Z. enters, he is ot Tenant at Will. 1 Rel, 8. 59. "43 30. 155 


So, if a Feoffment be upon Condition to re- enfroff 4, Fo he enters without 
Aﬀent, he is not a Tenant at Will. R. 2 Co. 59. 


80, if before the St; 27 H. 8. 10. A. had made a Feoffment 1 the Uſe of 
himſelf, and had entred; he was not Tenant at Will. 1 Rol. 8 59 59. J. 35. 

So, if a Man makes a Leaſe for Life, and makes Livery, which” is void by 
Reaſon of a Commencement in futuro; tho'! the Leſſee enters and pays his Rent, 


he ſhall not be Tenant at Will: for he claims a Frechold. R. 1 Rol. 662. J. 10. 
Cro. Car. 388. 


So, if a Conveyance be of Land in the Pariſh of D. where it lies in the Pariſh 
of B. and the Vendee enters; he is not Tenant at Will. R. 3 Co. 10. a. 


So, if there be a Covenant only to make a Leaſe, and before the Leaſe | made he 


enters without Aſſent; he ſhall not be Tenant at Will. 
Fo, if a Mortgagee covenants, that he will got take the Profits till Default of 
Payment, and the Mortgagor enters immediately ; he ſhall not be Tenant at 
Will, but only at Sufferance: for it was not agreed that he ſhould take, but 
that the Mortgages ſhould.not take, R. 1 Rol. 859. . 40. 2 Cro. 660. 2 Rol. 
242. Fri 

50 if che N. Mortgagee makes an Aſſignment, (which amounts to a Determina- 
tion of the Will,) and afterwards. the Mortgagor continues in Poſſeſſion; he ſhall 
be only Tenant by Sufferance. 3 Lev. 388. 1 Sal. 246 

So if the Mortgagee enters upon the Mortgagor, who afterwards re- enters; 
the Mortgagor is not a Tenant at Will, but a Diſſeiſor: for the Entry of the 
Mortgages was a Determination of his Will, and the Re-entry was wrongful. 
I Sal. 246. 
| So, if the Heir of the Mortgagor enters, (where the Agreement does not 
extend to the Heir) his Entry is wrongful. 1 Sal. 246. 

So the King cannot be Tenant at Will of another. Mod. Ca. 248. 


(H. 3.) What Things a Leſſee at Will may do. 
A Leſſee at Will may take a Releaſe of the Inheritance, and thereby his Eſtate 


is enlar 


Or, a Confirmation for his Life, upon which a Remainder may be de- 
pendant. R. 3 Leo. 15. 


(H. 4.) What he cual to 1 


A Leſſee at Will ought to pay the Rent reſerved, Lit. S. 72. 
And if he does not, the Leſſor may diſtrain, or have Debt for it. Lit. S. 72. 


(H. 5.) What he need not do. 


2 97 a Leſſee at Will need not ſuſtain, or repair the Houſes demiſed to him. 
it 
71. 


And cherefore, if his Houſe decays, he ſhall not be puniſhed for Waſte. 
Vide Waſte, (C. 

So, if the Houſe be burnt by negligent keeping of his Fire, an Action upon 
the Caſe does not lie againſt him. R. 5 Co. 13. b. Cro. El. 777, 784. 4 Med. 
12. 1 Sa.. 19. Vide Action upon the Caſe, (B. 3. * upon the Caſe for Neg- 
kigence, (A. 6.) i 
2 ut 
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(H. 6.) 
Expreſs. 


(H 7) 
Implied, 


E S T & 1 5 £ 
But if a Leſſee at Will voluntarily burns * Houſe, Treſpaſs lies again him 
Cro. El. 784. Joh af xt {8 
So, if he cuts down Trees. Co. TL 57; 4. v Treſpaſs, (B. 2 2.) 


Kan S 19 v7 wad} $67 . 


(H. 6) What mal be 1 Ditertningtich of the Will. 


Tenant 1 ill * be ouſted by expreſs Words; or by teaplication. Ce, 
L. Aa id c: Fobneini 3: 

4 if the Leſſor comes om the Land, and fays that the Leſſee ſhall not 
continue over. Co. L. 55. 
If the Lefſor comes upon: the Land, be may determine bis win in the Ab- 
ſence of the Leſſee. Co. L. 5 5. 6. 
But Words off the Land do not determine the Will, till Notice to the 
Leſſee. Co, Le 85. 6. Vide Foe * » 2 ha Tor 


* 

80 if the: Laflor 0 4 a wron} al A it whounts to a Determination of the 
Will: As if, without Conſent of the Leſſee, he enters' and cuts e Trees 
demiſed. Co. L. 55. 6. | 

Or, puts his Cattle into the Land. 

4705 into a Common APE to a Manor demiſed. Ce. L. 5 iy 4. 1 Rol. 

o. J. 

So, 165 the Leſſor A a Rent-Charge out of the Lind, it ſhall de 2 Deter- 
mination of the <=, otherwiſe the e cannot ro To Seb. I — 860. 
11 Vide Poſt, (H. 8.37 4 REEL "ts 

F he makes a Feoffment of the Land. * 1. Rel. $60. 75 37. N 
Or, a Leaſe for Vears, to commence immediately. R. Ray. 224. 1e 247. 
2 Lev. 88. 

Tho' it be agreed, that the Leaſe for Years ſhall not take Effect till after the 
Rent upon the Leaſe at Will was due; yet the Leaſe at Will ſhall be ſo deter- 
mined, that Debt does not lie for the Rent at the Day agreed that the Leaſe for 
Years ſhall have Effect. R. 2 Lev. 88. 0 

So, if the Leſſee cuts down Trees, pulls down Houſes, or does voluntary 
Waſte; * amounts to. a Determination of his Will. Co. L. 57. 4. 1 Ra. 
860. J. "ARE" > 
80, 1 ha grants or aſſigns his Leaſe to another. Co. L. 57. 4. 1 Rol. 860. 
I. ult. 4 Leo. 35. Jon. 316. 

And if Tenant at Will makes a Leaſe für Years and the 1 Leſſee enters, he only 
ſhall be the Diſſeiſor. R. Cro. El. 830. 

So, if the Leſſor or Leſſee be outlawed, it amounts to a Determination of the 
Will. 1 Rol. 861. J. 5,8. 5 Co. 116. 6. 

An Act of High Treaſon, ſhall be an implied Determination of the Will. 
* v. Frarnſide, M. 21 G. 2. 1 Wall. 176.] 

» $0, if the Leſſor or Leſſee dies. 
Or, if A. having an Eſtate deviſed to B. at his Age of 24 Years, till B. attains 


| ſuch Age, lets it at Will, and B. dies. R. Mo. 


775 
So, if the Leſſor *. and his Heir afterwards enters. Bid. 


(H. 8.) What not. 


But a lawful Act upon the Land by the Leſſor, does not amount to a Determi- 
nation of me Will : As, if he cuts down Trees excepted out of the Demi. 
Co. L. 
80, Fs the Leſſor covenants to make a Feoffment, it does not amount 10 2 
Determination of the Will, till the Feoffment be made. 1 Rol. 860. J. 37. 
So, if he makes a Leaſe to commence at a future Day, it does not amount ie 

a Determination, till the Leaſe Commences in Point of Intereſt. R. 1 Vent. 247 
Kay. 224. | 

So an Extent does not determine the Will, till the Liberate. 1 Vent. 248. 
Nor Outlawry, till Seizure. D. .1 Vent. 248. 


2 


e 

% an Act by the Leſſor, which does not diſturb the Poſſeſſion, does hot 
amount to a Determination: As, a Grant of a Rent-Charge. 9, 1 Rol. 860. 
. 40. 852. J. 15. Vide Ante, (H. 7.) 

So a Grant by the King of an Office, after the Surrender or Forfeiture of B. 
who has the ſame Office durante bene placito of the King; does not determine the 
Will of the King. R. Sin. 446, 580. | | 

Nor an Act by a Stranger; As, if he enters and takes the Profits. 2 Cro. 660. 
Per 2 J. 1 Rol. 861. A. 2 | 

So, if he enters with the Privity of the Leſſor, or Leſſee. | 2 Cro. 660. Per 

4 Tr el. 4+. 
5 if Women Leſſor or Leſſee at Will takes Huſband ; that does not amount 
to a Determination of the Will. Co. L. 55. 6. Ke. 5 Co. 10. HOY. 

Or, if Huſband and Wife demiſe Land of the Wife at Will, and the Huſband 
dies. Co. L. 55. 6. 5 Co. 10. 6. | 

So, if a Leaſe at Will be made by ſeveral, and one of the Leſſors dies. 16:4. 

Or, if one of the Leſſees dies. Co. L. 55. 6. Dub. Dy. 269. b. Acc. 5 Co. 10. 

So, if a Woman Leſſor at Will takes Huſband, the Wife cannot afterwards 
determine the Will without her Huſband. Co. 10. a. 

So, if Huſband and Wife leaſe at Will, or are Leſſtes at Will; the Wife can- 
not determine the Will: for ſhe has ſubmitted her Will to her Huſband. 5 Co. 10. 


(H. 9.) At what Time the Oger ſhall be. 


A Leſſee at Will may be ouſted when the Leſſor pleaſes. 

Or his Eſtate may be determined when the Leſſee pleaſes. 

But if the Leſſor determines his Will by Words off the Land, it is not a 
Determination till the Leſſee has Notice. Co. L. 55. 6. 1 Vent. 248. Vide 
Ante, (H. 6.) 3 | | 

So, if he does an AR inconſiſtent with the Eſtate of the Leſſee. Per Hale, 
1 Vent. 247. | | 

80 a Leite paying Rent at Micbhaclmas and Lady- Day, cannot determine his Will 
after the Commencement of the half Year, without paying the Rent to the next 
Feaſt : for that would be a Wrong to the Leſſor. D. Kel. 65. b. Per 2 J. Lil. 
74. Dub. 1 Rol. 861. B. K. 1 Sid. 339. Per Holt, Sal. 413. 

Or, if Rent be payable quarterly, after the Commencement of the Quarter. 
Per Roll, Al. 4. | 

Or, if it be a Leaſe de Anno in Annum quamdiu ambabus partibus placuerit, after 
the Commencement of the Year : for it is not merely at Will ; for after a Year 
commenced, the Leſſee ought to have it for the whole Year, R. 2 Jon. 5. R. 
inter Simmons and Paſhly. B. R. T. 2 ac. 2. Sal. 413, 414. 

So, if the Leſſor determines his Will after the Land is ſown, the Leſſee ſhall 
have free Ingreſs and Egreſs to cut and carry away the Corn when it is ripe. Lit. 
S. 68. Sal. 413. Vide Biens, (G. 2.) 

So, if the Corn be cut, and not carried off the Land. Co. L. 55. 6. 

So he ſhall have free Ingreſs and Egreſs for a reaſonable Time to remove his 
Goods and Utenſils out of his Houſe. Lit. S. 69. | | 

So, by the Cuſtom of London, a Will ſhall not be determined without half a 
Year's Warning if the Houſe be above 4os. a Year, and, if under ſuch Rent, 
without a Quarter's Warning. Sn. 649. 

Sq till that Time elapſes, the Leſſee cannot be ouſted by Ejectment, &c, 

ub. Skin. 649. 

[Half a Vers Notice muſt be given to any Tenant at Will, or to his Execu- 
tor, before the End of which Ejectment will not lie. Parker v. Conftable, M. 


10 G. 3. 3 Will: 25. 


Vor. III. 3 X (I) Cenant 
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1). Fevant ur Audra. 1 
(. 1.0. Who {ball bes coil d d m 3 


ENANT 'by Sufferance is he, who enters by lawful Demi: or Title 
and afteryards wrongfully.continues in Poſſeſſion : As, if Tenant pur auter 
vie continues in Poſſeſſion after” the Death of the Ceſtuy que. vie. Co. L.. 57. l. 


2 w 46. 3 Leo. 153. 
Or, if Tenant for Vears continues after the Term is expired, or determined, 


Co. L. 57. 6. 2 Leb. 46. 


ff 


So, if a Deviſee for Life, upon Condition that if he & Ge. his Eſtate ml 


ceaſe, continues in Poſſeſſion after the Condition broken; he ſhall be a Tenant 
by Sufferance. Per Gawdy, 3 Leo. 153. 2 Les. 142. 

So any, who continues in Foſſeſſion, ofrar a particular Eſtate is ended, without 
Agreement. Cart. 64. | 


(1: 2.) Who not. 


But none ſhall be Tenant by Sufferance againſt the King. Co. L. 57. 6. 2 
Zim. 142, for if his Tenant holds over, he ſhall be an Intruder. Hard. 2 5. 

So, if a Guardian continues in Poſſeſſion after the full Age of the Heir; hei; 
not a Tenant by Sufferance, but an Abator. Co. L. 57. 6. 271. 4. 

So, if a Cuſtom is alledged, that a Leſſee for Years ſhall continue daf a Year 
after his Term; it will not be a good Cuſtom. Mo. 8. 

So now, by the St. 4 Geo. 2. 25 If Tenant for Life, or Years, or in | Poſi. 
fion under, or by Colluſion with him, hold over after Demand and Notice in 
Writing for delivering Poſſeſſion by the Leſſor, Gc. or his Agent, he ſhall pay 
at the Rate of double his Rent for the Time he fo continues Poſſeſſion ; to be 
recovered by Action of W on which ſpecial. Bail ſhall he required, and no 


* [By the 31. Relief in Equity. 


Tenants 8 Novics to quit, and not . Poſſeſiion at the Time contained in ſuch Notice, ſhall pay double Ren! 


(K) Ettates undivided, 


(K. 1.) Joint-tenants 


* 


3 BY STATES are ſeveral, or undivided. 
VideChanters Eſtates undivided are by Deſcent only, as Eſtates in Coparcenary ; De qu?, 
(3 V. 3.) Vide Parceners, ST 
Or, by Purchaſe only upon a joint Title, as Eſtates in en Co, 
L. 188. 6b. | 
Or Eſtates in Common ; which may be by Defcent, Purchaſe, or Preſcription. 
Co. L. 188. 6. | 


Joint-tenants are, when a Man enfeoffs or otherwiſe conveys Lands or Tene- 
ments to two or more jointly. Vide Lit. S. 277. 

And if the Conveyance be to them and their Heirs ; they are Joint-tenants in 
Fee. Co. L. 180. 4. 

So, if ſeveral make a Diſez/in, to the Uſe of themſelves ; they are Joint-tenants. 


Lit. S. 278. 

80, if Sad abate, intrude, or uſurp upon another ; they a are Joint-tenants. 
F 

So, if A. diſſeiſes another to the Uſe of ſeveral Perſons, who agree to it. G. 
TL. 180. 6. 


If an Eſtate be to A. and the Heirs of his Body, 3 to the right Heirs 
of B. who has two Daughters, and dies; the Daughters take jointly, and not ® 
Parceners : for they take by Purchaſe. R. 3 Leo. 14. 


If a Conveyance be to ſeveral for Life, or pur auter vie; they are Joint-tenants 
for Lite; W. L. 180. 8. 


< | And 


S935 T4 TE S 


And tho there be ſeveral Determinations of their Eſtate, yet they may be 
Joint-tenants : As, if a Rent be granted to A. and B. till A. marries, and H. be 
advanced to a Beneſice. in bak. 2! 9/7 581 @ 15136091 FEY. 21603 

Or, habendum to them, viz. to A. till Marriage, and to B. till Advancement; 
they are Joint-tenants in the mean Time: and if A. dies before Marriage, the 
Rent ſurvives; if after, it ceaſes for a Molety. Co. L. 180. 6. | | 

So, tho' there be a Severance by the Viz. or Habendum ; for that will be repug- 
nant : As, if two Acres be granted to A. and B. Babendum the one to A. and the 
other to B. Hob. 172. 1 Sal. 391. Vide Poſt, (K. 2.) 1 7 1 1 

So, if a Rent of 40/; be granted to A. and B. equally to be divided, vx. 
20]. to each for Life. R. 1 Sal. 390. 0 | | 

So they may be Joint-tenants, tho' there be not an equal Benefit of Survivor- 
ſhip: As, a Grant to A. and B. for the Life of B; If A. dies, the Eſtate ſur- 
vives; not if B. dies; for it is determined. Co. L. 181. 6. WIETD 2137 

8o, tho”. the Eſtates commence at ſeveral Times: As, if A. diſſeiſes another to 
the Uſe of ſeveral, who agree to it, one at one Time, another at another. Co. 
L. 188. a. Pol. 373. | 
If a Feoffment be to the Uſe of himſelf and ſuch Wife as he ſhall afterwards 
marry, for Life; they are Joint-tenants. Co. L. 188. 4. 

So, tho' there be ſeveral Inheritances; As, if a Conveyance be to two Men 
and the Heirs of their Bodies; they have a joint Eſtate for Life, for the Words, 
to them, are joint; tho' the Inheritance of Neceſſity ſhall be ſeveral, becauſe 
they cannot as one, but ſeveral Heirs of their Bodies. Lit. S. 283. Vide 
Po, (K. 2. ä 

3; to two Women and the Heirs of their Bodies. Lit. S. 284. 

Or, to two Men and a Woman and the Heirs of their Bodies; or ® Contra. 
Co. L. 184. 4. 

So, if it be to a Man and a Woman who cannot intermarry : As, to A. and 
his Mother, or Siſter, or Aunt, Sc. Co. L. 184. a. 

So, if Land be conveyed to A. and B. and the Heirs of B. they are Joint- 
tenants for Life. Lit. S. 285. R. Cro. El. 470. 2 Co. 60. 6. 

Tho! it be to A. and B. habendum ſucceſſiv?. R. 1 Leo. 318. 11. 

So there may be Joint=tenants of the Inheritance, tho' the Eſtates in Poſſeſ- 
ſion are ſeveral : As, if Joint-tenants make ſeveral Leaſes, or Gifts in Tail, and 
afterwards grant the Reverſion to two and their Heirs ; they are Joint-tenants of 
the Reverſion in Fee. Co. L. 183. 6b. a | 

So, if a Man conveys to A. and B. and the Heirs of their Bodies, Remainder 
to them and their Heirs ; they are Joint-tenants of the Fee: for they take the 
Remainder as a new Purchaſe. Co. L. 184. 4. | 

So there may be Joint-tenants of a Chattel; As, if a Man leaſes to ſeveral 
Perſons for Vears. Lit. S. 281. 

So, if a Man gives an Horſe, or other Goods and Chattels to divers Per- 
bob ts are Joint-tenants of them, and the Survivor ſhall have the Whole. 

it. S. 281. | 


Tho' they are Choſes in /Hiom : As, if a Man makes an Obligation, Cove- 


* 


nant, or other Contract to divers; they are Joint- tenants of the Debt, or Duty. 


Lit. S. 282. 12h 
Tho' a Chattel Real or Perſonal be given to a Man in a natural Capacity,” 


and to another- who has a politick Capacity, as a Biſhop, Abbot, Se. for he 


akes Chattels in his natural, and not his politick Capacity. Co. L. 190. a. 
Vide P:ft, (K. 2.) 

Or, if a Chattel Real be given to a Feme Covert and another. R. Pl. Com. 
4'8.6. Vide Poſt, (K. 2.) . 

So there may be Joint-tenants of a Right: As, if Joint-tenants are diſſeiſed, 
they remain Joint-tenants of the Right. Co. L. 188. 4. 

If two Women take Huſbands, who alien in Fee, and die,. the Women are 
Joint-tenants of the Right. Co. J. 188. 4. | 

It two Joint-tenants within Age make a Feoffment, and one dies; the Survivor 
may enter, or have a Dum fuit infra tatem for the Whole. Ce. L. 337. 6. 


4. | And 
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(K. 2.) 
Who are not. 
Vide Poſt, 


(K. 8.)— 
"1 —ap 


other. 


E $ TA T E 8. 


And a Right of Entry and of Action may ſtand i in Jointure : As, if Huſband 
and Wife and A. are Joint-tenants, and the Huſband aliens the Whole, and gies, 
this was a Diſcontinuance to the Wife, and ſhe had only a Right of Action, and ; 
Difſeifin to A. who may enter: Yet the Wife and A. are Joint-tenants of the 


Right. Co. L. 188. a. Vide 271 K. 2.) N 
And Joint-tenants of a Right ſhall be [eb rout again, if they recover. C. 
L. 188. 2. 


Tho' they recover by ſeveral Actions: As, if omen, Joint-tenants of 2 
Right, recover by ſeveral Writs of Cui in vita. Co. L. 188. a. 

IF Teste being diſſeiſed, one of them (his Companion being ſummoned 
and ſevered) recovers a Moiety by one Aſſiſe, and the other by another Aſſiſe. 
Co. L. 188. 9. 

If Joint-tenants and to the Heirs of one of them, being diſſeiſed, one of 
them recovers by Writ. 

If they loſe by Default, and one of them recovers by Writ of Right, the 
other by od ei deforceat.” Co. L. 188. a. 


But if any haye Lands or Tenements by ſeveral Titles they are Tenants in 
Common, and not Joint-tenants ; or if they are ſeiſed in ſeveral I As, if 
Lands be given to two Corporations and their Succeſſors. 

Or, to two Corporations Sole, Regular or Secular, as two Abbots, Biſhops, 
8.) &c. for each is ſeiſed in Right of his Abbey, Biſhoprick, &c. Lit. S. 296. 

Or, to two Parſons and their Succeſſors; and each is ſeiſed in Right of his 
ſeveral Church. 

So, if they be given to a Man in his natural, and to another in his politick 
Capacity: As to 4. and. ſuch an Abbot, Biſhop, Parſon, Sc. Lit. §. 297. 
Vide Ante, (K. 1.) 

To the King and a Subject. Co. L. 190. a. 

So, if an Obligation, &c. be made to A. and a PSU LAY, ; it does not ſurvive 
if A. dies. Ley. 82. 

If a Chattel Perſonal be given to A. and a Feme Covert. 
Ante, (K. 1.) 

So, if Lands be given to two and the Heirs of their Bodies ; the Inheritance in 
Tail is ſeveral, and not joint: for of Neceſſity they muſt have ſeveral Heirs, 
Lit. S. 283, 284. Vide Ante, (K. 1.) 

So, if Land be given for Life, Remainder to the right Heirs of A. and B; 
their Heirs are not Joint-tenants. Co. L. 188. 4. 

So, if a Remainder be to the Heirs Males of 4. = B. they have ſeveral Eſtates 
Tail. R.Cro. El. 220. I Leo. 212. 

So, if a Corody be granted to two and their Heirs ; ; this, being uncertain in its 
Nature, ſhall amount to a Grant of a ſeveral Corody to each. Co. L. 190. 4. 

So, if a Man enfeoffs another of a Moiety, third Part, &c. of his Land, 
without limiting any Part in certain; the Feoffee ſhall have it with him in Com- 
mon. Lit. S. 299. 

So, if Lands given by Joint Words, are afterwards ſevered in the Habendun; 
As, a Gift to A. and B. Habendum a Moiety to one and his Heirs, and the 
other Moiety to the other and his Heirs, they are Tenants in Common. Lit. S. 
298. Vide Ante, (K. 1.) 

So, a Leaſe for Life, or Years, to two, Habendum a Moiety to one, and the 
other Moiety to the other. Co. L. 18 3. 6. 

Or, Habendum to the Uſe of one for Life, and afterwards to the Uſe of the 
Semb. 1 Leo. 318. | 

So, if a Man covenants to ſtand ſeiſed to A. and B. equally to be divided, and 
their Heirs ; they are Tenants in Common of the Inheritance, as well as of the 
Eſtate for Life. 2 Vent. 365, 6. 

If an Eſtate be limited to A. and B. equally divided, or, equally to be divided, it 
is all one; for they are Tenants in Common. 2 Vent. 366. 

(If A. ſciſed i in Fee conveys to Truſtecs to Uſes, to the Uſe of his Children 


Pl. Com. 418. 6. Vide 


and their Heirs, equally to be divided amongſt them, it is a EA in Common, © 


well as in a Will. Goadtitle v. Stokes, H. 26G. 2, 


1 Wi. 341. if 


If a Copyhold be ſurrendered to Five to be equally divided, and their reſpective 
Heirs ; they are Tenants in Common. R. per 2 J. Halt cont. H. 12 V. z. inter 
Fiſher and Wigg, 1 Sal. 391. Et | 

If a Deviſe be to his younger Children Share and Share alike. R. Ca. Parl. 210. 

If a Copyhold be granted to three, Habendum ſucceſſiv?. Semb. 1 Leo. 318. 

So, if a Parcener or Joint-tenant conveys his Part to A; he and the other Par- 
cener or Joint«tenant are Tenants. in Common: for they claim by ſeveral Titles. 
Lit. S. 292, 294, 295, 309- 2 

Be the Conveyance in Fee, in Tail, or for Life. Lit. S. zoo, 3o1, 302. 

So, if both Parceners, or Joint-tenants convey, &c. the Feoffees, or Grantees, 
are Tenants in Common. Lit. S. 295, 300. | | 

So, if there be divers Joint-tenants, and one of them releaſes his Part to one 
of his Companions ; he is Tenant in Common for that Part with his other Com- 
panions. Lie. S. zog. . 

So a Man may preſcribe for him and his Anceſtors, to hold in Common with 
B. and his Anceſtors. Lit. S. 310. | 

So an Eſtate of Freehold or Inheritance cannot ſtand in Jointure with a Term 
for Years. And therefore, it Lands are given to 4. and B. Habendum to one for 
Life, to the other for Years ; they are not Joint-tenants. Co. L. 188. 4. 

If a Deviſe be to A. till B. attains full Age, and then to A. and B. there cannot 
be a Term for Years in A. and a Freehold to B. and therefore the Term ſhall be 
merged, and they are Joint-tenants immediately. Semb. Cro. El. 532. 

So a Right of Action, or Entry, eannot ſtand in Jointure with a Freehold, or 
Inheritance, in Poſſeſſion: And therefore, if Huſband and Wife and A. are 
Joint-tenants, and the Huſband aliens, and dies; the Wife and A. are not Joint- 
tenants. Co. L. 188. a. Vide Ante, (K. 1.) = 

So, by the Cuſtom of Merchants, if they, as Joint-Merchants, have Chattels 
perſonal or Choſes in Action; they are not Joint-tenants of them. Co. L. 182. a. 
2 Brownl. 99. 5 | | 

And this extends to Shopkeepers, as well as other Merchants; for there are 
four Species of Merchants, and all within this Cuſtom ; viz. Merchant-Adven- 
tures, Dormant, Travelling, and Reſident, 2 Brounl. gg. 
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If there are Joint-tenants in Fee and one dies; the Survivor ſhall have the (K. 3) 
Whole in Fee: for it is the Nature of Joint-tenancy, that the Survivor ſhall kg { 
take the Whole if the Jointure continues. Lit. S. 280. £2 | 3 oy 

[If a joint Eſtate is aſſigned in Truſt, and one of the Ceſtuy gue Trufts dies, the 
Truſt ſurvives for the Benefit of the ſurviving Cæſtuy gue Truſt, againſt the 
Creditors of the Deceaſed, in Equity as well as Law. Rex v. Williams, H. 1735. 

Bunb. 342. | 3 

So, Ty . are Joint-tenants for Life, and one dies; the other ſhall have the 
Whole by Survivorſhip. 

Tho' there are ſeveral Inheritances limited upon the Eſtate for Life. Lit. S. 283. 

So, if one Joint-tenant enters into Religion, which is a Civil Death; the other 
ſhall have the Whole by Survivorſhip. Co. L. 181. 6. 

And the Survivor ſhall take, tho' the other deviſes his Part; for the Deviſe 
does not take Effect till the Death of the Teſtator ; and immediately upon his 
Death, the Land ſurvives. Lit. S. 287. Vide Deviſe, (N. 8, 21.) 

If a Woman Joint-tenant takes Huſband, and dies; her Eſtate ſurvives, and 
does not go to the Huſband. Co. L. 185. 6. Vide Baron and Feme, (E. 2.) 

So the Survivor ſhall take, tho' the Jointure was ſevered by a Diſcontinuance, 

2 Leaſe for Life, Cc. if it be afterwards recontinued, &c. before the Death of 
any of the Joint-tenants. Co. L. 193. 4. 3 
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But Surviyorſhip is the peculiar Privilege of Joint-tenants. Co. L. 181. 4. k. 4 
And therefore, an Eſtate in Parcenary, or in Common, does not ſurvive. When not. 
Tho' a Leaſe was expreſs to A. and B. and the Survivor of them, and afterwards 

A. grants his Part to D, who is thereby Tenant in Common with B. for Expreſſo 

eorum, que tacite inſunt, nibiloperatur. Co. L. 191.0. — | 
Vor. III. | 3 7 | ES 


266 4 ee A 
| $ a bare Truſt,” 6r Authority, does not ſurvive. Vide Co. L. 181. 6. 


(k. 5% So there never ſhall be a Survivorſhip, if the Eſtate does not continue in Join- 
If the Join- ture, at the Death of him who dies firſt. Co. L. 188. 4. 193. a. | 
8 And therefore, if one Joint-tenant conveys his Part to a Stranger, or releaſes to 
What ſhallbe his Companion; the Jointure is ſeyered, and the Eſtate does not ſurvive. 5 
N Tho' nan are Joint-tenants in Fee, and one of them conveys only for Life: 
FideChancery, for the Freehold being ſevered, the Reverſion upon it is alſo ſevered; Lit. S. 302. 
IV. 5.) Tho' his Conveyance was only for his own Life, which determines at bis 

Death, when the Survivor ought to take. Semb. Co. L. 193. . 

So, if Joint-tenants in Fee join in a Leaſe to A. and a Corporation Sole for 
Life : for now the Reverſion, debending upon ſeveral Freeholds, is ſeveral. Co. 
L. 191. 3. Vide Ante, (K. 2.)))))))) ü © | 

So if a Wife Joint-tenant takes Huſband, who makes a Feoffment, Ge. the 

' Jointure is ſevered during the Continuance of the Diſcontinuance : for a Right of 
Action cannot ſtand in Jointure with a Freehold, or Inheritance in Poſſeſſion. 
Vide Ante, (K. 2.) NDOT SOON | 3 N 

So, if Joint-tenant for Life makes a Feoffment, of Grant in Tail, or Leaſe 
pur auter vie, which amounts to a Diſſe;fin, and deveſts the Reverſion; the Join- 
ture is ſevered. Co. L. 191. 3. And this ſhall be a. Forfeiture. Vide For- 

feiture, (A. 1) . BIAS? 1 15 

So, if a Joint-tenant within Age makes a Feoffment; the Jointure is ſevered, 
tho' the Feoffment was voidable. Co. L. 337. | 4+ ly | 

So, if one Joint-tenant levies a Fine of die Whole ; tho! it be to the old Uſes. 
Mod. Ca. 45. | Fe | WEL | 

So, if there be two Joint-tenants- for Life, and the. one levies a Fine Sur 
conceſſit to A. and dies; his Moiety does not ſurvive, but goes to him in Rever- 
. 17 | {or em Hy, | | | 

So, if a Leaks be to two for their Lives; and by another Conveyance, the 
Leſſor grants the Reverſion to them and the Heirs of their Bodies; the Jointure 
is ſevered: for the Eſtate is executed, and they are Tenants in Common in Tail 
in Poſſeſſion. Co. L. 182. 6. Vide Ante, (B. 18.) Port 

So, if a Reverſion be granted to one of the Leſſees, in Fee, or in Tail: for 
the Reverſion is executed for a Moiety. Co. L. 182. 6. 

„. .It 5 Reverſion be granted to a Leſſee and Stranger, and their Heirs. Co. | 
L. 182. 6. | N : 

So, if a Reverſion deſcends to a Joint-tenant. R. 2 And. 202. Cro. El. 743. 
R. Cro. El. 470, 481. 2 Cro. 60. 6. | 
So, if there be a Leaſe for Life, and the Leffor grants the Reverſion to two in 
Fee, and the Leſſee grants his Eſtate to one of them; the Jointure is ſevered, 
and the Eſtate executed for a Moiety. ' Co. L. 183.4. 

Or, if the Leſſee grants to one of them and a Stranger. Co. L. 182. 6. 

So, if there be Joint-leſſees of a Term, and one of them aſſigns Part of 
his Term to the other; it ſhall be a Severance of the Jointure for the Whole. 
Cro. El. 33. | | 

So, if one of them mortgages his Part. R. 1 Sal. 158. ; 

So, if there be two Joint-tenants of an Advowſon, and they agree to preſent 
by Turn, and that one ſhall have one Moiety, and the other the other Moety, 
and this is executed by a Preſentation by each; the Jointure is ſevered. R 
Carth. 506. | | Mir 

So, if there be Joint-tenants for Life, and one leaſes for Years ; it ſhall be 
good Severance during the Term. - Dy. 187. 2 Cre. 417. 

So, if he leaſes his Part to commence at a future Day. 2 Cro. 91. 

Or, to commence after his Death, during the Life of his Companion. R. 
Cro. 91. Mo. 776. 2 Rol. 89. J. 5. 

So, if he leaſes for Years, if he or his Companion live ſo long. R. 2 Cre. 377: 

Bridg. 43. | | | 

| If Hulband and Wife and A. be Joint-tenants, and the Huſband arid Wife mou 

a Leaſe for Years, if they or A. live ſo long; tho' the Leaſe is voidable by 1 


Ile, 


4 
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Wile, yet if the Huſband and Wife die without avoiding it, it ſhall be good 


againſt A. ſurviving : for the Severance continues. R. Bridg. 

But if one Joint-tenant makes a Leaſe for Years, * does not ſever the Join - 
ture as to the Freehold. Co. L. 185. a. 

So, if two Joint-tenants in Fee make a Leaſe for Life, and the Leſſee ſurren- 
ders to one of them: for this enures to both. Co. L. 192. a. 

If a Woman Joint-tenant takes Huſband, it is not a Severance of the Jointure. 
R. Pl. Com. 418. 6. 5 

Otherwiſe, where a Woman Joint-tenant of a Perſonal Thing takes Huſ- 
band. Did. — 


vet if a Joint-tenant for Years makes a Leaſe for a leſs Term ; that ſevers the 
Jointure, and the Term does not ot Co. Lit. 192. 4. 


2 are ſeiſed per ny & 1 tout: Lit. S. 288. (k. 6.) 
When Huſband and Wife are ſeiſed by Moieties, or by Entierties, Vide Baron how ſales. | 
. (D. 2, 3. * g g 


But Joint-tenants have a Right only to a Moiety. Vide Co. L. 186. a. 

And therefore, if one makes a F eoffment, Gift, or Demiſe of his Part; only 
+Moiety paſſes. Co. L. 186. 4. 6 | 

So, if one bargains and ſells his Lands, and before Inrolment the one dies ;- 
yet only a Moiety paſſes. Co. L. 186. a. 2 Cro. 53. Cro. Car. 217. Ms. 776. 

- If a Leaſe be by all, rendring Rent to them, : and one does not ſeat i it; only 
a Moiety paſſes. 1 Vent. 1 36.5 

If all join in a Feoffment, each gives but his Part, C0. L. 186. a: 

And therefore, if a Feoffment be upon Condition, that upon Breach one ſhall 
entet into the Whole; yet he ſhall enter only into his Part. 74:4. 

And if one Feoffor dies; the Feoffee cannot plead the Feoffment of the Sur- 
vivor : for each gave only his Part. Co. L. 186. 

So every Joint-tenant loſes, or forfeits only his Part. If one be an Alien, the 

King, upon Office, ſhall have only a Moiety. Co. L. 186. 4. 
; If one be a Villein, the Lord ſhall enter but into a Moiety. 74d. 
So the one may demiſe his Part for Years, or at Will, to his Companion. id. 
Or make his Companion his Bailiff of his Part. Vid. 


And maintain Account againſt him in ſuch Caſe. Co. L. 186. a. Vide 
Pob, (K. 8.) 


So, if one Joint-tenant does a Thing which Lives to another an Eſtate, or (K. 7.) 
Right i in the Land, it binds the Survivor: As, if a Joint-tenant in Fee, or for WhbatCharges 


Life, makes a Leaſe for 40 Years. Lit. S. 289. 1 95 
So, if he leaſes to commence in futuro, and dies before the Commence- 1 
ment. Did. | (3 V. 7, &c.) 


So, if he leaſes for Years the Veſture or Herbage of the Land: for ſuch Leſſee 
has a right to the Land. Co. L. 186. 6. 


And the Survivor ſhall not have the Rent upon a Leaſe for Years, tho' he has 
the Reverſion. Co. L. 185. 4. 

So, if he acknowledges a Statute, Recognizance or Judgment, and Execution 
be ſued in his Life-time ; that binds his Companion who ſurvives. Co. L. 184. 6. 

So, if there be a Recovery againſt him, tho' Execution be not ſued in his 
Life-time. Co. L. 185. 4. 

But if a Joint-tenant grants a Rent-Charge, and dies; this does not bind the 
Survivor: for he claims paramount the Charge, and may plead a F coltment to 
him, without naming his Companion. Lit. S. 286. 

So, if he grants Common, Eftovers, a Corody, &c. Co. L. 185. 4. 


So, if he acknowledges a Statute, Recognizance, or Judgment, and dies before 
Execution. Co. L. 184. 6. 

Or, be indebted to the King. Co. L. 185. 
F So, if he contracts to make a Leaſe or * that does not bind the 
urvivor. | | 


Or 
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have Ejectment of Ward againſt him. Lit. S. 323. 
"ſhalt have Treſpaſs. Co. L. 200. 2. 


Bf 6 TI A Tr 8 
Or grants, that if 4. pays ſo much at Michoelmar, he ſhall have it for Years, fil 50 


Co. L. 185. 4. | 
So, if he takes a Leafe, by Indenture, of his own Land, from a Stranger ; the 


Survivor is not bound by this Eftoppe/. Ibid. 35 21 5 | So 
So, if a Joint-tenant grants the Part of his Companion, it ſhall be void, tho retak 
he ſurvives: for it was in Contingency. R. 2 Cro. 91. Mo. 976, | L. 2 
But if a Joint-tenant grants a Rent- Charge, Ce. and afterwards releaſes to 80 
his Companion; he ſhall hold ſubject to the Charge, tho' he ſurvives ; For he Com 
does not claim by Survivorſhip, but under the Grant. Co. L. 185. 4. 80 
How a Conveyance enures by one Joint-tenant to another, Vid: Releaſe, a0 R 
(B. 4.—D. 1, &c. | 15 | 5 | | | W 
(K. 8.) Tenants in Common. and ] 
| Tenants in Common are thoſe, who: claim by ſeveral Titles, or in ſeveral 4 
Rights tho' by one Title, and have their Poſſeſſion in Common. Co. L. 189. W 
Vige Ante, (K. 2.) | | \ | | 


Aud they may be by Deſcent, Purchaſe, or Preſcription. Co. L. 188. b, 
If Tenant in Tail to him and the Heirs of the Body of his Wife, has Iſſue a 
Daughter, and afterwards. another E iſ? by another Venter, diſcontinues, 
and diſſeiſes the Diſcontinuee, and dies; his Daughters are Tenants in Com- 
mon by Deſcent: for the Eldeſt is remitted to a Moiety; and therefore they are 
not Parceners; for they claim by ſeveral Titles. Ca. L. 349. 6. 

Tenants in Common have a ſeveral Right to the Freehold, and Inheritance. 

And therefore, in an Action Real, or which concerns the Title, they ought not 
to join, except it be for an intire Thing. ide Abatement, (E. 10.) | 
So they have a ſeveral Right and Title to a Moiety of the Things which they 
hold in Common : and therefore, if one dies, his Moiety does not ſurvive, but 
goes to his Heir; or if it be a Chattel, to his Executor or Adminiſtrator. 

And one of them may enfeoff his Companion of his Part. Co. L. 200. 6b. 
If one levies a Fine, makes a Feoffment, &c. of the Whole; his Moiety paſſes. | 
* [Tenants in Common cannot make a joint Leaſe. Heatherley v. Weſton, P. 
4 C. 3. 2 Will. 232.) i 8 
If one actually ouſts his Companion of the Poſſeſſion, the other may maintain 
an Ejectment againſt him. Ly. S. 322. 
[Confeſſion of Leaſe, Entry and Ouſter, is ſufficient on an Ejectment, in the 
Caſe of a Tenant in Common, without Proof of actual Ouſter. Oates v. Brydon, 
P. 6 G. 3. 3B. M. 1895.1 | | 
So, if one ouſts the other of his Ward, or other Chattel Keal, the other ſhall 


So, if one Tenant in Common deſtroys the F light of a Dovecote, the other 


Or deſtroys all the Deer in their Park, &c. Co. L. 200.'b. 
Or removes the Mereſtones pro metis & bundis terrarum ſuarum. Co. L. 200. l. 


If one diſturbs the other in the ſetting up of Hurdles for their Foldage. Cs. 1 
L. 200. 6. | | | | by 
So, if one Tenant in Common of a Wood, Turbary, Piſcary, &c. does Waſte * 
againſt the Will of the other; he ſhall have Waſte againſt him. Co. L. 200. 6. upo 
ee n the Water, the other ſhall have an Action upon the Caſe. ther 
Co. L. 200. 9. AD + | 
If one will not repair their Houſe, Mill, Sc. the other ſhall have a Writ 4 * 
Reparatione faciendd. Co. L. 200. 6. F. N. B. 127. | that 
If one makes the other his Bailiff of his Part, as he may, he ſhall hav? Ps 
Account againſt him. Co. L. 200. 6. Vide Ante, (K. 6.) the 
But their Occupation is in Common per my & per tout : and therefore, the one [ 
ſhall not have Ejectment againſt- the. other, without an actual Oſter. Co. L. * 
199. 5. R. Cro. El. 220. 1 Leo. 242. D. 1 Sal. 391, 2. e 
So the one cannot diſſeiſe the other, without an actual OAHer. R. 1 Sal.-398- One 

3 i | * 


. 


R T Ar R 8. 


80, if the” one takes an intire Chattel Real, as the Body of his Ward, 
Villein, &c. the other may take him back, but ſhall not have Remedy by Action. 
Co. L. 200. 4. | 8 . 4 | 

DS if the one takes a Chattel Perſonal intire, or not intire ; the other may 


retake it when he has an Opportunity, but has no Remedy by Action. Co. 


* 200. 4. l 


So, if an Eſtray, or other Thing belonging to a Manor, which they. have in 


Common, happens. 
So, if A. has a Ship in Common with B. and diſpoſes the Whole to another ; 
no Remedy lies by Action againſt 4. R. 1 Lev. 29. 


When Partition ſhall be made between Joint-tenants, and Tenants in Common, 
and How, Vide Parceners, (C. 1, &c. 6.)—Pleader, (3 F. 1, &c. 

When they ſhall join in a Suit, or be jointly fued, and When not, Vide in 
Abatement, (E. 9, 10.—F: 5, 6.—Cbancery, (3 V. i, &c.) % 
What. Words in a Deviſe, &c. make an Eſtate in Common, Vide Ante, (K. 2.) 
—Deviſe, (N. 8.)—Cbhancery, (3 V. 4.) | 


N 


n * — — * 0, — n 3 
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t I. 
(A) Eſtoppel ; That ſhall be. 


(A 1,) By Matter of Record, 


N Eftoppel is, when a Man is concluded, by his own Act or Acceptance, 
to lay the Truth. Co. L. 352. 4. 
And it may be by Matter of Record, of Writing, or in Pais. Co. L. 352. a. 
By Matter of Record; as, if the King by his Letters Patent grants Lands to 
B. claiming Nothing in the Freehold ; B. cannot afterwards ſay againſt the King, 
that he was enfeoffed by 4. 1 Rol. 864. J. 6. | | 
So, if a Man levies a Fine, or ſuffers a Recovery to A. of the Land of B. in 
the Name of B. It ſhall be an Eſtoppel to B. and he cannot avoid it without 
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a Writ of Diſceit; for he cannot aver againſt the Record, 1 Rol. 863. 


. 17, 20, 22. * ey 
If a Man acknowledges a Deed to be intolled in Court, and it is inrolled of 


Record; he cannot afterwards ſay, Non eff Factum. R. 39 H. 6. 32. 6. 1 Rol. 


$62. J. 12. n | | 

Tho' it be acknowledged by his Attorney for him, and not in Perſon. R. 
39 H. 6. 32. 6. 8 * 

Tho' the Attorney had no ſpecial Authority to do it. R. 39 H. 6, 32. 6. 

If A. levies a Fine of the Land of another, he ſhall be eſtopped to ſay, Partes 
Finis nibil habuerunt. Jon. 4.59. 

So a Man may be eſtopped, by Pleading upon Record: as, if a Scire facias be 
upon a Judgment in Trinity Term, and Nul t:el Record is pleaded, and Judgment 
thereupon ; the Defendafit cannot afterwards ſay, that the Judgment was in 
Michaelmas Term. R. A Sal. 276. | | 

So, if A. by Deed be bound that he will not ſue B. and a Breach is aſſigned, 
that he ſued an Original, and at the Return in Bank, obtulit ſe verſus B. in Placito 
pred; he cannot plead, that he did not ſue Modo & Forma: for he is eſtopped by 
the Record. 1 Rol. .. . | 

In Waſte againſt a Leſſee of the Demiſe of the Plaintiff, if the Defendant 
abates the Writ by Plea, that the Demiſe was by the Plaintiff and another ; in 
mother Action by them he ſhall be eſtopped to ſay, that the Leaſe was only by 
One. 1 Rod. $64. J. 10. 

Vox. III. 32 | If 
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Fide Hates, 
(8. 7.) 


the Defendant preſcribes for Common, and the Plaintiff traverſes the Preſcrip- 


So Man q, 
As, if A. be ſeiſed in Fee, and B. brings Wa 


e yy e 
Nlienation; Hr cannot 

apite. 4 Ii. 111 FEE: 
If ina Nuper obiit, or Rationabili Parte, by one Parcener againſt another, th 
Defendant di claims in Blood, and claims by Purchaſe; the Plaintiff ſhall. have 
a Writ of Mortd anceſtor for the Whole. Co. L. 164. 6. | 
xi OA PROP RY be eſtopped by an Imparlance, or Continuance upon Record, 
0. * 2. 4. | bole i pdt | 
Or, by apy. Confeſtion or Admiſſion upon Record. Ce. L.,z52.04 n0“⏑ 
So a Man may be eſtopped by a Verdict upon Recerd: As, in T re ſpaſs, if 


fles a Tenure in Capite, and then alledges Licence of 
upon another Alienation, that he does not hold bs 


- 
- 


tion,. th ant may ſay, that in a former Action by the Plaintiff againſt th 
Dofus AER ſame | 2 was found againſt the Plaintiff of Sho. wy 
may be eſtopped, by not e a Matter alledged upon Record: 

| e againſt him, ſuppoſing him in of 

pis ene tho' A. pleads, No alte done, and it be found for him, he ſhall 

"ſtopped to ſay, that he is not in of the Demiſe of B. 1 Rol. 864. J. 1 . 

If a Prior prays in Aid of his Patron, and the Plaintiff ſays, that he bas i 
Convent and Common Seal; if he does not deny it, but demurs, whereby he i; 
ouſted of Aid, he cannot afterwards ſay, that: he has no Convent or Common Seal, 
when he did not deny it before. 1 Ko/. 864. J. 40. | 

If the n prays in Aid of the Reverſioner, and the Plaintiff ſays, that 
he is ſeiſed in Fee, which he does not deny, whereby he is ouſted of Aid; he ſhall 
not afterwards ſay, that he is Tenant for Life. 1 KJ. 864. J. 45. 

And Matter of Eſtoppel in a Count (tho' it be but by Way of Suppofal) 
after Judgment, concludes the Parties, in another Action. Co. L. 352. 6. Vid 
Poſt, (E. 5.) FER 1 

So a Matter expreſly alledged in a Plea, Replication, or other Pleading, after 
Nonſuit, as well as after Judgment. Co. L. 352. . 
But after a Nonſuit, a Matter of Suppoſal in the Count, does not eſtop. 


[Af che Eſtoppel appears on the Record, it need not be replied, but Ad- 
vantage may be taken of it on a general Demurrer. Palmer v. Ekins, M, 
ai VI7 Ls. KI. 15501 Lo 


14 N * [ Ys 4" : TIES z * 


at. Jo bn I: 03 lo n 03-v4 2 oft 2? pr AN il sr, 
3101797 zi bioys' 3 (A. By Matter of, Writing. w 11 4 
So a Man may be eſtopped by Matter of Writing; which is not of Record: 
As, if a Condition in a Bond recites, hat there are divers Suits in' B. R. The 
Obligor is eltdppes to fay, that there are no Suits there. R. Cro. El. 756. 
If a Condition be, rc perform the Covenants in an Indenture ; he ſhall be eſtopped 
to ſay, that there is no ſuch Indenture. R. 1. Rol. 408. 1 Rol. 872. l. Zo. 
so, in alf Cafes, whete the Condition of a Bond has a Reference to any parti- 
cular Thing, the Obligor ſhall be eſtopped to ſay, that there is no ſuch Thing: 
As, if a Condition be, 7g pay all 'Sums which T. is bound to pay to the Children of 
B. according to the Wilt of B; he ſhall be eſtopped to ſay, that T. is not bound 
to Pays Sc. 1 Rel. 872. J. 50% Dy. 196. a. N 
If a Condition be, 0 Feleaſe all the Right which be bas in B. fer bis Liſe; he 
cannot fay, that he had no Right in B. for Life. Per Tanf7. 1 Rol. 873. J. 5. 
U | | | | 50 
If a Condition be, t pay Money for which be is brund in ſuch a farticular 

Recogntzance ; he cannot fay, that there is no ſuch. Recognizance. K. 1 Ro: 
F ES aaa . atkab | 
780 he cannot plead, that he was bound in ſuch an one as appears to be no 
Recognizance, R. 1 Rol. 873. I. 15. | 5 | 

If it be, 70 give Part of rhe Goods which A. deviſed to him; he cannot ſay, that 
A. did not deviſe. R. 1 Rol. 873. J. 20. 

If a Condition be, that A. and bit Wife ſhall appear in B; he cannot ſay, that 
he has no Wife. R. 1 Rol. 873. Il. 25. Al. 13. | 2 7 


2 | 


nn 2—1 


If a Condition, feciting char A: rarried 1200 Billets to D. be, that he ſhall pay 
much a Hundred; he cannot ſay, that he did not carry 1200. R. Al. 52. 

If a ng be by Indenture ; the Leſſee ſhall be eſtopped to ſay, No Demiſe: 
Leo. 150. . | | | | 
, If a Leaſe be by Huſband and Wife; after the Death of the Huſband the 
Leſſee ſhall be eſtopped to ſay, that the Wife had Nothing. R. 1 Rol. 872. J. 45. 

So a Man may be eſtopped by any Indenture, or Deed Poll. Co. L. 352. a. 

By an Acquittance or Defeazance by Indenture or Deed Poll. C6. L. 352. a: 

But, if the Condition of a Bond contains a Generality to be done, the Party 
ſhall not be eſtopped to ſay, that there was not any ſuch Thing; as, if a Con- 
dition of a Bond be 7o perform all Agreements ſet down by A; the Obligor may ſay, 
that no Agreement was ſet down by A: for the Condition is general, R. 1 
Rol. 872. J. 25: | | | 

If a Condition be, 70 carry away all the Marle in ſuch a Cloſe ; he may fay; 
that there was no Marle there: R. 1 Rol. 872. J. 35. | 

[A Leſſee by Indenture is not eſtopped by the Deſcription of the Lands in the 
Leaſe ; but may try the Fact, whether the Land called L.'s Meadow, be Meadow 
or not. Shipwith v. Green, M. 116. Str: 610.] 

So, if it be, to releaſe all bis Right in B; he may ſay, that he has not any 
Right there. Per Tanfi. 1 Rol. 872. l. 37. Vide ſupra. | | 

So a Deed Poll does not eſtop a Leſſee, Grantee, &c. for it is the Deed of the 

Leſſor, Grantor, Cc. only. Co. L. 363. 6: 


(A. 3.) By Matter in Pais. 


So a Man may be eſtopped by Matter in Pais, which is not in Writing: as, (A. 3.) 
if an Huſband, ſeiſed in Right of his Wife, enfeoffs 4. who afterwards demiſes 1 Aer bu. 


ance of an 


to the Huſband and Wife for Life; tho' the Wife be in her Remitter, and A. has Ettate, c. 
not any Reverſion, yet in Waſte againſt the Huſband and Wife the Huſband is | 
eſtopped to ſhew ſuch Remitter, againſt his Feoffment and Acceptance of an 
Eſtate from A. tho it was not in Writing. Lit. S. 666, 667. | 

So, if a Wife brings Dower, and recoyers, ſhe ſhall be eſtopped afterwards to 
claim Land ſettled upon her for her Jointure, | 

Tho' ſhe had entred clandeſtinely into the Land ſettled for her Jointure, before 
the Writ of Dower brought. 1 Rel. 862. J. 20, 25. 4 Co. 5. "a 

So a Man may be eſtopped by Acceptance of Rent. Co. L. 352. a: 

So, by Entry, or Livery, &c. Co. L. 352. a: 1 | 
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(3) Tho are bound by an Eſtoppel. | 


„e is reciprocal, and binds both Parties. Co. El. 352. 4. (Vide 

Cro. El. 700.) EE 
All Parties and Privies are bound by an Eſtoppel. Pol. 61. Fon. 460. 

: So a Privy in Blood, as the Heir, ſhall be bound by an Eſtoppel: Co. 
352. a. | | 
As, if a Contingent Remainder be to A. in Fee, who makes a Leaſe by Fine, 

or Indenture, and then dies before the Contingency happens; his Heir ſhall be 

eſtopped by the Leaſe. R. Pol. 61, 66. _ 

If the eldeſt Son of Tenant in Tail levies a Fine, and then his Father dies, 
and afterwards he dies without Iſſue, his younger Brother ſhall be eſtopped by 
the Fine : for he muſt derive his Title as Heir to him. Pol. 61. 

Tho' there was no Intereſt at the Time of the Eſtoppel created, but the Intereſt 
acerued afterwards to the Anceſtor. R. Pol. 66. | 
So, a Privy in Eſtate: as, if 4. demiſes the Manor of D. by Indenture, for 
Years, and afterwards purchaſes the Manor, and ſells it to B. The Vendee ſhall 
be bound by the Eſtoppel to ſay, that A. had not any Thing in the Manor at 
the Time of the Leaſe. 1 Sal. 270. OL 
So, if judgment be in a Scire facias upon a Judgement in Trinity Term after 
ul Tiel Record pleaded, where in Truth the Judgment was in Micbaelmas Tos 
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ture, if the Defendant pleads Nil habuit in Tenementis, and the Plaintiff replics, 


tho' ſhe was Covert; ſhe ſhall be eſtopped, and the Sheriff ſhall take Advantage of 


KT TH RL. 
the Party to the judgment, and all who claim under him, ſhall be bound by 
this Eſtoppel. R. 1 Sal. 27. "Ir x 
So, : Prirnk-Lons as, the Lord by Eſcheat,. Co. L. 352. 4. 
Every one, who claims under another by Act of Law, or in the Po. C, 
L. 2 .. 2 ä f | 2 | 
ms in Dower, or, by the Curteſy. Pol. 61. Co. L. 352. 4. Fr 
So, where the Title of the Plaintiff is made by Eſtoppel, the Court and Jury 
are bound by it: As, if the Plaintiff in Ejectment makes Title by a Judg- 
ment in a Scire facias upon a Judgment, in Trinity Term where it was in Micha. 
mas Term; the Jury cannot find that the original Judgment was in Mzichachny, 
Term. R. 1 Sal. 297. ; * | 
$6, if a Woman ha. or be ſued, as Sole, and Judgment is againſt her as ſuch, - 


the Eſtoppel. 1 Sal. 310. R. 1 Rol. 869. J. 50. Vide Peſt, (D.) | 
If an Executor or Adminiſtrator. admits Aſſets, tho' he has them not; the 
Sheriff may return a Devaſtavit./ R. 1 Sal. 310. . 


(C) Mho not. 


UT, generally, a Stranger ſhall not be bound by, nor take Advantege of 
an Effoppel. Co. L. 352.4. | | | 

So a Woman ſhall not be eſtopped, after Coverture, by an Admiſſion upon 
Record by her Huſband and her, during Coverture. | 

As, if Huſband and Wife admit B. to be a Multer ; in another Action by B. 
22 Death of the Huſband, the Wife may plead, that he is a Baſtard. 

J. 86 5. J. 10. = | 

If Hotband and Wife plead a Feoffment ; the Wife, after the Death of her 
Huſband, may ſay, that Nothing paſſed by the Feoffment. 1 Rol. 865. J. jo 

If Huſband and Wife make a Leaſe, where the Wife has Nothing; after 
Coverture, ſhe ſhall not claim by Eſtoppel. Cro. El. oo. Vide Poſt, .) 

So an Heir, who claims as Heir of his Father, ſhall not be eſtopped by an 
Eſtoppel upon him as Heir to his Mother: as, if a Woman, who had an Eſtate 
for Life, recovers in a Cui in Vitd againſt the Donee of her, Huſband, ſuppoſing 
that ſhe had a Fee, and afterwards makes a Feoffment, and dies, and the Donee 
dies without Ifſue ; the Heir of the Father ſhall recover againſt the Feoffee of 
the Mother, tho' Heir alſo to her, and ſhall not be eftopped by the Record 
of the Judgment in the Cui in Vitd, which affirmed the Mother to have a Fee. 
Co. L. 365. 6. 

So, if : Son be'eſtopped by his Pleading upon Record, and dies, his Uncle 
and Heir ſhall be bound ; but if he dies, and the Land deſcends to the Father, 
he ſhall not be bound by the Eſtoppel of his Son; for he cannot be Heir to him. 
Co. L. 12. 4. f 

So, if the Heir does not claim the Land from him who made the Eſtoppel, 
but by his own Purchaſe, or by another Anceſtor, he ſhall not be bound by the 
Eſtoppel. 1 460. 8 3 

Tho' he derives his Blood from the Party to the Eſtoppel. Jon. 460, 1. 
So, if the Plaintiff does not rely upon the Eſtoppel, the Court and Jury hall 
not be bound by it; but the Jury may find the Matter at Large, and the Court 
ſhall give Judgment accordingly: as, in Debt for Rent upon a Leaſe by Inden- 


quod habuit. 1 Sal. 277. Vide Pleader, (S. 5.) | 

[Defendant in Treſpaſs for meſne Profits is not eſtopped by a Judgment, in 
Ejectment againſt the caſual Ejector, on which no Writ of Poſſeſſion has 
iflued, if he was not a Defendant in the Ejectment. Teferies v. Dyſon, H. 
G. 2. Str. g60.] 


(D) Th 


B T O P B L 
(D) Who ſhall take Advantage of an Eſtoppel. 


VER one, who claims under an Eſtoppel ſhall take Advantage of the 
Eſtoppel : as, a Woman, who claims Dower, ſhall take Advantage of an 
Eſtoppel by Deed between her Huſband and his Tenant. 1 Rol. 868. L 47. 
If A. demiſes by Indenture to B. for Life, and afterwards by Fine grants the 
Reverſion; the Conuſee ſhall eſtop B. in a Quid Juris Clamat, to ſay that A. had 
Nothing. 1 Rol. 868. J. 50. K : 
If a Man recovers a Rent-Charge againſt B. out of his Land, who afterwards 
ſells the Land to another; the Vendee ſhall be eſtopped by the Recovery, and 
the Recoveror ſhall take Advantage of it. 1 Rol. 868. J. ult. | 
[The Purchaſer of the Reverſion of Lands demiſed ; for the Eſtoppel runs 
with the Land. Palmer u. Ekins, M. 2 G. 2. Str. 817. Ld. Raym: 15 50.) 
So an Officer, in the Execution of Proceſs, ſhall take Advantage of an Eſtop- 
upon Record in the ſame Action: as, if a Feme Covert be ſued as a Feme Sole; 


the Sheriff ſhall take her in Execution, tho ſhe be the Wife of another, and 


hath another Name. R. 1 Rol. 869. J. 50. Vide Ante, (B.) 

If a Man be ſued as a Knight and Baronet, tho' he be not a Baronet, and the 
Sheriff takes him in Execution; he ſhall not have an Action againſt the Sheriff. 
R. 1 Rol. 869. J. 45. | Ms Foes. 

So the King ſhall take Advantage of an Eſtoppel, tho' he be not Party to the 
Record; for he is always preſent in Court. 2 It. 39. | 

So, every Perſon ſhall take Adyantage of a Diſability, which appears by 


Record; as, Outlawry, Excommunication, Attainder, &c. tho' a Stranger to 
the Record. Co. L. 352. 6. 128. 6. . 


So, of Baſtardy, Mulierty, certified, Sc. Co. L. 352. 6. 


But a Stranger ſhall not take Advantage of the Mi/noſmer of any One upon 
Record; for he is not bound by it. 161d. 


So'a Stranger ſhall not have Advantage of Villenage confeſſed, or found ; but 
the Lord only. Co. L. 128. 6. | 


(E) What ſhall not be an Eſtoppel. 


(E. 1.) A Record coram non Fudlice. 


UT a Man ſhall not be eſtopped by a Record, which was coram non Judice : 
as, by a Record of an Action in the Marſhalſea, where neither Party was of 
the King's Houſehold. 1 Rol. 863. J. 50. | Yeo 
Nor, by the Record of a Formedon ſued in B. R. 1 Rol. 863. I. ult. 
[The Plaintiff in Equity cannot be eſtopped by a Verdict at Law; for there 
is no ſuch Thing as an Eſtoppel in a Court of Equity. Pierce v. Jones, 
P. 1717. in Sc. bunb. 11. a LE | 


, . 
(E. 2.) Where the Truth appcars by the ſame Record. 


So a Man ſhall not be eſtopped, where the Truth appears by the ſame Record. 


Co. L. 352. 6. 


As, if a Fine be levied, or Concord made upon an Original upon which a 
Retraxit is entred ; tho' the Parties are eſtopped to ſay, when the Fine is pleaded, 
that it was not upon an Original (for it mall be intended well levied, till feverſed 
by Error) yet, if by the ſame Record it appears that a Retraxit was entred upon 
the Original, then the Parties are not eſtopped to ſay it ; for it appears by the 
Record itſelf. Bid. | — | | 5 

[If Defendant is ſued by a wrong Addition, and enters into Bail- bond prout 
the Writ, as he muſt, and then puts in Bail above by his right Addition, wha 
was arrefled by the Name and Addition, he is not eſtopped from pleading in 
Abatement. Barnes 94.] | 

Vor. III. 4A | If 
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. 1 5 F 6 FPS 1. 


If an Impropriation be to a Biſhop of à Rectory after the Death of the f 
Incumbent; and by Indenture, ſhewing that Mattcs, the Biſhop demiſes the 
Rectory for Years in the Life of the Incumbent, and the Leaſe is confirmed by 
the Deatrand Chapter; the Biſhop is not eſtopped by the Indenture of Demiſe, 
for it MY 27 the ame Deed that he then had Nothing in av Redttory, ha 


Co. L. * LEY, e W | Le 
(E. 3. 5 W ede the T ag is fonte with the Record. 


8 a Man ſhall not be eftopped to aver a Thing confiſtent with the Record 95 
Writing,” Gr. as, if A. B. Senior and A. B. Junior are bound by an Obligation, 


that the ſaid A. B. fhall not reſort to ſuch a Woman, &c. it may be averred, that 2 
727 05 was intended. Semb. 3 Mod. 216. D 
d, e 5 the Ge. be inrofled upon Record, the Defendant” may plead, 70 
a no the Deed, ot, Nor /e ferſed at rhe T; me, Se. for theſe Pleas are thi 
4 | conſiſtent 5 1 Nerd. 1 Rol. 862. J. 35. 
80 if an Obligor, being warned in Det inue brought for the Obligation itſelf, 


plead C Conditions not performed ; he may afterwards plead, to Debt againſt bim 
upon the Obligation, a ſpecial Nor eff Fadtum. Semb. 1 Rol. 862. 1. 45, 50. 

If a Man pnchacs a Charter for Licence to alien his Land; he may afterwards 
traverſe the Tenure of the King. 1 Rol. 864. J. 3. 

If A. demiſes two Cloſes called Lane's Meadows, the Leſſee ſhall not be eſtopped 
to * that 824 are Arable, and not Meadow. R. 2 Mod. Ca. 312. 


(E. 4 N Where the Allegation i is uncertain. 


80 an Eſtoppel ought to be certain to every Intent! C. E. 352. 6. 303. 4 A. 
And therefore, if a Thing be not directly al preciſely ledged, it (hall no 1. 
be an Eftoppe Co. L. 352.6. th: 
As, if a Defendant 1 within Age, viz. etatis 14 & non amplins, and after ; 
Judgment, brings "aha within 7 Years, and aſſigns Error by Attorney, he hall pe 
not be eſtopped to ſay that he was of full Age at the Time of the Error affigned; be. 
for the Allegation' after the viz. that ſuit efatis 14 & non amplius, is not poſitive, | 
R. 2 Jon. 170. {Vide Ray. 456.) N 
Sd, if a Man pleads a Licence or pardon of Alienation, he is not thereby , b 
eſtopped to ſay, that he does not hold in Capite upon another Alienation: for the 8 
Lioence days, qua tenentur de nobis in Capite, ut deitur, and the Plea i is not more 
4 daft. 111. 
So, if it be alledged by Way of Argument, or Inference. Co. L. 3 52. b. | 
Pol. 396. | 
70008 af it e Way of Recital, Co. L. 352. 6. 2 
E. 5.) Or only a Suppoſal. K 
80, if if a Thing be alledged only as a Suppoſal in a Count, it ſhall not be a 8 
Eſtoppel. Co. 1 352. 6. Vide Ante, (A. 1.) ot 
As, lif in a Sorre factes upon a Fine, the Plaintiff makes himſelf Heir by 
lineal Deſcent, he may vary in his Deſcent in a ſecond Scire facias if the firl 
Fra e 1 * 16 A 27. 
et (k. 6.) If it is not traverſable, or material. 7 
S0. ifs the Thing alledged be not traverſable, or march, it ſhall not be an BY, 
Eſtoppel. Co. L. 352. 6. t: 
As, in Debt upon an Obligation alledged to be made at 4; In ber Action ſha 
upon the ſame Obligation, he may ſay that it was made at B. 1 Rol. 864. + * | 
If in Error upon a Judgment 20 Car. 2. it be aſſigned for Error, that tt Ta 


Defendant was within Age, viz. ætatis 14 Annorum ; tho! the Error was allig 
26 Car. 2. and in a both Caſes the et appears by Attorney, the Judgot) 


r. 


ſhall be reverſed: for the material Part of the Plea is, that he was within Age, 
and the Words after the Vis. 14 Annorum do not conclude him to be now within 
Age. R. Ray. 456. {Vide 2 Fon. 170.) | | 

So, if upon a Diſtreſs for Rent, the Tenant prays in Aid, alledging that he 
has a Leaſe for ten Years; he is not eſtopped afterwards to ſay, that he has a 
Leaſe for 60 Years; for in Aide prier it is not material, for what Term, if he be 
a Leſſee. Ray. 457. ne 702 : | 

In Reſcous upon a Diſtreſs for Rent, out of a Houſe and one Acre, the Plaintiff 
ſhall not be eſtopped, becauſe he at another Time avowed for the ſame Rent 
iſſuing out of a Houſe and five Acres, Lit. 

So, if A. claims by a Deed to B. and C. and the Heirs of their Bodies, Re- 
mainder to D. and that upon the Death of C. without Iflue B. aliened to A. and 
D. entred, and Iſſue is joined that at the Entry of D. C. was alive, and this is 


found by Verdict; after the Death of C. D. may plead that Nothing paſſed by 
the Deed, and ſhall not be eſtopped. Jbid. 


(E. 7.) So an Eſtoppel may be avoided where an Act in Pais is done 
1 by him, who had not Power to do it. 


80 Acceptance of Rent, &. by him, who then had no Title, ſhall not be 


an Eſtoppel. Co. L. 352. 6. | 
(E. 8.) If an Intereſt paſſes, tho' not pro tanto. 


So, if any Intereſt paſſes from the Party, there ſhall be no Eſtoppel: as, if 
A. be Tenant for Life, Remainder to B. in Fee, and A. and B. join in a Leaſe, 
if the Leſſee brings an Ejectment upon the Demiſe of both, in the Life of A. he 
ſhall not recover; for it was only the Demiſe of A. and the Indenture ſhall not be 

an Eſtoppel to them; for an Intereſt paſſed from both. Co. L. 45. a. 
If Leſſee for the Life of B. leaſes for 21 Years, and afterwards purchaſes the 
Fee, and B. dies; he ſhall avoid his Leaſe for Years tho' it was by Indenture ; 
becauſe an Intereſt paſſed by his Leaſe for the Life of B. Co. L. 47. 6. Mo. 20. 
If A. demiſes to B. the Herbage of his own Land by Indenture; B. is not 


eſtopped to ſay, that 4. had Nothing in the Land: becauſe the Leaſe was not 
of the Land, Co. L. 47. 6. 


(E. g.) If there be an Eſtoppel againſt an Eſtoppel. 


So an Eſtoppel againſt an Eſtoppel ſets the Matter at Large: as, if A. claims 
Common by Grant, and, in another Action againſt the ſame Defendant, claims 
it by Preſcription, and the Defendant admits it; A. who was eſtopped by his 
former Claim to alledge Preſcription, by the Admiſſion of the Defendant ſhall 
be now at Liberty todo it. 1 Rol. 874. J. 50. 

So, if a Defendant pleads Joint-tenancy with B. and the Plaintiff traverſes that 
he is ſole Tenant; the Defendant may vouch as ſole Tenant : for the Plaintiff is 
eſtopped to gainſay it. 1 Rol. 875. J. 5. | 


(E. 10.) If the Truth be found by Verdict. 


So, if the Jury find the Truth of the Fact, the Court will give Judgment 
accordingly, without Regard to the Eſtoppel. Vide Ante, (C.)—Pleader, (S. 5.) 

And therefore, if a Leaſe be by Indenture by A. to B. and afterwards B. brings 

an Ejectment for Lands demiſed againſt A. and upon Net guilty the Jury ſind 
that A. having Nothing in the Land demiſed to B. by Indenture prout; there 
ſhall not be Judgment for B. Dub. Sav. 99. 

If by Confeſſion in a Court of Record, by Livery ſued, &c. Tenant in 
Tail be eſtopped to ſay, that he does not hold of the King; upon a Diem clauſit 
22 the Jury ſhall find the Truth, and thereby the Heir ſhall be relieved. 

H. 4. 5. 6. | 
But 
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E S T O P P L. 


* where an Eſtoppel binds the Eſtate, and converts it to an Intereſt, the 
Court will adjudge accordingly ; as, if A. leaſes Land to B. for fix Years, in 
which he has Nothing, and then purchaſes a Leaſe of the ſame Land for 21 , 2" 
and afterwards. leaſes. to C. for 10 Years, and all this is found by Vetdict; the 


Court, will adjudge the Leaſe to B. good, tho' it was ſo only by Concluſion. 


So, if A. leaſes for Years, having only a Contingent Remainder not veſted, and 
after the Contingency levies a Fine to B. in Fee, and the whole is found by Ver. 
dict; the Leaſe for Years ſhall be aud, ed good. R. Pol. 68. 

80, if A. be diſſeiſed, and during the Diſſeiin a Common Recovery is had 
againſt him as Tenant, to the Uſe © . Tho the Recovery was void for Want 
of a good Tenant. to the Præcipe, it ſhall be good by Eſtoppel againſt, A. his 
Heirs and Aſſigns. R. upon a Aa Verdi. 1 Rol. 86 5. 1. 2465 Cro. Car. 
389. 1 Rol. 868. , 35. | 


<< yen « an Efoppel determines. 


9? O an Eſto 5 determines by Cefſer of the Act, Deed, &c. which mad: 


the Eſtop as, if a Man takes a Leaſe for Years by Lidenture of his own 
Land ; if — "Leaſe determines, it ſhall be a Determination of the Eſtoppel. 


C. L. 47. 6. 


[If Tenant for Life rakes Leaſe for Years b Indenture, dure! his Life and 
the Continuance of the Leaſe, the Tenant is eſtopped to ſay he has not the Re- 
verſion in him; but he being dead, he is not eſtopped, but may confeſs the 
Leaſe, and avoid it on Cloner by the Heir, for not repairing. R. on Demur- 
rer, Brudenell v. Roberts, T. 2 G. 3. 2 Wilſon 143. 

If A. accepts a Leaſe from B. = his Wife, < 3h the Wife has Nothing 
after the Death, of the Huſband. the Eſtoppel ceaſes, and that ſbe had Nethin 
may be pleaded in Bar of an Aion * the Wife. R. Cro. El. 7685 Vide Ante, (C) 


EA 8 T R A v. 
Vide Wolfe (F.) 


n A I. 
4 ide e ( D. E 75 59- ) 


s 1 R E . N 1 
Fe 225 Waſte, (B. 2.) 


E V E S8 G VE. 


Vide Certificate, (A. 1, &c.) — Ecclefiaſtical 1 ( C. ) — Efpliſe 
(H. 11, 13. nn (E.) e (3 1. 9, 12.) — Viſin, 
(A. 8.) 


EVIDENCE 


un 


—_— 


ene N k. 


4. 4.) What Things are allowed foz Evidence ; Matters 
book Recozd, - "aj PHY 


VIDENCE imports Matters of Record as Letters Patent, Fines, Reco- 
veries, Sc. Writings under, or without Seal; as Charters, Deeds, Court- 


Rolls, Accounts, &c. Teſtimony of Witneſſes, and other Proof given to a Jury. 
Co. L. 282. 4. "IN | 


And therefore, Letters Patent may be produced in Evidence. 


[A Commiſſion. of Inquiry under the Exchequer Seal, and an Inquiſition 
taken thereon, is admiſſible, but not concluſive Evidence of Lands having been 
Part of a Priory, tho' Party to the Suit was no Party under this Commiſſion. 
Toter v. D. Beaufort, H. 30 G. 2. 1 B. M. 146.] | 


A Fine, or Common Recovery. 


A Judgment, Statute, Recognizance, or other Matter of Record. 
So, a Judgment and Recovery in Wales, in a Quod ei deforceat. R. Hard. 118. 


Letters Patent of Land in a County, Palatine under the'Seal of the Dutchy. 
4 Inf. 209. 


So, the Pope's Bull. Vide Poft, (A. 2.) | 


So, by the Sz. 29 Car. 2. 8. A Grant of Augmentation to a Vicarage, regiſtred, 
examined, and atteſted by the Biſhop, &c. is a Record. 

[No Record of a criminal Conviction can be given in Evidence in a Civil Suit, 
for it might have been on the Evidence of a Party intereſted in the Civil Suit. 
Gibſon v. M*Carty, 7. 9 G. 2. B. R. H. 311.] 

[Therefore, if A. convicted of forging a Note from B. to himſelf, ſues for 
other Notes from B. to his Inteſtate, and reads a Depoſition of a dead Witneſs 
to prove B. 's owning the Notes in Queſtion, and the ſame Witneſs has ſworn 
to B. s owning the forged Note, yet the Record of Conviction for Forgery cannot 
be read. but the forged Note may, and the Marks of Forgery ſhewn. 464. 

[Tenant of a Manor has Right to inſpect Court-Rolls ; but he cannot have 


a Rule for it, without Affidavit that he has applied, and was denied. Barnes 
236, 37, 38.] 


(A. 2.) What ſhall be ſufficient Proof. 


If the Record itſelf be produced, it ſhall be read without other Proof. (A 29 
So Letters Patent under the Great Seal ſhall be read without other Proof. 


The Record, 
So, by the Sz. 3 (or 3 & 4) Ed. 6. 4. and 13 El. 6. Patentees and All claiming or Fxemplib- 


2 them may make Title, &c. by ſhewing the Exemplification, or Conſtat of cation. 
the Roll. 5 | 


And theſe Statutes extend to all the King's Patents which concern Land, 
Aden. or other Thing, granted to a Subject, Corporation, or any other. KR. 
5 Co. 53. | 


So the Chirograph of a Fine is ſufficient, wit 
Or the Exemplification of a Fine. | 


So the Exemplification of a Common Recovery under Seal is ſufficient, with- 
out more. 


hout other Proof. P/. Com, 409. 6. 


So an Exemplification of a Recovery in an inferior Court of Record under the 

Town-Seal; where the Records are conſumed. Hard. 120. per Hale, I Mod. 117. 
So, an Exemplification of a Recovery in Antzent Demejne, being old, if the 

Records are loſt. R. 1 Mod. 117. | 
And, by the Sz. 27 EI. 9. The Exemplification of a Recovery in Wales, or 


4 -onnty-Fplaning, ſhall be of the ſame Valigity to all Intents as the original 
ecord. 


So an Exemplification of any Record under the Great Scal, or Scal of the 
ourt, is ſufficient. 10 Co. 93. 4. 


Vor. III. 4 B 80, 
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that ſuch Action was tried and referred. Barnet 449«]1+ + 7 VION”, 


(A. 3.) 
A Copy, or 
Witneſſ:s, 


S. . 


\ 


produced. 


B 1 n NC . 


So, an Exemplification of a Record in Wales or a County- Palatine, under the 
Seal of the Court there. Semb, Hard. 120. 92, OUS oe 12 | 
So, an Exemplification of the Pope's Bull, under the Seal of the Biſhop, ſhall 
be allowed. R. Hard. 118. | # 

[Exemplification under the 13 Seal, of Adminiſtration with the Will 
annexed, is a good (Evidence; tho it only recites the Fact, and ſets out the Will 
in hec verba. Kempton v. Croſs, P. 8 G. 2. B. R. H. 108.] | | | 

[The Poſtea in a former Action produced by Aſſociate, is ſufficient to prove 


4 = K ; ' $44 1 ay i at; 5 LIL LS inn 
80 a Record may be proved by a Copy examined with the Original: for x 
Razure or Interlineation Hall not be preſumed. 10 Co. 92. 3. 2 Rel. 678. J. 45. 
Ps [The printed 77 examined with the Parliament-Roll, Rex v., Feferie., 
7 6. Str. 446.] 3 | nd e noir 
1 9 A7 be 4 Record in Wales, Sec, it may be proved by an examined Copy, 
"Hart. 119. PT 
So a Copy of a Common Recovery is ſufficient, without proving a Tenant to 
the Præcipe; for it ſhall be intended well ſuffered,. if the. contrary does- not 
appear. 2 Cro. 455. Tut. 1549. 1 Mod. 11777;ßẽ0˙0hͥ.᷑ 
Tho' it be a Recovery of a Reverſion, if it be antient, and the Poſſeſſion 
accordingly ; for a Surrender ſhall be intended. 1 Vent. 27. 
[The Copy of a Copyholder's Admitfihce of 30 Years ſtanding, is Evidence, 
tho' not ſigned by the Steward. Dean of Bly v. Stewart, T. 1740. 2 Athyns 44. 
So, if a Record be loſt or conſumed by Fire, it may be proved by collateral 
Evidence: as, in Ejectment for a Rectory, to which: a Recuſant preſented, the 
Record of Conviction, being burnt, may be proved by the Eſtreats in the Exct:- 
quer. R. Hard. 323. 1 Sal. 285. Fe Ko nad ern 
So, if Appropriation or not be the Iſſue, the King's Licence, being loſt, may be 
proved by other Evidence; for it is not directly the Point in Iſſue. R. Hard. 323. 
So, in Trover, if a Fieri facias, or Venditioni exponas,' Cc. be loſt. R. Hard, 
IJ. . I. | e F | 
? & a Recovery in Antient Demeſne, being loſt, and the Roll not found may be 
proved by Witnſſes, where the Poſſeſſion has gone accordingly. 1 Lent. 257. 
[A Copy of an Award, the Original being loſt in a Mail robbed. Robinſon v. 
Davis, T.8G. Str. 526.] M7 INE 05 | 
Tf an original Note is loſt, and a Copy offered in Evidence, the Court muſt 
firſt be ſatisfied of the Genuineneſs of the Original. Goodrer v. Lake, M. 1737. 
1 Athyns 446.] , | 55 
So a Record may be explained by Witneſſes: as, what Manor, Perſon, Gs. 
was intended, where. there are ſeveral of the fame Name. PI. Com. 85. b. 
[An Officer may. be examined as to the Condition, but not as to the Matter of 
a Record. Lerghton v. Leighton, M. 6 G. Str. 210.] © 
[If the Patron's Name in an Inſtitution is left Blank in the Biſhop's Regiſter, 
Parol Evidence may be admitted to prove who was Patron. R. on Error from 
Ireland. Bp. Meath v. Ld. Belfield, P. 21 G, 2. 1Wilſ.215.] | 
[If two are indicted and acquitted, and Copy of Indictment granted to one 
only, the other may read it in Evidence in Action for malicious Proſecution. 
ordan v. Lewis, M. 13 G. 2. Str. 1122.] | 


[If the Acts of Condemnation of a Ship in Admiralty Court abroad, are loſt If 
at Sea, Parol Evidence ſhall not be allowed of the Reaſons of Condemnation, tion 
what was loſt being only Copy of Evidence. Bliedftyn v. Sedgwick, TJ. 9 C. 2. [1 
B. R. H. 304. ] | | 1 


(A. 4.) What Proof is not ſufficient. 


But, regularly, a Record is of ſo high a Nature, that it cannot be proved but 
by the Record itſelf, or an Exemplification, or Copy thereof. 10 Co. 92. b. 
So the whole Record, which concerns the Matter in Queſtion, ought to be 


80 


E VID E N C E. 


-$6 Evidence to prove a Record, which is loſt or conſumed, dught to be full 
and cogent. Hard. Jet: " 

And therefore, a Warrant for a Dien Cuunſ extremum and an Entry in the 
Docket- Book, is not ſufficient Proof of ſuch Writ. Hard. 120. 

So an Eſtreat in the Exchequer and an Inquiſition upon it, is no Proof of a 
Conviction, where the Eſtreat —_— it at the ſame Aſſiſes at which the Preſent- 
ment of Recuſancy was made: for by the S. 23 E/. 1 & 29 El. 6. Proclamation 
(hall be at the Aſſiſes, when indicted, to render himfelf before the 4) Aſſiſes, 
and therefore he cannot be convicted at the fame Aſſiſes. R. Hard. 

So, if a Recovery of a Reverſion was ſuffered but 10 of 12 Yeats paſt, a Sur- 
render to make a Tenant to the Præcipe ought to be proved. 

$o, if there be probable Evidence of an Eſtate for Life in Eſe i in another ; 3 AS, a 
Leaſe, of Mortgage by him. KR. 5 Med. 211. 


(A. 5.) A Verdi; Nonſuit, Se. 
So a Verdict in another Action for the Cauſe, ſhall be allowed in "Ro (A. 51) 
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between the ſame Parties. When it ſhall 


be allowed, 
Tho' Judgment was afterwards arreſted for Want of Form. 2 Rol. 46. 


S it ſhall be Evidence, where the Verdict was for one, under whom any of the 
preſent Parties claim. 


So a Verdict for or againſt a Leſſee, ſhall be Evidence for or againſt him in 
Reverſion. Per Holt, 6 An. Hard. 472. 

So a Verdict for him in Remainder all be Evidence for a ſubſequent Remain- 
der-Man in the fame Deed ; for tho' he does not claim under him for whom 
the N yet he claims by the ſame Deed. R. 8 V. 3. B. R. (I Ld. 

m. 730 
% a Verdict for or againſt a Plaintiff, with Proof of the Evidence by him 
given, ſhall be Evidence in an Action by another againſt him for the ſame Thing : 
As, in an Action by a Common Carrier for Goods delivered by Miſtake, a Ver- 
dict for or againſt the Plaintiff, with the Proof by him given, ſhall be Evidence 
in an Action by the Owner againſt the Carrier for the ſame Goods. Per Holt, at 
Guildball, 14 W. 3. 

So a Nonſuit, with Proof of Evidence then given, ſhall be allowed as Evidence 
againſt him in another Action by the ſame Plaintiff. R. 5 An. in C. B. 

So, if the Jury are agreed, and afterwards diſcharged before the Verdict given 
and recorded, it ſhall be allowed for Evidence, that the Jury were agreed, in the 
Caſe of a Common Perſon. R. 2 Rol. 680. J. 5. 

[An Inquiſition poſt Mortem, traverſed, and Trial thereon, tho' voidable, is 
Evidence, Leigbton v. Leighton, P. 66. Str. 308.] 

[A ſpecial Verdict, to which Defendant och, no Party, given in a Cauſe in 
which the Premiſſes in Queſtion were recovered on a general Verdict, and the 
ſpecial Verdict related to other Premiſſes, ſhall not be allowed as Evidence, even 
of a Pedigree. Neal v. Wilding, P. 14 G. 2. Str. 1151. 

[Whether the Coroner's Inqueſt might be read as Evidence againſt the Execu- 
trix, to whoſe Advantage it was, dabitatur, Parker C. J. and Powys J. pro Eyre J. 
and Pratt J. con. Jones v. White, M. 4 G. Str. 68.] 


If a Verdict be offered in Evidence, it ought to be proved by an Exemplifica- A e ha 
tion of the Verdict, and Judgment upon it. (Yide Hard. 118, &c.) ſufficient 


[The Poftea is no Evidence of the Verdict, without a Copy of the final Judg- Proof. 


ment; for Judgment might have been arreſted, or a new Trial granted. Pitton 
v. Walter, H. 5 C. Str. 162.] 


(B. 1.) A Charter 02 Deed, under Seal. 


O any Charter, or Deed under Seal of the Party, ſhall be allowed for Evidence. 
So a Deed inrolled by Conſent of one Party ooly, ſhall be Evidence . ann 
lim, and all who claim under him. 3 Lev. oy" 
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8 VIDE N O E. 

80 a Deed which beg ins, This Indenture, ſhall be Evidence tho'. it be not an 
Indenture. Per Hale, 15 Norfolk Aſſiſes 1668. 
So a Deed.ſball be Exidence, tho! by Accident, &c. the Seal be broken, or 
1 Lori Pal. 403. 1 Mod. 211. Fer B. R. 1 K. 3: inter Sir M. Dayrel and 

coc 

Tho cancelled by Practice. (Vide 1 Vent. 29 N 

£0 a Counterpart, where it is js that — was an Original, and that 
cannot be had. Vide 1 Sal. 287.) 
[A Deed is good Evidence, if ſtamped when paninced at the Trial, though 
not Fane rig executed, or when rſt WO Rex v. Bp. of Chefer, Þ 
11 Str. 624 

But annexing another Piece of Parchment with a Stamp upon it, will not do; 
the Stamp muſt be on the Parchment itſelf (and to obtain this the Penalty mui 


be paid.) Rex v. Reeks, M. 13. G. Str. 1 — Ld. Raym. 1445. 


TA Bond, in the Condition eo ole a 
not have two Stamps. Barnes 463.-] 


8. 2.) When allowed, without N 


An Antient Deed dated 40 Vears paſt ball be read, without other Proof. 

Bo a Deed, indorſed, as inrolled, ſhall be read, without Proof. R.P.6 
W.& M. in B. R. 1 Sal. 281. 

Tho' there was no Need of an | to make ſuch Deed effeQual, 1 Vent. 
296. 3 Lev. 388. 1 Sal. 280. 

1155 4 nn __ a Deed to declare the Uſes * a Fine. Iod. Ca. 225. 
1 Sal. 287. 


ortgage-Demiſe is contained, need 


(B. 3.) When Proof | is neceſſary. 


But, regularly, a Deed ſhall not be given in Evidence, without Proof of the 
Execution. 10 Co. 93. @. 

Proof of the Execution ought to be by one of the Witneſſes at leaſt. 

Or, if it be proved, that they are all dead, or upon ſtrict Inquiry cannot be 
diſcovered to be alive, by Proof that the Name of any one indorſed i is the Writing 
of the ſame Perſon. Per Holt, 5 An. 

If atteſting Witneſs has lived abroad, ſtrict Proof of his Death is neceſſary; 
if he has lived in England, ſlight Proof i is ſufficient. . * v. Philips, T. 1740. 
2 Atkyns 48. 

[If a ſubſcribing Witneſs is become. infamous, on producing his Conviction, 
his = may be proved as if he was dead. Jones v. Maſon, P. 2 G. 2. 
Str. 83 
Or, 33 the Name of the Party, who eee it, is his proper Hand- writing. 

[In Debt on Bond by the Adminiſtrator de bonis non of the Obligee, and who 
was the only ſurviving Witneſs to the Bond, Proof of the Hand-writing, and 
ſeveral Letters from the Obligor mentioning the Bond, allowed good. Godfrey 

v. Norris, H. 3G. Str. 34. 

Or, by any one preſent at the Execution of the Deed, tho' he be not indorſed 

as a Witneſs. 


[Where three Obligors, and Action brought againſt one only, the other 


Obligor allowed to be a Witneſs to prove Execution of Bond by Defendant. 
Lockhart v. Grabam, H. 3 G. Str. 35.] 


(B. 4.) When the Deed itſelf. 
So, regularly, the Deed itſelf ought to be produced, whereby it may appeal 


to the Court that it is not raſed or interlined. 10 Co. 92. 


And therefore, generally, a Copy of a Deed ſhall not be allowed for Evidence, 
tho' examined and atteſted. Did. 
Tho' wrote by Counſel as a true Copy, and delivered to the Party as ſuch. 


1 Mod. 94. 5 


4 


„ 


% 0 ©» 


So Proof of the Contents by Witnefles ſhall not be allowed. 10 Co. 92. b. 
Nor a Counterpart, - without Circumſtances which induce Credit that there 
was an Original. R. 1 Sal. 287. AF ore | | | 

But a Counterpart has been allowed, where the Original cannot be found, and 
there is probable Proof that there was an Original : as, a Counterpart of a Leaſe, 
where the Leſſor himſelf acknowledged that he made a Leaſe, of which this was 
a Counterpart. Per C. B. 6 An. inter A. and Whitcomb. | 

So, a Counterpart, of a Leaſe, found by the Heir of the Leſſor among the 
Writings of the Anceſtor. 1 Lev. 25. | | 

Tho' no Witneſs be indorſed. Bid. Fs 

So; if it be proved that the Original was aſſigned to the Defendant, or another 
under whom he claims. Per Tracy, 6 An. _ 

Or that the Original is defiroyed or loſt. R. Mod. Ca. 225. 

So, if a Deed be deſtroyed or loſt, a Copy may be allowed. 10 Co. 92. 6. 

Tho' not examined; if it was written for a true Copy. 1 Med. 4. 

80 Proof of the Contents by Witneſſes may be allowed in ſuch Caſe. 10 
C. 92. 6. „ 5 

80 a Copy, or Proof of the Contents has been allowed when a Deed was im- 
beziled, or detained by the other Party. 1 Keb. 12. 3 Keb. 2. 

[Defendant in Ejectment refuſing to produce the Leaſe in her Cuſtody, an 
Attorney who had read it allowed to give Evidence of the Contents. Young 
v. Holmes, M. 4 C. Str. 70.] ; 


(B. 5.) A Recital, when Evidence, 


So a Recital in a Deed may be Evidence, againſt him who executed, or claims 
under the Party, who by ſuch Recital is eſtopped : as, the Date ſhall be Evi- 
dence that it was executed the ſame Day. Per Holt. {Vide 1 Sal. 286.) 

A Recital of a Jointure to A. that there was a Jointure to her. Per Tracy, 7 An. 
So a Recital of a Deed is Evidence of it, where the Deed recited is loſt. R. 
Mod. Ca. 45. F 

80 a Recital of a Leaſe for a Year in a Releaſe ſhall be Proof that there was 
ſuch Leaſe, if Poſſeſſion has been accordingly for ſeveral Years. Per Gould, 12 
M. z. at Hertford. R. 2 An. 1 Sal. 286. Mod. Ca. 44. | 

But a Recital, generally, is no Proof of the Deed recited : as, if a Patent or 
Leaſe be recited, the Patent or Leaſe ought to be proved. R. Hard. 120. Semb. 
Fas. 74. R. 2 Lev. 108. 

So, if a Patent be. recited to be ſurrendred, and the Patent be proved by one 
Party as in Eſſe, the other ought to prove the Surrender. 2 Rol. 678. J. 40. R. 
2 Vent, 171. : 

Yet, if the one relies upon the Recital as Proof of the Patent, it ſhall be alſo 
Proof of the Surrender. R. 2 Vent. 171. 


So a Recital of a Levari, or other Record, in a Record, is no Proof of the 


Levari, Sc. Per Hale, 23 Car. 2. Sir P. Pindar ; if the Record of the Levar: . 


is not loſt. 
So a Recital of a Leaſe in a Releaſe, is no Proof againſt a Stranger, without 
ſhewing that the Leaſe is loſt. R. 1 Sal. 286. x 


Nor a Recital of a Deed for the Uſes of a Fine, without Proof that there was 
a Deed of Uſes. Med. Ca. 45. 


(C) TUritings without Seal. 


| Orporation-books, when publickly kept as ſuch, and the Entries made 
by the proper Officer. Rex v. Motherſell, E. 4G. Str. 93.] 

[Copies of Corporation-books, or of a Poll, are Evidence ; and in that Caſe 
R. will not order the Original to be produced, without particular Reaſon. 
Brecas v. Mayor and Aldermen of London, P. 6 G. Str. 307.] 

A Viſitation made by the Heralds, entered in their Books, and kept in their 
Office, Evidence of a Pedigree. Pitton v. Walter, H. 5G. Str. 162.] 
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282 E JI DU HN. C E. 
Iso the Minute- bock of a former Viſitation, ſigned by the Heads of the feyer, 


Families, found. in a private, Library,, / Ld. O ferd's.) Thid.] - | 
[The oy TR old Agreement, I Orin is in the We whence -- 
ths Pure Oates prohibit it / to go out. Downes v. Mooreman, H. 1724. [ 

an 199 L+153:to90 $ e in po arid? Jeet | 

IA Survey of a religious Houſe, (in the Firſt-fruits-office) tho' the Commit. po 
fon is loſt. V. of Rillington v. Trin. College, T. 21 G. 2. 1 Will. 170,] [ 
.  *,[If..there is a general Regiſter-book of à Pariſh, into which the Entries of Rac 
Baptiſms are made every three Months, from a Day-book into which they are [ 
made immediately, the firſt is the Regiſter and Evidence, and the Day-book not pro 
tho' they differ, or any Thing omitted in the Regiſter which appears in the Day- Cot 
book; as B. B. to ſignify baſe Born. Per Probyn and Les J. contra Page ]. [ 
May v. May, ÞP. 10.6.2. Stritef3-Þo..c oC ot Cot 
Certificate of the Commiſſioners, for ſtating the Army ' Debts, concluſiye Par 
Moody v. Thurſton, M. 8 G. Str. 481.] * 73 7 r, [ 
I [But it muſt be ſigned by them fitting upon the Commiſſion. Mountcan v. Bar 
Wilſin, T. 9 G. Str. 568.] | . „ [ 
. SF An Affidavit of the: Deceaſed allowed to, be read, in Confirmation of other lick 


Evidence, to prove his Marriage at the Fleet, tho' taken before a Surrogate, when 
| Nothing before Eccleſiaſtical Court. Sacbeverell v. Sacheverell, March 1716, 
+ Court of Delegates, Str. 35. | | 


IA Writing without Stamps, (being an Agreement, that 4. and Partners 


“ ſhall work Mines in B.'s Ground, and B. to have a Proportion, and to be alſo den 
Partner for an Eighth,”) which is not a Leaſe nor an Aſſignment, may be [ 
given in Evidence on Treſpaſs brought by A. againſt a Stranger. Harter v. tom 
Jiarkbeck, T. 4 G. 3. 3 B. M. 1556.]]J]]/ 10 „ [ 
[A Letter: 50. Years! old, found in the Corporation Cheſt, is not a Co Cor 
Act, ſo as that a Copy of it may be Evidence, but the Original muſt be pro- Ter 
duced. Rex v. Gwyn, M. 76. Str. 401. J Ps EEE e Bun 
An Entry in an Attorney's Debt- book may be read after his Death, to prove [ 
that a Deed was made. Warren v. Greenville, P. 13 G. 2. Str. 1128.]. ga 
Entry in a Bankrupt's Books, before the Act of Bankrutcy, is Evidence. Per to i 
Wiles G. g. T. 10 G 11 G. 2. B. R. H. 358. ] 7 

Undorſement on a Bond, of Intereſt paid within 20 Vears, is Evidence, tho Mit 
undes the Hand of the Obligee, if it was made before it could be thought of 1 
neceſſary to encounter the Preſumption. Searle v. Ld. Barrington, H. 2 G. 2. [ 
affirmed in the Exchequer Chamber, and in Parliament. Str. 826. 2 Ld. Def 
Raym. 1370. "i | | Rul 
But if the Indorſement is after the Preſumption has taken Place, it is not the 
Evidence. Turner v. Criſp, 13 G. 2. Str. 825. | [ 


[Bill of Parcels from a Merchant abroad, with 8 to it proved, is grar 
Evidence of Property on an Action on Policy of Inſurance, Ruſſel v. Boheme, E. Boo 
44G, 2: Fr. zi: !! | . | 

[The Cuſtoms of one Manor allowed as good Evidence of the Cuſtoms of of! 


another Manor, in the three Northern Counties, becauſe antiently they made one 12 ( 
Earldom. D. Somerſet v. France, M. 12 GC. Fort. 44. Lowther v. Raw. In tht U 
Houſe of Lord., 1735. Fort. 44.] Cre: 


[N. B. The Judges of C. B. and Barons of Exchequer declared afterwards, that plai 
the Cuſtoms of other Manors ought not to have been admitted as Evidence. have 


D. Somerſet v. France, M. 12 G. Str. 654. ] B. 1 

[A Plaintiff ſhall be obliged to produce his Books relative to his Dealings * 
with Defendant. Gcater v. Nunnely, P. 13 G. 2. Str. 1130.] [ 
On an Iſſue to try a Medus, the Plaintiff may be ordered to produce the Books of t 

of former Rectors, if they have been produced at the Hearing. Bennet v. Trep- 3” 
pas, I. 1723. Bund. 143:] | | , U 
* in Treſpaſs for Diſtreſs for a Fine ſet by the Lieutenancy of Lenden, the 
ſhall have Leave to inſpect their Books and take Copies, but the Commithoners Stu 


| ſhall not attend with the Books. Edwards v. Veſey, T. 8 G. 2. B. R. H. 110 


J 


E VIDE N c E. 

(if there is a Rule N/ for Information quo Warrants, the Court will make 
Rule for Defendant to inſpe& Charter and Corporation-books. Rex v. Holliſter, 
P. 9 G. 2. B. K. H. 245˙J. | | | A 1 

[An Elector, Officer in Poſt- office, ſued on 9 Ann. has a Right to inſpect 
Corporation- books where the Freemen's Names are inrolled, and to take Copies. 
Barnes 235-] | 


[Defendant, Holder of Stakes at a Horſe-race, ſhall give Plaintiff Copy of the 


Racing Articles. Barnes 439.] 


The Court will order a Juſtice of Peace to give Copy of Information, and to 


produce the Original, (at Trial for falſe Impriſonment againſt Informer) and 
Conſtable to produce Warrant. Barnes 468. 3 

Every Member of a Corporation has a Right to look into the Books of the 
Corporation for a Matter that concerns himſelf, tho' the Corporation is not a 
Party in the Diſpute. Rex v. The Heftmen of Newcaſtle, H. 18 G. 2. Str. 1223.] 

[A Stranger affected by a Bye-Law has a Right to inſpect and take Copies. 
Barnes 236. 1 EY | 

. one has a Right to inſpect the Books of the Seſſions, for they are pub- 
lick Books. Herbert v. Aſbburner, H. 246. 2. 1 MW. 297.] 

[If a Man ſued and taken in Execution in a Court of Conſcience, brings Treſ- 
ſpaſs, Cc. for it, he ſhall have Liberty to inſpect the Books as far as relates to 

e Suit againſt him. Wilſon v. Rogers, M. 19 G. 2. Str. 1242:] 


[A Survey taken by one, under whom the Party, producing it claims, not Evi- 


dence, the other Party not being Privy. Anon. E. 4 6. Str. 95.] 


The Cuſtom of Archdeaconries in the ſame Dioceſe, is not Evidence of Cuſ- 8 


* 


tom in another. Ruding v. Newell, M. 7 2. Str. 957. ] 


= 


[Defendant Lord of a Manor, who inſiſts on a Modus, not obliged to produce 
Court-Rolls to ſhew what Proportions of it are paid by. the. other Defendant's. 
Tenants of the Manor. Biſhop of Hereford v. Duke. of Eridgewater, T. 1729. 

»» 8 . r 


Bunb. 269.] - 


g * 716 f 
[If Lord of Manor brings Ejectment for Lands, claiming them as Copyhold, 
againſt Defendant, who claims them as Freehold, Defendant ſhall not have Rule 


to inſpe& the Court-Rolls. Smith v. Davis, T. 18 C. 2. 1 Wilſe 104.] 
[On Information by Attorney-General againſt Vice-Chancellor of Oxford, for 


Miſdemeanor in his Office, the Crown ſhall not inſpect the Archives and Statutes 


of the Univerſity. Rex v. Purnell, H. 2G. 2. 1 Wil. 239.]. : 


[On a Rule to ſhew Cauſe againſt Information quo Warrants, by what Right 


Defendant claims to hold a Court-Leet in a Borough, Defendant ſhall not have a 
Rule to inſpe& the Corporation-books, for it 1s a Matter of private Claim between 
the Parties. Rex v. Bridgeman, H. 17G. 2. Str. 1203.] 


[On an Information againſt Juſtices of a Corparation, for taking Money eo 


granting Ale-licences, Proſecutor ſhall not have a Rule to inſpect the Corporation 
Books. Rex v. Cornelius, T. 17 G. 2. Str. 1210.] 

[A Company (as Eaſt-India Company) ſhall not be obliged to produce Books 
of Letters in a Cauſe where they are not concerned. Shilling v. Farmer, M. 
I2G, Str. 646. Murray v. Thornhill, M. 13 G. Str. 717.] 

Poſt- office not obliged to produce Books in Suits where they are not Party. 
Crew v. Saunders, H.8 G. 2. Str. 1005. 


[The Court will not make a Rule to inſpect the Books of a Company 


Plaintiff, if it is not a publick Company ; but Defendant may give Notice to 
1 them produced at Trial. Charitable Corporation v. Woodcraft, T. 8 G. 2. 

K. H. 130.] | 

[The Books of a Company not a Corporation, nor Truſtees for a Party, ſhall 
not be inſpected. Barnes 36.] P: 

(Plaintiff in Treſpaſs for Toll taken of him has not Right to inſpe& the Books 
of = Corporation, whoſe Servant took Toll. Hodges v. Atkis. H. 13 G. 3. 
3 Hill. 398.] 

[A Leſſee of the Dean and Chapter of Canterbury Defendant, in Ejectment at 


the Suit of their Truſtee, ſhall not have Liberty to inſpect their Books. Ord ** 


Stubbs, J. 11 & 12 C. 2. Andr. 47] 4 
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his Real Eſtate) his Widow and Adminiſtratrix comes into Poſſeſſion of the Pie. 


(C. 1.) 
A Decree, 
Sentence, c. 


PIT 
2 22 


, % 


| EVIDENCE. 
[A. is poſſeſſed of Part of the Waſte by Conſent of Lord and Tenants, go 
Grant or Leaſe appears, but many Inſtances in like Caſes of | Leaſes, none of [ 
Grants in Fee, 4. pays Rent of 10s, On his Death (leaving Nephew who enters on Ml te 


miſſes and pays the Rent, by Will directs the Premiſſes to be ſold by her Executor: A 
he pays Rent, mortgages the Premiſſes in Fee, then releaſes the Equity of Re. 
demption in Fee, and levies a Fine. Then appears a Draught of a Leaſe of the 8 
Premiſſes from the Lord to A. for 41 Years, among the Lord's Papers, and 2 hin 
Copy of it among A.'s Papers. This is no Evidence of a Grant in Fee to A. on / 
Trial by Grand Aſſiſe on Writ of right Patent. Jyſen v. Clarke, P. 1 3 G. 3. 8 


3 Will. 419. P.14G. 3. 3 Will. 541. 558.] / 
| (C. 1.) Proceedings in Courts. f 
80 Writings without Seal are oftentimes Evidence. ä | > | = 


As, all Proceedings in Courts of Juſtice. 

And therefore, a Decree in the Court of Chancery, or Exchequer, ſhall be Eyi. 
dence againſt the Party, if an Exemplification of it be produced under the Seal 
of the Court. 1 Keb. 21. 2 Mod. 231. | | 

Or a Decretal Order in Paper, with Proof of the Bill and Anſwer. 1 Ke. 21. 
So, if the Bill and Anſwer be recited, it is ſufficient. Cont. 1 Keb. 21. Sen. 
per Trevor at Gumildball, 9 An. inter Wheeler and Lowth. | 

But a Decree, which does not recite the Bill and Anſwer, ſhall not be allowed. 
Per Cur', Twiſd. Cont. 1 Keb. 21. OLE | 

So a Sentence in the Spiritual Court, in a Matter within their Cognizance, ſhall 
be Evidence of the Right to the Thing there decreed : as, a Sentence for Tithes, 
R. 2 Rol. 679. J. 25. 2 Med. — 4 8 | 

'\[Sentence in the Spiritual Court, in a Cauſe of Jactitation, is concluſive 
Evidence againſt a Marriage; Clews v. Bathurſt, H. 7 G. 2. Str. 960. Hathell 
v. Hatfield, in Parliament, 1725. Str. 961. tho' there is an Appeal entred, and 
tho' Sentence was given after Iſſue joined at Common Law. B. R. H. 11.] 


[Sentence in Spiritual Court in a Cauſe of Contract, is concluſive Evidence, on T 
Non aſſumpfit pleaded, in an Action on Contract of Marriage. Da Ca v. Villi 80 
Real, H. 7 G. 2. Str. 961. B. R. H. 18.] x | by x 

[Sentence in Eccleſiaſtical Court for Fornication, &c. in a criminal Way, is now 

not Evidence againſt the Iſſue; otherwiſe if a Sentence on the Point of the Mar- $, 
riage, and no Colluſion. Brown/word v. Edwards, H. 1750. 2 Vezty 243.] were 

o, a Sentence in the Admiralty, which condemns Goods as piratical, in uſu 
Trover for the ſame Goods, upon the Libel and Anſwer produced. Per Trevor, * 
9 Ann. inter Wheeler and Lowth. | | Law 

[Sentence of a foreign Admiralty, condemning a Ship as unfit, cannot be read WW not: 
in an Action on the Charter- party, which is a Contract under Seal at Land. B 
Burton v. Fitzgerald, T. 10G. 2. Str. 1078.] | dead 

Or without producing the Libel, if it be not found in the Office, nor uſually 0 
filed there; Per Trevor ibidem. | * 
So, a Probate of a Teſtament for Perſonal Eſtate, and a Grant of Admini- P 
ſtration. | a W 

So, a Judgment in a Court-Baron, Hundred, or County-Court, with Proof * 
of the Proceedings upon which the Judgment was given. | | deco 

[Judgment of Ozfter 2gainſt Bailiffs of a Corporation, is good Evidence againt WI (7 
one making Title as elected under their Bailiffſhip. Rex v. Hebden, F. 12 nter 
G. 2. Str. 1109. ] cann 

Two Allowances in Eyre, Temp. Ed. 1. and Judgment in Treſpaſs, Temp. N. 

Ed. 3. are not conclufive Evidence of a Right to Wreck; and Uſage for 92 Years 2 Ro, 
laſt is ſtronger. Biddulph v. Ather, T. 28 & 29 G. 2. 2 Will. 23.] N. 
[Duplicate of Inſolvent Debtor's Diſcharge at Seſſions, is Evidence of his Di- him, 
charge. Gillam v. Stirrup, T. 8 G. 2. B. R. H. 145.] | N. 
But not of any Fact which is the Foundation of their Juriſdiction. Id. Caui 
Savage v. Field, M. 9 G. 2. B. R. H. 186.] So 


2 | [lf 
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[IF it recites that due Notice was given, and the Perſon who gave the Notice is 

dead, it hall be Evidence that 30 Days Notice was ee Ibid.] 1 
A Condemnation in a foreign Attachment, which appears to be ſubſequent to- 

Action in C. B. is no Evidence. Barnes 195.] 


So a Bill in Chancery, or Exchequer ſhall be Evidence againſt the Plaintiff (0. 1) 
himſelf, if it was exhibited with his Privity. 1 Sid. 221. R. Ca. Cb. 65. A Bil. 
And if there was an Anſwer, and other Proceeding upon it. Ca. Cb. 65. 
1 Sm. 221. an eine | ns Tang 
And the Proceedings upon a- Bill import primd facie that it was with his 
Privity. Per Tracy, 5 An. | | | 
[Copy of a Bill in Chancery wrote Cigſe on Treble fixpenny Stamps may be 
read. 2; Whether one three-penny Stamp is not ſufficient. Denn v. Fulford, 
TS e 
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So an Anſwer, by any in Chaxcery in his own Right, ſhall be Evidence againſt , (C. 3.) 
himſelf, with Proof of the Bill filed. Gods. 326. * — 
So an Anſwer to Interrogatories is Evidence againſt him ſelf. | F. %% * 
So, an Anſwer to a Libel in the Spiritual Court; for it is tantamount to a Con- 
feſſion. Per Tracy, 6 Ann.—1 Ver. 5 3. | 
But an Anſwer by Guardian fhall not be Evidence againſt the Infant. R. 2 
Vent. 72. 3 Mod. 259. - 
Nor an Anſwer of a Truſtee againſt the Ceftuy gue Truſt. 1 Keb. 281. 
Nor the Anſwer of a Vendor againſt an Alienee. 1 Sul. 286. Mod. Ca. 44. 
If an Anſwer be read in Part againſt him, he may inſiſt that the Whole ſhall 
be read. R. 5 Med. 10. | | 8 


. * — + 
| 222 
- 5 „ 
hed — - 


So a Depoſition, regularly taken upon a Bill and Anſwer in Chancery, ſhall be (c. 4.) 
Evidence againſt the Party to the Suit or any who claim under him, if the Bill . 
and Anſwer are proved to be filed. 1 Keb. 68 5. 4 Mod. 146. 1 Sal. 279. „ = Ya 

Tho' the Bill was diſmiſſed for Want of Equity. Ca. Ch. 175. Per Holt, 7 W. 3. 

So, if it be proved that a Bill and Anſwer were filed, by the Six Clerks Book, 
by mentioning them in the Inrolment of the Decree, it is ſufficient, tho' they are 
now loſt. R. 5 Med. 211. f „ 

So an Exemplification of an antient Depoſition was allowed where the Records 
were burnt, tho” the Bill and Anſwer were not recited ; for the Recital was not 
uſual before 1630. 2 Keb. 31 | K | 

[The Depoſition of a Perſon examined in Chancery, may be uſed in a Suit of 
Law between the ſame Parties, if he is dead, cannot attend thro' Sickneſs, or is 
not amenable. Fry v. Mood, P. 1737. 1 Athyns 445.] 

* a Depoſition ſhall not be Evidence at Law, except where the Witneſs is 
. 1 Sal. 286. | 

Or cannot attend by reafon of Sickneſs, or cannot be found. Sho. 363. 

[Tho' taken 50 Years before. Ben/on v. Olive, M. 5 G. 2. Str. 920. 

Tho' the Witneſs afterwards becomes intereſted, whereby he is diſabled to be 

a Witneſs. R. 2 An. 1 Sal. 286. * h | E 15 ie 2 Fer. 

[The Depoſition taken before a Witneſs is intereſted, cannot be read after he is 1 P. 2. 288, 

become intereſted, as if he was deade Baker v. Ld. Fairfax, T. 46. Str. 101. ] &c. 

| [The Depoſition of a Perſon who was formerly a Witneſs, but is now become „ 197-1] 

intereſted as Executor, and whoſe Depoſition was taken after making the Will, 

cannot be admitted. More v. Ellis Freeman, H. 1725. Bunb. 205.] 

=o againſt him, who is no Party to the Suit, nor claims under one. Hob. 112. 

2 RO A 6 9. J. 3 „ 5 : 

Nor 125 a 2 againſt a Party to the Suit : for, not being Evidence againſt 

him, it ſhall not be allowed for him. R. Hard. 472. 

Nor for a Stranger to the Suit againſt a Purchaſer under the Party; tho' the 
Cauſe there was of the ſame Nature as now. Hard. 22. | 
So it ſhall not be Evidence, if the Bill was diſmiſſed for Irregularity. R. 

Ca. Ch. yer | 


Vox. III. | 4 D If 
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V i Bankrupt, (D. 6, &c. 0 (P. 1, &c. rial, (B. 4, 5.) ) 


E S IVY D EN G E. 


If taken ex Parte, without Anſwer. to the Bill. 2 Fon. 164. 

Tho' the Bill was ad exominandum in Per pies Rei Memoriam. R. Ro. 3 36. 
Dub. 1 Sal. 279. Sbo. 363. 

[Parol Evidence ſhall not be admitted to explain a Depoſition. Wil ion v. 
Poulter, H. 1 G.2. Str. 794. 

[The Court will not give leave for Witneſſes, Priſoners in Execution, to be 
examined, , and their Depettions read in Evidence, without Conſent. Barnes 
222, 22 

[No 16 ſhall be read tho' ſigned by a Magiſtrate, unleſs el by the / 


Party. Tireman v. Henwell, T. 9 G. 2. B. R. H. 306.] 


Demurrer to Evidence. 
Vide Plader, (Q. 10.) 


Vide more concerning Evidence, in Title 7. 1 
Vide Extortion.—Officer, (G. 1 5.—H.) 
„E X A MIN ATI ON. 


examination in perpetuam Rei memoriam. 
+ Vide Chancery, (Ks ) 


E XR 1 1 i N R R. 
Vide Chancery, FP. 1, 0 


E X C E P T 7 0 . 


Exteptions to an Anſwer, 
Vide Chancery, (L.) 


_ Exceptions to a Maſter's Repozt. 
Vide Chancery, (W. 3.) 


Exception in a Deed. 
Vide Fait, (E. 5, &c.) 
Vide Deviſe, (N. 23.) 


Exception in a Pardon, 
Vide Pardon, (I.) 


EXCHANGE 


a a 4 
<.- 


"FX C. 8 A N G E. 


(A) Exchange, of 
(A. 1. 0 What ſhall be a good one; 


N Exchange is, when a - Man gives Lands and Tenements to another in 
Exchange for other Lands or Tenements 95 an equal Quantity in Eſtate 
with that given to him. Co. L. 50. 

And to ſuch Exchange the Word, Excambium, is We for it cannot be 
ſupplied by any Peripbrafis, or Circumlocution. C0. L. 1 

So an Exchange may be made of a. in Grant; ; as, an Advowſon, Rent, 
common, &c. Co. L. 50. 2. 

80, of a Thing in Grant, for Land: as, a Rent. 

Tho” it be a Rent created de novo. Co. L. 50. 6. 

80 a Releaſe of a Rent, Eftovers, or a Right to Land, &c. ſhall be good 
in Exchange for Land : for there needs not any Tranſmutation of Poſſeſſion. 
. L. go. . . 

80 Tiches, for Land. Ibid.” | 

A Tenure by Divine Service, for a Temporal Seigniory. 1bid. 

An Exchange ſhall be good, tho' the Eſtates are not equal in Value. Lit. S. 65. 

So two Joint-tenants may 1 their Lands, for Lands to them in Join- 
ture, or in Common. Co. L. 


An Exchange of * both being in the ſame County, ſhall be 4 1 without 
Deed. Co. L. 50. * : 


(A 2.) When it ſhall not be good. 


But an Exchange i is not good, without the Word, Excambium. - Co. L. 50. b. 
So an Exchange will not be good, if it be not of Eſtates equal in their Extent. 
ad Duration: for, if Land in Tail be given in Exchange for Land in Fee, it 
will be void. Lit. S. 64. 15 | 
Or, an Eſtail Tail, for an Eſtate for Life. Tit. S. 65. 4 
Or an Eſtate in Tail General, for an Eſtate in Tail Special. Lit. S. 6 5: 
So, it will not be good without Deed, if the Land of either _ les in a 
lifferent County. Co. L.. 50. 4. 
Or, if it be made of Things which lie in Gaat Co. L. 50. a. . #[Fide the St. 
So an Exchange is not perfect, till it be executed b y Entry. Co. L. 50, 29 Car. 2. 3.) 
And therefore, if one of the Parties dies before "Rs, the Exchange ſhall 
be void; for the Heir cannot enter. Co. L. 50. 6. 
A. is Patron of P. B. is Patron of K. C. is Patron of V. they agree that 4. 
ſhall have V. B. ſhall have P. and C. ſhall have K. and this is confirmed by 
private Act of Parliament, ſaving all Rights except of A. B. and C. B. was only 
Tenant for Life, ſo C. is afterwards evicted of K. yet W. ſhall remain with A. 
and not return to C. For this is not an Exchange which cannot be between 
more than two Parties. Provoſt of Eton v. Biſhop of Wincheſter, H. 14 C. z. 


3 Wilſ. 468.] 
Vide more concerning Exchange, in 8 (3H. „xi, (B. 3.) 


Will of Exchange. 
Vide Aclion upon the Caſe upon Aſumpfit, (A. 2.) — Merchant, (F. 4, &c.) 


E 


— 


¶ Jide the Sr. 
29 Car. 2,3. ] 
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Vile Court, (D. 1, &c:)—Difmes, (M. 13, &c.)—P leader, (3B, 4.) 
| —Scorland, G. 14. 
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EXCOMMENGENENT. 
=p A 11 (A) Excontmunication. ”" 5 


| (A. I. ) What Effect it (halt bare. 


—XCOMMUNICAT ION is, when a Man by Bandai 1 po Ordinary 

is deprived of Communion with the Church of God. 

And there is a Mayer, or. a Minor Excommunication: By the Minor he i is 
deprived only of Participation of the Sacraments. Co. L. 133. 6. 


y the Major Excommunication he ſhall be pred de puetinmm Communion 
& ab arent Alu legitimo. IB. 
Jy ee. Thid, 


* 1 4 ' 
. . C 
1 5 | 
— 3 ak all a 4 A. — _ W ade a3 * — 5 
A. 17 # % - 


Cum extomminicato nec orure, nec vi pole aut 
And therefore, if a Plaintiff ſue an Action Real, Perſonal,” or Mixt, it is a 
good Plea in ben of his Perſon , that be ts extormunivated. Lit. 8. 201. 
Where a Statute fays that a Man Chal be excommunicated 705 fatto, there 
needs no Sentence of Excommunication. 1 Vent. 146. 
vet he ſhall not be excommunicated, till the Conviction for the Offence be 
- tranſmitted to the Ordinary. R. 1 Vent. 146. Semb. Cro. El. 919. 
But after Excommuniication the Eecleſiaſtical Court cannot ſend a Purſuivan 


or Letters Miſſive to take him: for they ought to miake a Certificate, and upon 


that a as Excommunicatum iſſues: R. Cro. El. 741. 
And upon this Writ they mall not break a Hose in the Ne) to take the 
Perſon. Cro. El. 741. | 


(B) The crit de Excommunicato capiendo. 
(B. 1.) When it lies. 


1 4 Man be excommunicated and continues in Contempt for 40 Days, upon 
Certificate by the Ordinary to the Chancery, a Writ de Excommunicato capiend 
iſſues. Cro. El. 741. 

And by the Sr. g Ed. 2. 12. Such Writ ſhall not be denied, tho' it be againſt 
the King's Tenant. 

By the Common Law, ſuch Writ was returnable in Chancery. 1 Sal. 293- 

And needed not to mention any Cauſe but for Contempt; for the Cauſt 


appeared to the r by the Sign:ficavit of the Biſhop. 161d. But 
I 


EX COMMENGEME NA. 


But ſince the Sr. 5 El. 23. the Cauſe of Excommunication ought to be men- 
tioned in the Writ, whereby B. R. where it is returnable by that Statute, may 
judge of it. 1 Sa. 293. 9909 a od en! 

By the St. 5 El. 23. The Writ of Excommunicato capiendo ſhall bear Teſe in 
Term, and be returnable in B. R. ſome Day in the next Term, and there ſhall 
be 20 Days between the T-/te and Return. | n 

If it was not returned, by the Common Law there was an Alias, and Pluries, 
and afterwards an Attachment againſt the Sheriff, returnable in B. R. 
FRED OT: | | 

And now, by the Sz. 5 El. 23. The Writ made and ſealed ſhall be brought 
into B. R. and there delivered of Record to the Sheriff, who, failing to make 
Return, ſhall be amerced at the Diſcretion of the Juſtices, _. 

If the Party live in Wales, any County Palatine, or Cinque- Port, the Signiſcavit 
into Chancery thall be ſent by Mittimuts, &c. and they ſhall direct Proceſs to their 
Officers there. | | 

And if a Writ of Excommunicato capiendo be delivered upon Record in B. R. 
Proceſs goes from that Court till the Party be taken, without reſorting to Chan- 
cery for a new Original. | 

Tho' it be not for any of the Cauſes mentioned in the Statute. R. 1 Rol. 174. 

[It lies on an Appeal and Complaint of Nullity ; for it is their Form, to which 
Regard; muſt be had. Rex v. Eyre, T.16G. 2. Str. 1189.] | 

[If a Judge ex cio excommunicates a Man who appeals, he muſt make the 
Judge a Party, for there can be no other; and if the ſuperior Juriſdiction thinks 
he has done the Man an Injury, he ſhall pay Coſts, and be excommunicated for 
Non- payment. id. 

[If the Writ is iſſued from Chancery, opened and inrolled in B. R. and on 
Exceptions taken a Rule made, for Proſecutor to ſhew Cauſe why the Deliver 
of the Writ to the Sheriff ſhould not be ſtaid, and before that can be done the 
Return is out, another Writ may be ſued out from Chancery, not from B. R. Ibid.] 

[If a Priſoner for Debt in Newgate is removed to the Fleet, and afterwards 
xxcommunicated, Chancery will not order the Curfitor to make ont a Writ 
directed to the Warden of the Fleet, for it muſt be directed to the Sheriff; and 
on his returning non eff invent. in B. R. that Court will grant Hab. 14 and 
then charge the Priſoner with excommunicato capiendo. Strudwick's Caſe, T. 1730. 
2P.W. 57.) 
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(B. 2.) What ought to be done previous. 


Before the Writ of Excommunicato capiendo be granted, there ought to be a {B. 2.) 
Certificate to the Chancery of the Contempt of the Party, by the Ordinary by & Certificate 


his Letters under Seal. 1 Sal. 293. 1 
And ſuch Certificate ought to be by the Biſhop, or immediate Ordinary. By whom it 
As, by the Archdeacon of Richmond. Co. L. 134. a. ſhall be made, 


By the Guardian of the Spiritualities in Time of Vacation : As, by the Dean 
and Chapter, Archbiſhop, &c. if he be Guardian of the Spiritualities. F. N. B. 
62. N. Co. L. 134. 4. 

So, if the Biſhop be in remotis, viz. beyond Sea, or out of his Dioceſe, the 
Certificate may be by his Chancellor, or Vicar General. F. N. B. 62. N. 

And the Certificate thall be good, tho' the Biſhop be not in remotis : for that is 
not traverſable. F. N. H. 62. N. | 
: So a Biſhop elect may make a Certificate, before he be conſecrated. Co. 

134. 4. | | 

But none except the Biſhop, or other Ordinary, that is immediate Officer 
2 a King's Courts, La can make a Certificate of Excommunication. 

9. L. 134. 4. | 

And * upon the Pope's Bull certifying an Excommunication, the Writ 
of Excommunicato capiendo did not go. F. N. B. 64. F. | 

Nor, upon a Certificate, that another Biſhop certified him of it. F. N. B. 65. J. 
. 32 upon the Certificate of an Official, Commiſſary, Abbot, &c. F. N. B. 

4. F. 
Vor. III. 4E The 
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nl. The Certificate of the Biſh 
ner, cated for 40 Days. F. N. B. 


2 ought to ſignify, that he has been excommugj. 
12 Co. 76. 


That he was 8 by Special Name, and 1 in a Special Suit againſt Se 
him ex officio, or by the Party: for otherwiſe he does not incur the greater Ex- of 
communication. F. N. B. 64. F. B 

That he ws Commornat withia the Missen of. the Biſhop, by whom bei is &% 
excommunicated. R. Mo. 467. Semb. Lat. 174. | 

By what Biſhop he was excommunicated. N. Mo. Re 

And for what Cauſe Articles were exhibited. 1 Rol. 146. Semb. Otherwiſe it | 
will not appear whether it was within the Juriſdiction. _ 1 Sal. 293. * 

[A Writ of Significavit, is good.] Ju 
If the Cauſe is ſufficient, tho' ſet out only generally, not ſpecially.) 
If 8 ſays the Offender Meiatec, without where; for officiate implies in Du 
Pu lic oh 
Tho' 1. does not ſay the Offender has officiated ſince the Monition. ] 8 
[ Tho' it does not ſay he officiated at the Time of the Excommunication in the he 
Dives of L.] | 

79 4 it does not ſay the Excommunication was pronounced by a Perſon in 30 

holy Orders, if it ſays he was lawfully authoriſed. ] | 

Tho' it does not ſay en the Excommunication was pronounced, ] * 

4 Clergyman of the Church of England. acting contrary to the Rules and Diſ- | 

- cipline thereof, may be excommunicated, notwithſtanding the Toleration-AR, anc 

Trebeck v. Keith, H. 1742+. 2 Atkyns 498.] | 

Re, 

(B. 4.) How the Writ ſhall be executed. [ 

L If the Party be taken upon the E xcommunicato capiendo, he ſhall be committed 
to Priſon. : 

And the Sheriff ſhall return his Writ ; but by the Sz. 5 El. 23. he need not - 
bring the Body into Court. ( 

If the Sheriff returns, Non eff Inventus, by the St. 5 El. 23. there ſhall go Sta 
Capias with Proclamation, on which the Sheriff ſhall make Proclamation 10 Days 8g. 
before the Return, at the County-Court, Aſſiſes, or Quarter Seſſions, that the 8 
Party in fix Days render himſelf, and if he doth not he ſhall forfeit 100. me 

And after that ſhall go a ſecond Capias with Proclamation, and thereon 20/. c 
Penalty, and ſo a third, and in infinitum, each with 20/. Penalty; and if the Car 
Party be taken, he ſhall be e without Bail, as on an Excommunicats geſt 
ca piendo. 6 15 

'If a Perſon after his 5 eſcapes, and the Sheriff has not returned his + 
Writ, a Capias excommunicatum de novo ſhall go. Mod. Ca. 78. ima) 

Otherwiſe, if the,Writ be returned. id. | { 

Or, if after Commitment oe: the former Writ, he be removed by Habeat Nat 
Corpus. Dub. Mod. Ca. 78. of 1 

But by the Sz. 5 EI. 23. A Pera in Priſon out of the Realm, within Age, 8 
Non ſane, or Feme Covert, ſhall not incur the ſaid Penalties. add; 

Nor any, who in the Writ of Excommunicato capiendo ſhall not have the Ad- K. 
dition required by the St. 1 H. 5. 5. 8 

Nor, if in the Significavit it be not contained, that the Excommunication was Par 
for Contempt in ſome original Matter of Hereſy, Refuſal to baptize his Child, for 
to receive the Communion, to come to Church, or in ſome Error of Religion 8 
or Doctrine, * Uſury, Simony, Perjury in the Eccleſiaſtical Court, [ 
or Idolatry. TY 

And therefore, if a Capias with Proclamation goes againſt any in Priſon, diſc 


within Age, Cc. when taken upon it, he may plead ſuch Matter in Diſcharge 

of the Penalties given by the Sz. 5 El. 23. 
So, if he has not a proper Addition. Sh. 16. Jon. 226. 
So, if the Srgnificavit to Chancery does not ſhew, that the Excommunication 
was for one of the Cauſes contained in the Statute. Cre. Car. 197, 199. ? 
Jon. 89. R. 1 Rol. 174. R. 12 Co. 77. i 
0, 
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So, if the Writ of Excommunicato capiendo, was not delivered upon Record. 
Semb. 1 Sid. 165. R. 1 Sid. 285. 1 Vent. zog, 338. 

So, if the Party comes upon a Habeas Corpus, and it appears that the Writ 
of Excommunicato capiendo Ws not ſhew good Cauſe for Excommunication; 
B. R. ſince the &. 5 El. may quaſh the Writ, or award a Swper/edeas. R. 1 

J. 293, 294. ay | I 
1 be ſuperſeded after it is recorded and delivered out, and before the Return. 
Rex.v. Theed, H. 3 G. Str. 43.] 

So, if the Cauſe be uncertain: as, in a Cauſe ſubftraFiomis Decimarum, five 
aliorum Jurium Ecclefiaſticorum ; for perhaps the alia Jura were not within the 
Juriſdiction of the Court, R. 1 Sal. 293. 4p 

[ S1gnificavit, in a Cauſe for Subſtraction of Tithes, and other Eccleſiaſtical 
Duties, is good: if in the Disjunctive, or other, &c. it is bad for Uncertainty. 
Rex v. Turjoot, M. 10 G. 2. B. R. H. 314.] | 

In quodam negotio Inflrufti.nis puerorum fine Licentia, without ſaying, in what 
he inſtructed them. . 1 Sal. 294. 

[If it 1s in a Suit pro Correctione morum, it is too general. R. v. Theed, H. 
ae. nen 

[Or for not appearing to anſwer certis articults anime ſue ſalutem, morumgque 
correctionem concernentibus. Rex v. Munnery, H. 4G. Str. 76. | | 

[If the Significavit is concerning a Matter mere'y Spiritual, it is not ſufficient, 
and ſhall be quaſhed. Rex v. Eyre, M. 10 G. 2. Str. 1067.] 

[If the Writ is Cauſa deſamationis fiie convict, it ſhall be quaſhed as uncertain, 
Rex v. Smith, H. 6G. 2. Str. 946. 


[But not for Slander or Defamation, for that is not uncertain. Rex v. Keat, 
T.6G. 2. Str. 950. ] | 

Yet the Writ of Excommunicato capiendo ſtznds in Force, tho' the Penalties are 
diſcharged for Want of the Addition. Semb. Sho. 16. R. 2 Jon. 89. Semb. 
cont. 1 Sal. 294, 5. R. Jon. 226. | | 

Or, for that the Significavit does not contain any of the Cauſes required by the 
Statute. Semb. Cro. Cer. 197. Adm. Cro. Car. 199. R. 2 Jon. 89. R. 3 Med. 
89. R. Lat. 204. K. 1 Sal. 294. | | | 

So an Excomn.unicato capiendo lies now by the Common Law, for Cauſes not 
mentioned in the St. 5 El. 23. Per Wyndbam, 1 Sid. 181. 

So, if an Excommunicato capiendo be awarded according to the Statute for a 
Cauſe not mentioned there, the Party ſhall not be diſcharged on Motion, or Sug- 
geſtion, . without a Hub:as Corpus returned, and Plea to it. R. 1 Sid. 181. Lat. 
174. R. 1 Sal. 294. 

So he ſhall not be diſcharged for a Miſnomer; for he has no Day to plead, and 
may have falſe Impriſonment if he be not named in the Writ. R. 1 Med. 70. 

[If the Writ, in reciting the Significavit, omits the Nominative Coſe, i. e. the 
Namę of the Perſon excommunicated, yet the Court will not quaſh it, for moſt 
of the Writs are ſo. Re v. Clarke, H. 6 G. Str. 265.] | 

So, if ſeveral are named in the Signiſicavit, and at the End of the Names it be 
_ ef the Hariſb of A. in the (ounty of B. this Addition goes to each of them. 

„3 %. 42, 2. | E 5 

8, if che Senifeavit mentions an Excommunication for not coming ta his 
Pariſh-Church, it is ſufficient ; tho' the Statute ſays, generally, come to Church ; 
for he might plead it, if he was at another Church. 151d. | 
So he cannòt plead or move to quaſh the Writ before the Return. R. 1 Sal. 294. 
[If the Wit commands the Sheriff to hold two Defendants * till they have 
made. Satisfaction,“ ſo that if one alone made Satisfaction, ſhe could not be 
diſcharged; the Writ ſhall be quathed. Rex v. Caper, HP. 11 G. 2. Andr. 220.] 


| [The Defendant ſhall not be deprived of the Benefit of the Rules. Rex v. 
Bu. Aud, II. 7 C. Ste. 413.4 
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(B..5.) How diſcharged. 

If the Party excommunicated makes Satisfaction to Holy Church for his Con- 
tempt, and the Biſhop, &c. certifies it to the Chancery, a Writ goes to the „ 
Sheriff for his Diſcharge. F. N. B. 63. 4. 

And upon that an Alias, and Pluries; and if the Sheriff does Nothing, an fl 
Attachment againſt him returnable in B. R. F. N. B. 63. B. 

So, if he gives Caution to the Biſhop to obey, &c. and this be certiſied to the 
Chancery, F.N.B. 64. A. | | 

So, if the Excommunication was pronounced and certified after a Prohibition 
ſued, and an Attachment upon it, the Party may ſhew it to the Court, and ſhall J 
have a Super ſedeas out of Chancery. F. N. B. 64. D. 

Or, if the Attachment was returned, he ſhall have it out of B. R. Bid. 

So, upon a Certificate by the Official, that the Excommunicate has appealed. 
FAR | 1 
Or, after Appeal, he may ſue out a Scire facias againſt the Biſhop and the 

Party at whoſe Suit he was excommunicated, and at the Return of the Scir: 
factas, if it be not denied, he ſhall have a Super/edeas. F. N. B. 65. E. 

And if the Matter cannot be determined at the Day of the Return, it ſhall be 
adjourned, and in the meſne Time he ſhall have a ſpecial 8 Lid. 

So, if the Biſhop certifies, that he has commanded the Official to ab- 
ſolve him, he may thereupon have a Writ for his Diſcharge when abſolved. 
F. N. B. 63. F. 

And upon that an Ahas, and Pluries, and if the Sheriff does not regard them, 
an Attachment againſt him, 157d. 

Upon which Writs the Sheriff ought to inform himſelf, as well as he can, 
whether he be abſolved; for the Official is not bound to certify him thereof. 
F. N. B. 63. G. + | | 

So, if the Excommunicato capiendo appears to have been granted without good 
Cauſe, it may be ſuperſeded by Chancery at the Common Law; and now, ſince 
the St. 5 El. by B. R. 1 Sal. 293. Semb. cont. 1 Ver. 24. oft 
But if the Biſhop refuſes to take Caution or Surety to obey the Holy Church, L. 
the Excommunicate ſhall have a Writ de Cautione admittendd, by which the Biſhop * 
ſhall be commanded to take Caution, and to command the Sheriff to deliver him. He 
F. N. B. 63. C. | 

And if the Biſhop refuſes, he ſhall have a Writ to the Sheriff, Quad accedat ad | 
Epiſcopum, & moneat ut acceptd Cautione mandet deliberari, & fi idem Epiſcopu 
noluerit, &c. then the Sheriff ſhall deliver him. F. N. B. 63. D. | 

And thereupon he ſhall have an Alias and Pluries, and if the Sheriff negledts, the 


an Attachment againſt him. F. N. B. 63. E. 

So, if the Excommunication be contrary to the Law of the Realm, fo that he Fe 
cannot have a Writ de Cautione admittendd, (for then he would be bound parere 850 
Mandatis Ecclęſiæ,) he ſhall have a Writ to the Biſhop out of Chancery, to abſolve | 
him: As, where the Cauſe was out of the Cognizance of the Spiritual Court, 89 
and it ſo appears upon the Libel. R. 12 Co. 76. 7 


So, if the Cauſe, upon which he was excommunicated, be pardoned. Eid. 

And this; tho' the Party be taken by a Writ of Excommunicato capiendo. Ibis. 

Or, in ſuch Caſe, if the Perg upon ſhewing that he was excommunicated 
for a Matter pardoned, or out of the Cognizance of the Spiritual Court, &c. and 
upon Requeſt, refuſes to abſolve him, an Action upon the Caſe lies againſt the 
Biſhop. R. 12 Co. 77. „ 

But if the Excommunication was in a Cauſe, which appears by the Libel to be 

a ſued out of the Dioceſe; there ſhall not be a Writ out of Chancery to the Biſhop 

to abſolve him, but the Writ de Cautione admittendd is ſufficient : for tho' the at. 
23 H. 8. 9. difallows a Suit out of the Dioceſe, yet there are many Caſes in 
which it may be ſo. R. 12 Co. 77. 


4 | | (C) Abſolutio!. 
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(C) Ablolution. 


AM BSOLUTION ought to be by the ſame Biſhop, who excommunicated, 


or by him, to whom the Cauſe is removed by Appeal, R. Mo. 7 4 
But, if, a Man be twice excommnuicated, and abſolved upon the Lal ; the 
firſt ſtands in Force. R. Me. 849. | | | 


TT 
Vide Exoine. — Pleader, (E. 15.—F. 18.—3 O. 15, Kc.) — Retorn, 
| (D. I, &c.) 5 
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wy (A) Execution in Actions Real. 


(A. 1.) By Entry. 


XECUTION is Finis & Effe#us Legit. 

After Judgment in a Real Action, if the Eſtate continues in the Poſſeſſion 
of the Tenant againſt whom the Recovery was, the Demandant may enter, when 
the Writ ſhews the Certainty of the Thing recovered, before Seiſin delivered upon 
an Habere facias Seifinam. Co. L. 34. 6. | 

And he may enter within or after the Year after Judgment. 1 Rol. 885. J. 10. 

So, if a Recovery be of a Rent, Common, &c. in Certainty, the Demandant, 
after Judgment, may diſtrain before Seiſin by an Habere facias Seiſinam. Co. 
I. 34. 6. | „ 

80. if the Tenant dies before Execution, the Demandant may enter upon his 
Heir. 1 Ral. 884. J. 47. ; ; 

So, tho' there are ſeveral Deſcents. 1 Rol. 884. J. 52. Vide Poſt, (A. 5.) 

So, if before Execution a Stranger enters and dies ſeiſed, the Demandant may 
enter within a Year after Judgment. 1 Rol. 88 5. J. 2. 

So, if Judgment be againſt Tenant in Tail, the Demandant may enter upon 
the Iſſue in Tail. 1 Rol. 884. J. 50. Vide Poſt, (A. 2.) 

So, if a Writ of Error be brought againſt the Heir, and Judgment reverſed, 
o Demandant in Error may enter upon him, tho' he be in by Deſcent. 1 

ol. 884. J. 42. 

Dy the 3 cannot enter upon a Stranger after the Year. 1 Ro. 

s. 4 18. | | 

Or, after a Deſcent caſt. 1 Rol. 885. J. 15. 


( A. 2.) By Habere facias Seijinam. 


An Habere facias Seiſinam is a judicial Writ iſſuing out of the Record of the 
Judgment, and directed to the Sheriff of the County where the Land lies, com- 
manding him Ned habere faciat to the Demandant Seiſinam ſuam de Meſſuagio, c. 

In a Real Action, after Judgment quod recuperet Seiſinam, the Demandant may 
take out Execution by Habere facias Seiſinam at any Time within a Year and a 
Day after Judgment. | 

And where the Certainty does not appear by Writ, he cannot enter; but ſhall 

ave an Habere factas Seifinam : as, in Dower. Co. L. 34. 6. 

So, tho' the Delivery of Seiſin by the Sheriff does not reduce it to a Certainty : 
s, if in Dower, a Woman recovers the third Part of a Moiety. © Co. L. 34. 6: 
Vor. III, 4 F | If 
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; (A. 3.) 
How it ſhall 
be done, 


R. 1 Cd 94. b. 106. a. Vide * (B. 27.) 
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If the Tenant dies after Judgment; Execution may be ſued againſt his Heir. 

So, againſt the Iſſue in Tail, where the Recovery is upon a Real Title. 
So, where a Recovery is againſt Tenant in Tail by Common Recovery; for 
the Iſſue ſhall have the Recompence in Value. Co. L. 361. 3. R. Dy. 376, 3 


But if a Recovery be againſt Tenant in Tail upon a falſe Title, who dies 
before Execution; in a Scire facias againſt the Iſſue in Tail, he may avoid it. 
Co. L. 361. 6. | | 


wy oO, 2. Wh 


If the Writ be, that the Sheriff Habere faciat Seiſinam of ſeveral Meſſuages in 
the Poſſeſſion of the ſame Perſon, it is ſufficient that he does Execution in One 
in the Name of all, without going to each Particular. R. 1 Rol. 886. J. 32. 

If a Recovery be of a Rent, Common, @&c. it is ſufficient, that the Sheriff, th 
upon the Land, delivers Seiſin of the Rent, Common, &c. by Paro/; for thereby 
the Demandant is in actual Poſſeſſion. 1 Rol. 886. J. 52. ; 

So, if the Sheriff offers to deliver Seiſin, and ſhews the Parcels in which, it i; 
ſufficient, tho' the Demandant refuſes it; for his Entry afterwards is congeatl:, W. 
Semb. Dy. 278. 6. | „ 

But where the Houſes, &c. recovered are in the Poſſeſſion of ſeveral, it is is 
not ſufficient to deliver Seiſin of One in the Name of All; but he ought to go 1 
to each, particularly. R. 1 Rol. 886. J. 40. 


If a Writ be for Seiſin in 20 Acres, he ought to deliver the Acres, as com- ant 
puted by the Country; not 20 meaſured according to the Statute. K. 1 Nu, as 
886. /. 50. | 


If the Demandant has once had Execution, he cannot afterwards have Execu- 
tion again. Vide Poſt, (A. 6.) 8 5 | 

And therefore, where the Sheriff had returned upon an Habere facias Seiſnan, | 
Execution done, an Alias Habere facias Seifinam never was ſeen. Dy. 278. 5. Ex 

And if Execution be done, the Court will compel the Sheriff to return the 
Writ. R. 1 Rol. 77. | 1 | | 

So, if a Fee be executed by the Anceſtor, it never ſhall be executed again by ex 
the Heir. 1 Rol. 886. J. 18. s 

Or, if a Fee tail, it ſhall not be executed again by the Iſſue in Tail. 1 Rs, cut 
886. /. 20. | | 

So, if Huſband and Wife be Tenants for Life, Remainder to them in Tail, d 
the Huſband dies, and the Wife has Execution; the Iſſue ſhall not have Execu- for 


tion again ; tho' he claims as Heir to both: for he claims the ſame Eſtate. WI 
1 Rol. 886. J. 15. Vide Poſt, (A. 5.) | Vid 
| | I 
(A. 4.) By Scire facias. = 
If the Demandant ſues Execution after a Year after Judgment, he muſt hare Ro. 
a Scire facias. 2 Inſt. 469. Vide Poſt, (I. 4.)—Pleader, (3 L. 1, 2.) Re 
| ; el 
(A. 5.) By Habere facias Poſſeſſonem. ” 

| | | : 
If there be Judgment in Eje&tment, &c. where only a Term for Years 1s I 
recovered; Execution ſhall be by an Habere facias Poſſeſſionem. Hei 
It may be ſued after a Year after Judgment in Ejectment, guoad the Land, It 
without a Scire facias. R. 1 Sid. 351. R. cont. Sal. 258, 600. Vide Poſt, (I. 4 to tl 
If the Defendant dies before Execution, it may be done againſt his Heir; WW T 


for, in Ejectment, the Ejector by Intendment is a Diſſeiſor. R. 1 Rol. 887. J. 10. 
Vide Ante, (A. 1.) ; 55 | 

So it may be ſued at any Time before the Term expires. Semb. Skin. 427. 
If teſted before Leſſor of Plaintiff's death, tho' not ſued out till after it, it! 
regular. Doe v. Ree, M. 7 G. 3. 4 B. M. 1970.] 

If the Plaintiff in Ejectment declares for 40 Acres and recovers only 30, the 
Sheriff may deliver to him Poſſeſſion of 2 or 3 Acres in the Name of all, without 


ſetting them out by Metes and Bounds, tho the Plaintiff recovered only Part, >. 
W 


what he 04 in the Poſſeſſion of the Tenant. R. 1 Rol. 886. J. 45. Vide 

te, (A. 3. | | 
4 If iy 5 in Ejectment for five-eighths of a Cottage Sheriff gives Poſ- 
ſeſnon of the Whole, the Court will make a Rule on Sheriff and Leſſor of Plain- 
tiff, to reſtore Poſſeſſion of three-eighths to Tenant. Roe v. Dawſon, H. 10 
G. 3. 3 Will. 49. ] 3 | OI | | 

The Sheriff upon an Habere facias Seifinam, or Poſſeſſionem, may break open a 
Houſe to deliver Seiſin, or Poſſeſſion of it to the Demandant, or Plaintiff, R. 

Co. 91. 6. pb? 
May remove all Perſons in the Houſe. R. 1 Leo. 145. 

And ought ſo to do. 1 Leo. 145. | 

If an Habere facias Poſſeſſionem be executed, and before the Return and Filing, 
the Defendant re-enters, a new Habere facias Poſſeſfionem ſhall iſſue. 2 Brownl. 
253. Mod. Ca. 27. R. 1 Sal. 321. Semb. 1 Leo. 145. K. 1 Rol. 353. 

if he re-enters after the Writ executed, returned and filed, an Attachment 
upon an Affidavit ſhallj go againſt him. 2 Brownl. 253. Dub. If the Execution 
was compleat. Mod. Ca. 27. 1 Sal. 321. | 

But till Poſſeſſion compleatly given, and the Bailiffs withdrawn, the Execution 
is not compleat ; and upon Diſturbance an, Attachment goes. Mod. Ca. 27. 
1 Sal. 321. 1 Leo. 145. | 

[If immediately after the Writ is executed the Tenant in Poſſeſſion attorns to 
another, the Court will grant a new Writ ; but not where Poſſeſſion has continued 
as delivered for a Month. Goodright v. Hart, P. 2 G. 2. Str. 830.] 
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(A. 6.) Execution upon a Fine, and Common Recovery. 


Vide Fine, 
A Fine Sur Conuzance de Droit come ceo, &c. is executed, and needs not any ba 
Execution. 1 Rol. 88 5. J. 20. 887. J. 15. Vide Fine, (E. g.) (3 A. 5.) 


All other Fines are executory, and muſt be executed, Vide Fine, (E. 10, &c.) 

So a Fine Come ceo, &c. to A. in Tail, Remainder over, may be afterwards 
executed, as to the Remainder. 1 Rol. 887. J. 20. Dy. 69. 

So, if a Fine be executed as to a Particular Eſtate, it may afterwards be exe- 
cuted as to the Remainder. 1 Rol. 885. J. 40. 

Tho' the Remainder be to him who has the Particular Eſtate. 1 Rol. 886. J. 5. 

Yet, if a Fine be executed; there ſhall not be another Execution : and there- 
fore, if a Fine be to A. Remainder to his right Heirs; this is executed for the 
Whole, and his Son ſhall not have Execution after his Death. 1 RCI. 885. J. 32. 
Vide Ante, (A. 3.) 

If it be to 4. for Life, Remainder to B. in Tail, Remainder to A. in Fee, 
and A. ſurrenders to B. who dies without Iflue, and then A. enters; his Heir 
ſhall not have Execution for the Remainder in Fee; for it was executed. 1 
Rol. 885. J. 35. Tok 

If a Remainder be limited by Fine to Huſband and Wife, and the Heirs of 
their Bodies, and one dies, then the Particular Eſtate determines, and the Sur- 
vivor enters; the Iſſue ſhall not have Execution afterwards, tho' he claims as Heir 
of both Bodies. 1 Kol. 885. J. 25. | | 

If, to' Huſband and Wife, and the Heirs of the Huſband, who ſurvives ; his 
Heir ſhall not have Execution. 1 Rol. 88 5. J. 50. 

If a Fine be executed by Entry or Scire facias, the Execution extends only 

to the Eſtate in Poſſeſſion ; and not to the Remainder. 
Tho' the laſt Remainder be to him who has the Poſſeſſion: As, if a Fine be 
to A. in Tail, Remainder over to others for Life, Remainder to A. in Fee, and 
the Remainders for Life ceaſe, whereby 4. has the Tail and the Fee together ; 
if he ſues Execution, he can ſue it only for the Tail. 1 Kel. 886. J. 25. 

But, if the Fine or Eſtate be avoided before Execution, it ſhall never be 
executed: As, if Tenant in Tail takes a Fine of A. and thereby renders to B. 
for Life, in Tail, or in Fee, and dies before Proclamations paſſed, or Entry of 
ine Conuſee ; whereupon the Iſſue enters; the Conuſee ſhall not have a vcire 
Jacias apainſt the Iſſue to execute the Fine, tho' the Proclamations afterwards 
paſs. Pl. Com. 4.37. 6. SN, | 
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(B) Ercciition 


Thing it ex- 


„ br i 8 . 


(B) Execution foꝛ the King. A 
(B. 1.) By Capias pro Fine, or Capias Utlagatum. F 
I HEN Judgment is given that the Plaintiff or Defendant capiatur, Ge. 
. VY. a Gafies pro Fine lies for the Fine due to the King. Vide Informatin, P 
(D. 7.) Vide Poſt, (B. 2.) ' | 
For Capias Utlagatum, Vide Utlagary. Vide Poſt. (B. 2.) St 
(B. 2.) When any in Execution for the King ſhall alſo be ſo for the Part, K 


If a Man be taken by a Capias pro Fine within a Year, and a Capias lies in the 
ſame Action for the Plaintiff, the Party taken upon the Capias pro Fine ſhall be 
alſo in Execution for the Plaintiff, if he pleaſes, without his Prayer. 5 Co. 88. }, 
1 Rol. 895. J. 50. Bridg. 7. 14 H. 7. 15. 

So, if a Capias does not lie for the Plaintiff in the fame Action, but only , 
Fieri facias, &c. yet upon his Prayer, the Party taken upon the Capias pro Fir 
ſhall remain in Execution for the Plaintiff. Co. 88. . Bridg, 7. 


So, if he be not taken upon a Capias pro Fine, till after the Year, when the " 
Plaintiff is put to a Scire faciac. 5 Co. 88. 6. 4 
And in ſuch Caſe he ſhall be in Execution for the Plaintiff, before that he be t 
for the King. 2 Rol. 158. J. 7. | 

And tho' the Fine, and Proceſs thereon, be pardoned. 1 Leo. 51. Bridg. 7. h 
But where the Party is not taken upon a Capias pro Fine within the Year, ora * 
Capias does not lie in the ſame Action for the Plaintiff; the Party ſhall not be in 9 
Execution for him, without Prayer. 5 Co. 88. 6. * 

Or, if one only be taken, where the Judgment was joint againſt many. 7 
Rol. 896. J. 2. 

So, if taken upon a Capias pro Fine, where the Plaintiff takes Execution by pk 
Elegit. 1 Leo. 51. ; | 

So, if the Defendant be taken upon a Capras Utlagatum, after Judgment, within 
the Year ; he ſhall be in Execution for the Plaintiff, if he will, without Prayer, 1 
R. 5 Co. 88. a. Mo. 566. Tel. 20. 1 Rel. 89 5. J. 20. Bridg. 7. ; 

Tho' his Body never was brought into Court, or committed in Execution for 
the Plaintiff. R. 5 Co. 88. 6. F EFT \ 
' Tho' by the Common Law no Capias lies for the Plaintiff; if no Laches be 7 

in him in the Continuance of his Proceſs: for as the King has Benefit by his Suit, 
he ſhall have Advantage by the King's Suit. R. 5 Co. 88. a. 5 

So, if he be taken upon a Capias Utlagatum after the Year, the Plaintiff prays 
that he may be in Execution for him; it ſhall be ſo. Adm. 5 Co. 89.6. t 

So, if taken upon a Capias Urlagatum out of B. R. where Judgment was affirm- F 
ed upon Error. Cro. El. 706. 4 . a 
But a Party taken upon a Capias Utlagatum ſhall not be in Execution for the | 
Plaintiff, unleſs he ſo pleaſes. Per 2. Gawdy cont. Cro. El. 850. R. 1 Rl. 

895. J. 30. | 
__ F; taken, after the Year, he ſhall not be fo, without the Prayer of the 
Plaintiff. Adm. 5 Co. 89. b. Semb. cont. Cro. El. 706. Dub. 1 Rol. 895. J. 25. 1 
(B. 3.) Execution for a Debt to the King. 0 
How a Man becomes indebted to the King, Yrde Dett, (G. 1.) 
By the Sz. 33 H. 8. 39. All Obligations and Specialties for any Cauſe concern. T 


ing the King, ſhall be taken Domino Regi; and ſhall be of the ſame Force and 
Effect as a Statute-Staple. | | | 
And all Proceſs, Judgments, Executions on the ſame ſhall be of the fame 
Effect againſt all bound, their Heirs, Succeſſors, Executors, and Adminiſtrato'5 
and no other, as on a Statute-Staple.' | 8 
SO 


— 


>»... 


E X E G UT I ON. 


By the Common Law, before that Statute, the King had Power to take 
Execution againſt the Body, the Land, and the Goods of his Debtor, or 
Accountant to him. 3 Co. 12. 3. Vide Dett, (G. 2, &c.) 5 
In the Hands of the Heir, or of a Stranger. Vide Dett, (G. 5, 6.) 

And the King ſhall be preferred before 


a Subject, for his Debt. Vide Dett, 
8. 2 | 


But by the St. M. Ch. 8. Nos non ſeifiemus Terram aliquam, aut Redditum, pro 
Debito noſtro quamdiu Catalla Debitoris ſufficiunt, aut ipſe paratus fit ſatisfaceres _ 
And therefore, if the Goods of the King's Debtor appear ſufficient, the 


Sheriff ought not to extend his Lands in the Hand of him, his Heir, Purchaſer, 
or Terretenant. 2 It. 19. 


And if the Executor, or. Heir, has Aſſets, by the Courſe of the Exchequer, 
Proceſs does not go againſt the Purchaſer. Dy. 67. b. in Marg. 


Since the S7. 33 H. 8. 39. the uſual Proceſs for the King's Debt is an Extendi 
facias ; whereby the Sheriff is commanded Quod per Sacramentum, &c. inquirat 


ea extendi faciat, &c. & capiat prædictum Debitorem, Cc. 2 Infl. 19. 
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(B. 4) 


By what Pro- 
cels done. 


que & cujuſmodi Bona & cujus Pretii habuit, Sc. & fi bona, &c. non ſuſficerent, By Exteadi 


Ec. tunc per ſacramentum inquirat que Terra: & Tenementa & cujus Valoris, &c. & 2 = * 


C. 14.) 


TY 
By the ſame Statute Suits in the ſeveral Courts for the King's Debts ſhall be % Srarare- 


under the Seal of the ſeveral Courts, by Capiat, Extend: facias, Subpena, Attach- 


thought expedient for the Recovery of the King's Debts. 


[On Execution of an Extent a Perſon muſt anſwer all Queſtions tho' affecting 
his Intereſt, if they do not ſubject him to Penalties or Forfeiture ; or Attach- 
ment iſſues. R. v. Newel, H. 6 Ann. Parker 269.] 
| 7 Perſons do not attend Execution of Extent, a new one ſhall be ordered 
and they to attend; and they may be charged with Coſts, R. v. Mood, M. 
7 Ann. Parker 271.] | | | . | 

[Tho' a Scire facias has ifſued on a Bond, yet an immediate Extent may after- 
wards iſſue, and the King may proceed on one, or on both. Rex v. Blundell, in 
Sc. P. 1721. Bunb. 74.] 


[On Scire fect returned to Scire facias, and Rules given, if Defendant does 


Seaple, O. 5 
ment, and Proclamation, if Need be, or otherwiſe as to the ſaid Courts ſhall be | 


not appear and plead, Extent may iſſue without Judgment previous. thereto ; 


or Judgment for the King may be 
Parker 94.] 


entred. R. v. Donithorne, H. 23 G. 2. 
[On a Bond from a Man, as Security for another to whom the Crown's 


Money is intruſted, a Scire facias ſhall iſſue. Rex v. Yale, in Sc. H. 1719. 


Bunb. 58. 71 


[On a dormant Extent (tho' an Inquiſition has been taken) no Proceſs ſhall 
iſſue without Motion. Rex v. Robinſon, in Sc. P. 1720. Bund. 62.] 

{A Stranger has a Right to prove his Property in Goods taken by Extent, on 
taking the Inquiſition, without being put to plead; and if refuſed, and the 
Extent and Inquiſition returned, they ſhall be ſuperſeded, and a new Extent of 
the ſame Date iſſue. Bulley v. Blommart, T. 1727, Bunb. 233.] 


AfteggInquiſition taken, all Lands and Tenements found in the Seiſin of the 
Debtor are to be extended by the Sheriff. 


1 a Term for. Vears alſo may be extended. 2, If it ought not to be fold? 
ane 50. 
[The Court will not order Lands ſeized under an Extent to be excepted out 


of an Extent to ifſue on a ſubſequent Judgment. R. v. Jones, H. 17 G. 2. 
Parker 52. | 


If Goods are ſeiſed upon an Execution for the King's Debt, they ought to be 


appraiſed before Sale. Mad. 670. 


[If on an Extent, an Inquiſition is taken, and a Term found, and Defendant 
lead to it, and it is found for the Crown ; there ſhall not be a venditione exponas, 


| 8 an Injunction ſhall iſſue to put the Crown in Poſſeſſion. Rex v. Rawling, in 
Sc. H. 1720. Bunb. 71.] 2 


Ver, III. 


4 G e If 


(B. 5) 


What Lands, 


c. ſhall be 
extended. 
Vide Poſt, 


(C. 14.) 
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Ir che King has udgment in a Scire facias upon a Recognizance. for Sure of 
the Peace, he may have Execution W Body, as well as he Land —— 
Party. 1 Rol. 897. k 20. | 
If a Man pleads a Title by Extent; he ought to ſhew, when it iſſued, out of 
what Court, ee was upon Inquiſition. 2 Rol. 11. 


(C) Execution foꝛ a Common Perſon In Perſonal Actions, 
(C. 1.) What, by the Common Law. 


the Common Law, Execution upon a Judgment or Recognizance for a 
Common Perſon was generally by Levari facias, commanding the Sheriff, 
quod levari faciat de Terris & Catallis, &c. the Debt. 3 Co. 12. a. 21h. 394. 

Or, by Fieri facias, commanding the Sheriff, quod feri faciar 4 Berit & Catallir, 
Sc. 3 Co. 12. 4. 
So, in Actions Ji & Armis, Execution might be made by a cee ad Satis- 

Jaciendum. 3 Co. 12. a. Vide Poſt, (C. g.) 

So in an Addon againſt an Heir, upon an Obligation or other Lien of his 
Anceſtor, Execution Trout be againſt the Lands and Tenements which the Heir 
| 150 by Deſcent. 3 Co. 12. 6. Vide Aſſets. 


(C. 2) What not. 


But, by the Common 1 Execution never was againſt the Lands or Tene· 
ments of the Party at the Suit of a Common Perſon, except in the Caſe of an 
Heir. K. 3 Co. 11. 6. Cc. 1 Inf. 304. 
Nor againſt the Body of the Def. ndant, except where he was charged with 
Force by an Action Vi 3 Co. 11. 6. 12. 4. 


) 


Amis. 


. e What by Statute, * 
— — be by Elegit to the Sheriff to extend nd deliver to the Plaintiff all the Goods of the Party, (Beaſts of the Plough ex- 
,) and one Mojety of his Lands. Vi Pe, (C. 14.) 
"Is by the Se. 11 E. 1. On a Statute-Merchant Execution may be againſt the Body, if the Goods, &&c. are not ſufficient, 
And, by the Se. V. 2. 11. Againſt the Body in Account. 
And by the Sr 25 Edw. 3. f. 5. cb. 17. In Debt. 


(C. 3.) Execution againſt Goods and Chattels. * 


(c. 3) Buy the Levari facias the Sheriff may levy the Debt of all the Goods and Chat- 
0 Levari fa- tele of the Defendunt. 
Vide Proceſi, So he may take the Emblements, and all preſent Profits of his Land. 3 Co, 11.6. 
(E. 4.) So, the Rents. PI. Com. 441. a. 
So Goods attached, (where by Cuſtom Goods at the Commencement of the 
Suit may be attached to anſwer to the Plaintiff if he recovers,) may be taken in 
Execution, ſubject to the Attachment. R. 1 Rol. 893. I. 40, 
But upon a Levari. facias the Sheriff cannot take the Defendant's Lands to 
deliver in Execution ; tho' the Writ ſays, de Terris & Catallis, Pl. Com. 441. 4. 
Levari lies not for a Fee-farm Rent, the Remedy i is by Diſtreſs. Lupton v. 
Barker, P. 1741. Bunb.. 348. ] 


(c. 4.) So by a Fieri facias the Sheriff may take all Goods and Chattels of the Defen- 
By Fieri fa- dant, which he may take upon the Leuari facias : for the Fieri facias includes 
_ Thipgs the Lerari facias. 2 Inſt. 394. © 
may betaken, So. he may take and fell an Annuity of 40/7. per Annum granted by the King, 
| Fide Proc. for Years, to be paid by the Receiver of the Court; for it is in the Nature of 4 
un Rent-Charge. R. 2 Cro. 79. : 

So he may extend, or ſell a Term for Years. 8 Ge, 171. à. 
So he may cut down, and ſell Corn growing on the I 


an Intereſt in it. 1 Sal. 368. | | 
3 ER = So, 


and: for the Leſſee ha 


F%. = 7 OM. AT. 
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So, Utenſils for Trade erected by the Defendant, tho” feel to the Land; AS, 
Coppers, Pats, Pavements, c. R. Sal. 368. Fre 2 

And after Sale the Defendant ſhall not have his Term again, tho the Plainti | 

be ſatisfied his Debt de the Profits R. Mo. 873. 

* if Goods en in Execution at the Suit of B. and the Sheriff Abdi: | 
alla Bona; they hall be -afterwards taken at the Suit of C. for the Property i is 
not veſted. in B. nor in the Sheriff, 2 Ver. 238. 

But the' Sheriff * a Fieri rect cannot take Things fixed to the Freehold, as 
Doors, Windows, Vide | 
Nor Furnaces, nien, Ce. eech Dab. TY) 891. J. go. R. cont. 1 Sal. 
368. if etected by the Defendant for the Uſe of his Trade. Vite ſupra. | 
Nor Hearths, Chimney-pieces, &c. put up by the Defendant for the Uſe of 

the Houſe and not for his Trade. R. 1 Sal. 368. 

So the Sheriff cannot take Goods in Pledge. : 

Or, demiſed to another. Dy.-67. b. in Murg. 

Nor Goods taken, and in Cuſtody of the Sheriff, upon a former Execution, 
R. Sho. 173. R. 3 Med. 236. | 

So-he cannot take the Goods of a Stranger: for he is to take the Goods of the 
Party only, at his Peril. 

And if there are joint Partners, and Execution againſt One; the Sheriff can 
take only his Share. R. Sho. 174. Can ſell only his Part, tho' he ought to ſeiſe 
the Whole. R. 1 Sal. 392. 

80, if Execution be upon a Judgment againſt a Corporation, he cannot take 
the Goods of a Member of the Corporation, which he has in his natural Capa- 
city z but the Goods of the Corporation only. 1 Rol. 920. J. 50. 

Nothing can be taken in Execution, that cannot be fold; as Deeds, Writings, 
Sc. Francis v. Naſh, T. 7 G. 2. B. R. H. 53. 

[Bank- notes, Cc. cannot be taken in Execution. 2 


After a Fieri facias delivered to him, the Sheriff 'may enter the Houſe of the (C. 5.) 
Defendant, when the cat: is open, and ſeiſe the Goods of the Defendant there — mm 
found. R. 5 Co. 92. ceed == Its 

Or, the Houſe of a Stranger. Semb. 5 Co. 92. 2 Cro. 486. Cre. El. 759. 

Vide Pot, (C. 12.) 

And this, by Night or by Day, if the Door be open. Semb. 5 Co. 92. 
2 Cro. 486. 5 

But if it be the Houſe of a Stranger, he ought to aver that the Goods were 
there. Semb. Lut. 1434. 

If. the Houſe be open, and the Sheriff enters, he may afterwards break an 
inner Door to take the Goods. R. Pal. 54. : 

And he need not aver that the Goods 4 re there. Pal. 54. * A Bir 

So, if the Goods of A. are conveyed into the Houſe of B. to avoid an Execu- „the Defen- 
tion, the Sheriff upon a Fieri facias againſt A. may break the Houſe to make danthimſelf.] 
Execution. R. 5 Co. 93. @ 

So, if the Sheriff, &c. enters, and takes Goods in Execution, and the Party 
bcks up and impriſons the Bailiffs, &c. in the Houſe; the Sheriff may break 
the Houſe to deliver the Bailiffs. R. 2 Cro. 5 56. Pal. 53. 2 Rol. 177. | 

So the Sheriff may make Sale of Goods in Execution, er any Appraiſe- 
ment of them. 

So he may, tho” a Superſedeas be delivered to him after the Goods were ſeiſed 
into his Hands. Per 2 J. Mo. 542. 

If, upon Sale by the Sheriff, Mone remains in his Hands beyond the Debt, 
the Sheriff may keep it till the Defendant demands it, and need not wer it to 
the Defendant before Requeſt. R. Ney 59. 

But the Sheriff cannot break a Houſe to make Execution upon Goods or 
Body. R. 5 Co. 92. Cro. El. gog. Mo. 668. Tel. 28. | 

Neither can he open the Door, tho' it be only latched. 

1 1 and when the Door is a little N thruſt in with Violence. 
. 62. 
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Nor uſe a Capias Utlagarum to execute a Latitat. R. Hob. 263. 
Nor take m_ different Chattels, when one is ſalleient for the Debt. 


R. 9. 
20 hs Sheriff ou ght not to * "$29 taken} in Execution to the Plant 
_ ; — — by bow to levy- 5; 5% wy hr 5 . Cro. El. 5 
ought not to redeliver them to e endant, * 
the Debt. Sent. 2 Vent. 94. 8 „ pay only 5 4 
So he cannot detain. them till the Money to be * and alſo the Cha e of 
keeping them, be paid; for tho the Sheriff may make immediate Sale, and the 
keeping is in Favour of the Defendant, for which he ought to make en 
yet this ſhould be by Agreement: and not * Dernier ti  SatiafaQtion.. Semb, 


* 


Lut. 1446. 

[Poundage, and other neceſſary Charges, may be levied, out of a Penal 
Barnes 198.] 

Kaka after the Money levied, the Sheriff may pay it to the Plaintiff, Das. 

ev. 20 | 
a . [After en tho on Jodgment for a Penalty, the Court cannot refer to 

Prothonotary, to examine into Money due, and order Reſtitution of Surplus. 
Barnes nas R 03 6-4 


(C. 6.) When. the Sheriff has taken Goods 3 in \ Execution, b he may ſell aid, without 
1 other Direction. Mod. Ca. 299. 
8 his Office be determined before the Sale. Med. Ca. 299. R. I Rol. 
8 o. 
| 935 he may ſell a Term for Years. 4 Co. * 
And it is ſufficient to recite, that the 5M was poſſeſſed de Termino diver- 
forum s hou without ſhewing the Commencement, or End of the Term. K. 


Co. 
n And tr b if he miſtakes the Date of the Term, if the Bill of Sale has general 
WE. vix. All the Defendant's Intereſt, Ge. it is ſufficient. R. 4 Co. 74. a. 
And a Sale by the Sheriff continues good, tho' the Judgment be afterwards 
reverſed. R. 5 Co. 90. 3. R. 2 Cro. 246. for the Money only ſhall be reſtored, 
R. Dy. 363. 4. If the Sale was to a Stranger. el. 180. Otherwiſe, if the Sale 
be — an Ei. Vide Poſt, (C. 14 
{If Defendant is in Cuſtody on a Go, ſa. and a Fi. fa. is taken out, the She- 
under that may ſeize a Leaſehold; and if after the Return he ſells it, 
. no Continuance of the Writ of Execution, nor any Writ of venditim 
exponas, the Purchaſor gains a Title; and this whether 45 15 mh Fi. fa. are 
in the ſame County, or not. Feanes v. Wilkins, H. 1 195. 
But a Sale of a Term by the i. who miſtakes e 4 Ge hal be void, 
* 4. 74 


(C. 7.) The Sheriff need not return a Writ of Fieri IO Vide Retorn, F. 1, Kc.) 
wa: whe bo But if the Sheriff returns, Goods ſeiſed to the Value of the Debt, he ſhall anſwer 
turn. for ſuch Value to the Plaintiff,” Mod. Ca. 299. 1 Sal. 323. R. 1 Sid. 407. 

[If Sheriff levies Money, and makes his Return at the Return of the Wii, 
when Defendant has not lain two Months in Priſon, he muſt return, be 6 
Jevied, &c. but if he does not make his Return till after Defendant has lain two 
Months in Priſon, and thereby is become a Bankrupt prior to the Time of 
executing the Execution, he muſt return ulla bona. Cooper v. Chitty, M. 30 
G. 2. 1 B. M. 20. Coppendale v. Bridgen, J. 32 & 33G. 2. 2B. M. 814. 
I The Court * order the Sheriff to bring into Court Money levied by bim 
on Fieri facias. Ph v. Dempſter, M. 9 G. 2. B. R. H. 180.] 

Or Debt lies a him for the Money. Jide Dett, (A. 9.) 

Tho' they be — reſcued from him; for he cannot return the Reſcou 


Med. Ca. 296, 299. R. 2 Rot, 57+ 


(C. s) If the Sheriff returns, remanent pro Defeflu Eidjternin, the Plaintiff ſhall hat 
Fenditioi u Venditioni exponas: 1 Sal. 32 3. 1 Sid. 407. - 0 


expenas, 


4 


ave 


ts K-1jEjCIUI3T 41 © N. 
[No Venditioni exponas ought to iſſue; without Motion. Per Price B. 
Reeve, in Sc. T. 1719. Bunb. 45.] 
If the former Sheriff made ſuch Return, the new Sheriff ought to make Sale 
upon the Venditioni exponas.” 1 Rol. 894. J. 5. 4 Leo. 20. 


Tho' the Writ be to the new Sheriff that he cauſe the former Sheriff to ITY 


R. 1 Rol. 894. J. 5. but Semb. that upon a Diſtringas nuper Vicecomitem quod 
Venditioni exponat, the old Sheriff may ſell. Mod. Ca. 295, 299. 1 Sal. 323. 

There are two Forms of the Diſtringas nuper I icecomitem ; the one, that A, 
old Sheriff all ſell, and bring the Money into Court. Mod. Ca. 295. 

The other, that he ſell, and deliver the Money to the new Sher iff. Med. Ca. 29 10 , 
299. 1 Sal. 323. 2 Kol. 57. 

And both are compulſive (and do nat give Avthority) to ſell. 

For he cannot return upon a Diſtringas nuper Vicecomitem, Quod remanent my 
Defefiu Emptorum. Mod: Ca. 296. 

But if a Superſedeas comes to the Sheriff, he cannot afterwards ſell without a 
lenditioni exponas ; for the Sale ſhall be void. R. 1 Rol. 894. J. 10. 

Vet a Venditioni exponas ſhall 
ſedeas. Dy. 99. 46. Yel. 6. R. Cro. El. 597. 

And he may ſell before a Super/edeas, tho he be out of his Office, without a 
Venditioni exponas, Per Holt, Mod. Ca. 295. 

If a Sheriff levies Money, but does not return his Writ at all; the Sale after- 
a Venditioni exponas to the new Sheriff ſhall be good. R. 1 Rol. 893. J. 50. 

If the Sheriff levies Money of the Defendant to the Value of the Debt, the 
Defendant ſhall be diſcharged againſt the Plaintiff, tho' the Money never comes 
to his Hand. Mod. Ca. 297, 299. R. 2 Rol. 57. 

And he may plead ſuch Matter for his Diſcharge, in Debt afterwards upon 


the Judgment. 2 Lev. 203. 


(C. 9.) By Capias ad Satisfaciendum. 
So Execution, may be by Capias ad Satisfaciendum againſt the Body of the 


And therefore, in all Actions Ji & Armis, as in Treſpaſs, &c. for there a Capias 
lies in Proceſs at the Common Law. 3 (0. 12. 3. Vide Ante, (C. 2.) 

If Defendant omits to plead a Miſnomer, he may be taken in nen by 
the wrong Name. Crauford v. Satchwell, M. 18 G6. 2. Str. 1218. 


not accept him, yet he may afterwards have a Capias ad Satisfaciendum againſt 

him; for the Refuſal was not a Diſcharge, but a Forbearance. 1 Rol. 898. J. 45. 

S at e Law, the King may have Execution by Capias. 
3. &c ä 

So, by the Courſe of the Court, a Capias lies upon a Judgment againſt Bail in 
Hire factas upon a Recognizance in B. R. Vide Bail, (R. 11.) 

[If Ca. ſa. is made returnable wrong (as in Vacation- time) yet the Writ is ; not 
wid; but only liable to be ſet aſide on Motion, for Irregularity. Campbell v. 
Cumming, T. 1 G. 3. 2 B. M. 1187.] 

But a Capias does not lie againſt Bail by Recognizance in C. B. or in an 
Inferior Court. Vide Bail, (R. 11.) 

* againſt Bail in B. R. on a Writ of Error in the Exchequer, 

11. 
80 a ** ad Satisfaciendum does not lie upon a Recognizance in Choncery ; 


Vide Bail, 


for no Capias is given on a Scire facias, by any Statute ; and it does not lie by the 


Common Law. R. 1 Rol. 897. /. 30. R. Dy. 306. a. Dub. 2 Bul. 63. 
So a Capras does not lie upon Judgment againſt a Garniſhee in Detinue : for he 
1s no Party to the Suit. 1 Rol. 896. J. 50. 


So, if a Woman recovers Damages in Dower, ſhe ſhall not have Execution by 


Copias ad Satisfaciendum ; for no Capias lies in Proceſs. 1 Rol. 898. J. 2. 


So in all Caſes, where a Capias does not lie in Proceſs, no Execution ſhall be 


by Capias ad . * in an Aſſiſe of Nuſance. Sho. 74. 
Vor. III. 4 H | 80 


Rex ek 


Med. Ca. 295. 


go for the Sale of Goods levied before the Super- 


If the Principal offers himſelf in Diſcharge of the Bail, and the Plaintiff doth 


I ide Ante, | 


zZot. 


(C. 9.) 


Defendant, in all Caſes —— a Capias ad reſpondendum lies in Proceſs. 3 Co. 12. a. When it Ile. 
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7 47 3 not lie againſt a Prior, &c. in Treſpaſs, or other Action. 1 

ol. 898. J. 20. | | | 

So, if che Plaintiff ſues a Scire factias within the Year, (tho' he need not,) 8 

he cannot afterwards have a Capias before Judgment in the Scire facit. R. 1 

Nol. goo. 4 25. | hi 
Wi 


C. w.) If Defendant renders himſelf, and afterwards brings Error, and- has a Super- Ft. 


— — => ſedeas, but does not thereupon find Bail, the Court, upon the Prayer of the 


ſhall bein Plaintiff, may commit him in Execution, tho' the Record be removed. 1 No. 

Execution. 896. JI. 10. ann i Ad | hi 
So, if a Man be arreſted upon a Capias ad Satisfaciendum, he ſhall be in 
Execution before the Return of the Writ. 1 Rel. gor. J. zo. hi 


If the Defendant be in Cuſtody of the Sheriff, and another Writ of Capias ad M 
Satisfacienaum is delivered to the Sheriff, againſt him, he ſhall be in Execution 


immediately upon the Second Writ, without actual Arreſt. R. 5 Co. 89. wh 

" So, if the Defendant be in Priſon for a Crime, by Leave of the Court he may | 
be charged in Execution. Ray. 58. 1 Sid. 154. W dhe 

| And tho he be charged without Leave, which he ought not to be, yet he ſhall aft 

not be diſcharged. R. Ray. 58. 1 Sid. go. 5 of | ad 


If the Defendant be in Priſon before Judgment, in the Priſon of the ſame the 
Court where the Judgment is; the Plaintiff may pray, that he may be in 1 * 
Execution, and a Committitur ſhall be entred on the Roll, and then he ſhall be for 
in Execution: ' 1 Rol. 895. J. 5. = | 

Or, if he be in another Prilon, he ſhall be brought up by Habeas Corpus, and 
committed in Execution. 1 Rel. 89 5. J. 40. | ant 
So, if there be Judgment in a Scire faoras againſt him, and 3 or 4 Years after- no 
wards he is in Priſon for another Cauſe, he may be brought into Court by | 


Habeas Corpus, and charged in Execution. 1 Rel. 896. J. 5. | if 

If a Defendant be taken upon a Capias pro Fine, or a Capias Utlagatum, he | 

ſhall be in Execution for the Party, if he will, Lide Ante, (B. 2.) thi 
[Defendant diſcharged by Superſedeas before Judgment, may afterwards be | 

taken in Execution. Barnes 356.] 5 7 | op 

(C. 11. But, without Prayer, or a Habeas Corpus and a Committitur upon the Roll, he 


When not. ſhall not be in Execution, tho' the Judgment was in B. R. and the Defendant at R. 
the ſame Time was Priſoner in the Marſbalſea of the Marſhal for another Cauſe. 
R. 1 Rel. 595: I 5. n 5 hin 

Or, if the judgment was in C. B. and he at the Time was Priſoner in the Fleet. a 
Tho' he was Priſoner at the Suit of the Plaintiff, in the ſame Action, for the 
want of Bail. R. 1 Rol. 894. J. 52. | | 21 
Tho' the Warden of the Fleet informs the Chancellor, or C. B. that he is a ] 
Priſoner there, and the Court commands him to detain him till Judgment fatisfied. ent 
R. 1 Rol. 895. J. 15, 40. Dy. 306. a. | 88 the 
Tho' a Habeas Corpus be granted for him, and the Warden returns, that he is 
Languidus. 1 Rol. 894. J. 45. | 1 


Tho' a ſpecial Writ be directed to the Warden, to detain him: for he ought ma) 
; to appear in Court upon the Habeas Corpus, and ſhall be oppoſed, whether he be 21 
the ſame Perſon. R. 1 Rol. 894. J. 40. e 


So, if a Defendant be committed in Execution upon a Writ to the Sheriff of 8 
Middleſex, he ſhall not afterwards be charged in Execution upon another Writ to it, 
the Sheriffs of London: for they are different Counties, and diſtinct Priſons, tho are 

the ſame Perſons are Sheriffs of both, and Newgate is the Priſon for both. 3 


Rol. 894. 1. 25. f 
8, if a Defendant taken upon a Capras ad Satisfaciendum be brought into Court Tt, 
by the Sheriff, he ſhall not be committed in Execution, if the Plaintiff does not [1 
pray it. R. 1 And. 118. n | 1 
And he ſhall be diſcharged out of the Cuſtody of the Sheriff alſo, if the Sheriff bot 
does not pray the contrary. 1 And. 118. | 


3 [Defendant Te 


| +* 
E X E 0 . 383 


| [Defendant diſcharged ec by Superſedrar after judgment, may not afterwards be 
taken in Execution. Barnes 375, 376.] 888 * 


If a Bailiff, Cc. puts his Hand, &c, upon the Party, ſaying that he arreſts (C. 12.) 
bim; it ſhall be a ſufficient Arreſt, without ſhewing bim the Warrant, and una 
without Taying, at whoſe Suit he was arreſted; if he does not aſk it. R. 2 Cro: be. 
485. Semb. cont, 6 Co. 54. 9 Co: 69. a: | 1 255 

80, tho' the Bailiff has the Warrant in his Pocket. R. 2 Cro. 486. 

Or has two Warrants in his Pocket, and does not ſay upon which he arreſts 
him ; for he ſhall be arreſted upon both. R. 2 Cro. 486. n 

8o, if a Bailiff gives a Warrant to his Servant, who, by his Command and in 
his Preſence, puts his Hand upon him, and fays, 7 arreſt you: Dub. per Holt, 

Mod. Ca. 211. g Bis £24 
So, if the Servant. goes into another Room out of the Preſence of the Bailiff, 
who waits at the Door, and there arreſts him. Dub. per Holt, Mod. Ca. 211. 

$0, if the Bailiff only touches him, and ſays, that he arreſts him. 1 Sal. 79. 

So, if B. be arreſted, and in Cuſtody of the Sheriff, upon a meſne Proceſs, and 
afterwards a Capias Utlagatum be delivered to the Sheriff againſt B. without an , 
actual Arreſt, he ſhall be in Cuſtody upon the Capias Urlagatum ; and if he eſcapes, 
the Declaration ſhall ſay, that he was arreſted upon it: R. 5 Co: 89. 24. 

But, if the Party requires it, he ought to ſhew the Warrant, tell at whoſe Suit, 

for what Cauſe, by what Proceſs, and in what Court returnable the Arreſt is 
made; otherwiſe it will be wrongful. R. 6 Co. 54. 9 Co: 69. a. 

So Words only do not make an Arreſt : and therefore, if a Bailiff ſays; Jarreſt, 
and does not touch him, tho' he be beat off by a Sword or other Weapon, it is 
no Arreſt. R. 1 Sal. 79. | 

[The Officer cannot juſtify breaking open the Window or outward Door, but 
if once in the Houſe, he may break open inward Doors. Foſter 319, 320.] 

[Qnly the Occupier and his Family, whoſe ordinary Refidence is there, have 
this Privilege. The Houſe of another is not the Caſtle of a Stranger. 74:4. ] 

The Sheriff may enter the Houſe of another where the Party is, if the Door be 
open, to make an Arreſt. R. 2 Cro. 486. R. 5 Co. 92. a. Vide Ante, (C. 5.) 

Tho! it be at 6 o'Clock at Night. R. 2 Co. 486, x, 

So, upon an Attachment againſt him, he may break the Houſe to take him. 
R. 1 Rol. 336. pee 


So, if a Man arreſted eſcapes into an Houſe, he may break the Houſe to retake 
him. R. Pal. 53. | 

So, if a Window be open, and the Bailiff arreſts him at the Window, and 
_ the Party eſcapes ; the Bailiff may break the Houſe to take him. R. Pal, 53. 
2 Rol. 138. 

But 4 Information that his Priſoner fled into the Houſe of B. he cannot 
enter, and, upon Denial of the Keys of a Cheſt, break it open, if he be not in 
the Cheſt : for he takes it upon him at his Peril. R. 2 Rol. 564. J. 15. 
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If a Man taken upon a Capias ad Satisfaciendum fatisfies the Debt, the Sheriff (C. 13.) 
may diſcharge him. Dub. Cro. El. 404. If the Payment be to the Sheriff. Dab. When the 


7 Defendant 
2 Lev. 20J. f ſhal! be diſ- 


So, if a Superſedeas of the Proceſs comes to the Sheriff charged. 
| do, if a Capias ad Satisfaciendum comes to the Sheriff, and before an Arreſt upon 
it, the Defendant pays the Debt to the Sheriff; he ought not to be afterwards 

rreſted. Semb. Cro. El. 404. 5 . 
gut a Man in Execution ſhall not be diſcharged 2 Affidavit, tho' there be 
Cauſe: but ought to have a Superſedeas, or other Matter of Record. Pr. Reg. 
Tit. Execution. a e, 

If Defendant ſurrenders in Diſcharge of Bail, and Plaintiff does not proceed 
%ainſt him, he may have a Superſedeas to the Execution the fourth Term after, 
both ineluſive. Smith v. Green, P. 1723. Bunb. 128. 6 

[If Plaintiff is rendered in Vacation, it ſhall be conſidered as of the preceding 
Term, Barnes 386.] 
h [If 


, 


* 1 
<& 
* 
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gu [0 Defendant ſurrendered in Diſcharge of Bail, is afterwards, without Notice 
to Plaintiff, removed to the Fleet, and next Term Plaintiff charges him in Exe. 
cution as a Priſoner im B. R. the Court in the Term after will grant him a Super. 


.-  » " ſedees,z for, Plaintiff ſhould: have aſked to ſee him, and Priſoners ſhall not be 


obliged. to give Notice of Removal. Filkes v. Allen, P. 14 C. 2. Str. 1153. 

It Defendant after Judgment ſurrenders, and lies two Terms, without, ing 
charged in Execution, during which Plaintiff brings Action on the Judgment, 
-and recovers, and Plaintiff lies two Terms more without being charged, and 
Plaintiff brings a ſecond Action on the ſecond, judgment; the Court will grant: 
Super ſedeas for the two firſt Actions, and order common Bail to be taken for the 
third. Chambers v. Robinſon, M. 1 6. 2. Str. 782.]. ; 


W 


IDelivery of Ca. ſa. to Gaoler is not ſufficient Charge in Execution; it muſt 
be delivered to Sheriff, and his Warrant to Gaoler. Barnes 389. ]]] 
- {Defendant obtains Super/edeas for want of Proſecution, and is again arreſted a; 
Drawer of a Bill, for Part of original Debt, which is not accepted; this creates 
na new Debt, and he ſhall have Super/edeas on Common Appearance. Barnes 30). 
| . [Defendant ſuperſedable for want of Judgment in three Terms, ſummons 
Plaintiff, who obtains Judgment. after the three Terms, brings Habeas Cor pu 
ad TIA and charges him in Execution, he ſhall have Super ſedeas 
Barnes 398. 5 een tech de * 
[If Defendant has Superſedeas, but does not lodge it before. the Habeas Corpus, 
he - ſhall be charged, and may apply afterwards ; Plaintiff may proceed at his 
Peril. Barnes 379.| s AH i 117-2008 
[If a Committitur is entered on the Roll in Time, it is ſufficient ; and Defen- 
dant ſhall. not be (diſcharged, tho' there is no Committitur-Piece. - Dutcheſs if 
Mariborough v. Widmore, H. 9 G. 2. B. R. H. 208.] | 1 
[I There is no Extenſion of the Time to the Continuance- day after Term, nor 
is an Entry in Time in the Marſhal's Book ſufficient, the Committitur muſt be 
actually entred on Record before the End of the ſecond Term. Unwin v. 
| Kirchoffe, M. 18 G. 2. Str. 1215. Fotterel v. Philby, H. 6 G. 3. 3 B. M. 1844. 
. [Plaintiff ſhall have every Day of the ſecond Term after final Judgment ſigned, 
to charge a. Priſoner in Execution ; therefore if Defendant hinders Plaintiff from 
ſo doing for ſeveral Days, by bringing of Writ of Error, he ſhall not have Super- 
ſedeas. Garrat v. Maptel, P. 8 CG. 3. 2 ill. 380. Barnes 369, 379.] 
lf Defendant is not charged in two Terms by Accident only, (as the Writ 
directed to the Sheriff of a City, inſtead of the County) he ſhall not be diſ- 
charged. Barnes 380.] | LOND 
[1f. Plaintiff does not e final Judgment in the third Term after Decla- 
ration, incluſive, Defendant ſhall have.Super/edeas. Barnes 379.] 
| (ri for want of getting Demurrer argued. Barnes 383.] 


Plaintiff's Attorney proceds irregularly to interlocutory Judgment, waves it, 
and gives new Rule to plead; if he does not proceed to final Judgment in three 
Terms, Defendant is nat to be hurt by Plaintiff's Miſtake, and ſhall have Super- 
ſedeas. Barnes 390.] | 

[If Defendant is ſuperſeded for Plaintiff's not proceeding to Judgment in three 
Terms, Plaintiff may afterwards proceed to Judgment, and take him, or charge 
him in Execution. Mitchel v. Pate, T. 96. 2. B. R. H. 287.] 

II Defendant has Rule for Super ſadeas, for want of Judgment ; but before 
diſcharged, Plaintiff charges him with new Declaration on different Cauſe of 
Action, he cannot be diſcharged. Barnes o.] 


% . * 


[If Priſoner eſcapes, his Recaption is the Time of his Render, and Plaintiff ha, 


Time from thence. Barnes 382.] 3 

[Priſoner cannot apply for Super ſedeas, and alſo to be diſcharged on the Lords 
Act. Barnes 383.] | 2 
IIf Writ. of Inquiry is executed before a Perſon not properly deputed, De- 
fendant ſhall have eee for want of Judgment. Barnes 384. | 
[If after Writ of Inquiry awarded, and before it is executed, Plaintiff 


becomes Bankrupt,. and proceeds to execute the Inquiry,, and to final Judgment, 
in his own Name, and then Aſſignees bring Scire facras, tor which B 0 
$724 „ ri ſonet 


* & R N ν vr u o R. 0 


priſonet) pleads:a Plea: held bad on Demurrer ; Defendant ſhall not have Sber- 
ſedeas, becauſe not charged i in Execution the Term after Fn cya for his 
own bad Plea prevented it.  Bibbins v. Mantel; P. 8 G. 30 2 Wil. 97 1 
[The Court will got diſcharge on Motion an Infant Plaintiff gg by Prochein 
amy, taken in Execution for Coſts. Gardiner v. Holt, M. 18 G. 2. 5 81. 1217.] 
A. arreſted; at the Suit of B. on Ca. ſa. pays the Money to Sheriff, he cannot 


apply that Money to a Fi. fa. againſt B. at _ Suit of A. but ſhall pay B. the 
Money levied under the Ca. fa. Barnes 214] 


80, if a Supenſedeas be delivered to an Officer, he may detain the Party, till 
he takes a reaſonable Time to be informed of the Import of it. Dub. Cro. 
El. 404. | 

Se, if he pays the Debt to the“ Marſhal, being committdd-to- him, he ſhall 
not be diſcharged, Per 2 F. Wild cont. 2 Mod. 214. R. 2 Lev. 203. 

So, if the Plaintiff dies, and the: Defendant has Right of Adminiſtration to 
him, he ſhall not be diſcharged till Satisfaction acknowledged, which he cannot 
do himſelf, but another muſt take out iN and acknowledge Satis- 
faction upon the n A TIN 315. | 
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1 14 ) By Blegit. 


80 now, "ol he Se. W. 2. * Upon Judgment or Recognizance it in Electione Na. . 
of the Plaintiff fue Vitecomes fleri faciat de Terris & Catallis, vel quod liberet omnia K. 
Catalla ſexceptis bobus & afris Caruce) & Medietatem Terre quouſque Debitum fuerit 
kvatum per rationabile Pretium & Extentum. Co. L. 289. b. 2 Inf. 394. 


If the Plaintiff prays an Elegit, the Entry ſhall be, 2 elegit fbi Executionem 
de omnibus Catallis, & Medietate Terre. 2 Inſt. 39 5. 


Execution by Elegit may be by an Executor or Adminiſtrator, as well as by 
the Plaintiff himſelf. 2 Inf. 3 395- 

By the Succeſſor \of the Conuſee, where a Recognizance is made to a Corpo- 
ration ; as, to the Chamberlain of London. 2 Inft. 395. Co. 65. 
do it may be upon a Precept to a Serjeant at Mace in oa an, or other Officer 
of any Coutt of Record, who does COS, as well as upon Proceſs to the 
Sheriff. 2 Inſt. 395. R. 4 Co. 66. 


So, upon a Mandate by the Sheriff to the Bailiff of a 7 Franchiſe, which has 
Execution and Return of Writs. R. Cro. Car. 319. 


So it lies againſt an Executor or Adminiſtrator upon a Devoſtevit. R. 
2 Le. 88. 1 21541) 

If an Elegit upon a dent, and another upon a Statute, be delivered to o the 
Sheriff at the ſame Time, Execution ſhall be firſt made upon the Judgment ; for 
that is upon. a Recard. Br. Jud. 79. 


But an Elegit againſt an Heir does not lie during his Minority ; tho' he be 
charged as Terre-tenant. - Co. L. 290. a. 


Ms againſt the Wife of the Detcadant, endowed by the Heir within Age. 
a9 % 
If an 2 be prayed, the Sheriff. ſhall take. an Inquiſition ; for there ſhall be 
areaſonable Appraiſement of the Goods, and Extent of the Lands; which ſhall 
be made by an Inqueſt of 12 Men. 2 Inft. 396. Dy. 100. Cre. El. 584. 

And the Inquiſition ought to find the Lands with Certainty ; for to find no 
certain Eftate will be inſufficient. -Clifr. 877. Vide Statute Staple, (D. 5. 

It ought to ſhew the Place and County, where the Inquiſition is taken, and 
where the Lands lie. Semb. Dy. 208. 6. 


If no Lands is returned, Sheriff need not return an Inquiſition. Stonehouſe 
v. Ewen, T. 4 G. 2. Str. 874.] 


After the Inquigtien found, the Sheriff mall deliver the Moiety ; but the 
Jury need not divide it. R. Cro. Cur. 


319. 
So the Sheriff ought to deliver the Lands deſcribed wich Certainty ; for, to 
lay that he delivered a Moiety, is not ſufficient. 1 Vent. 259. 


5 
Deſcribed by Metes and Bounds. Hut. 16. Oy: 1 Brownl, 38. But 
it need not be by Metes. Dal. 26. 7 2 
Vor. III. | 41 ons 
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He ough t:t0 Wg weer be delivers more, it will be vod 65 
the Wh Wo Sid. e el: nous al egi 00 9117595 
It the mine N fo vipt<tenant,.'or . Tenant in Common; it 
ſpecially * . Reben, Hate G H. 8. 2 1 
(The Sheriff ſhall gpake Exe@ution.of.allthe Goods. 1 727 24 heh KY 
- And if itt that die Ggods are ſufficient for the —_— the Sheriff ough 
ner to exten. e:L4nd, :2 gt. % %// finings nh 02 ono lh 1603 1 

If the Goods are not ſufficient, he to ends a \Moiery of All the 
Lands, which: the Defendant ar Conuſer. had r Tims of the Judgment, &c. 
* ans. tv. 70 Ii 10 baametut 2d i o{denolon 35 2581 0 

there are divers Complore, a Moiety of the Lands of all. 2 Inf 

1 the Pefendant has aliened after Judgment, a Moik! der TOS i in n/the 
Hand of the Purghaſer,. as well as of the Defendant: uggibee 

If the Lands lie in ſeneral Vills, a Moiety of the Land « all; and not the 
Whole in one Vill. N. 1 Leu. 160. Cont: Bro. | hl 307 fleck 0 

And he may extend a Term for Years, tho it be a Chattel. 2 It. 396. 1 

And Lands which the Conuſor. or Defendant has by Extent: upon @ Statute. 
Merchant, Cc. 1 Rol. 887. J. 52. K. 4 Co. 65. b. Vide infra, 

So, Lands which are Antient Benefit. 2 Hf. 397. R. 1 Rol. 888. J. 5. 
So, a Reverſion of Land upon a Leaſe for Years and the Conuſee ſhall have a 
Moiety of the Rent. 1 N09 12. ig Leo. 113. Mo. 36. 
Sa, all Telepanc, EGS Land, af the Defendant; ee a Rent, Sc. Bro. 

Elegit 13. Mo. ern 23 os 2 aan une inn 

80 two,T] hirds of a Rent may be extended, the the Defcivlant ha the Whole, 
R. Gros El. 742. Hach un od; 4 l 1 
So he may extend upon an Barr Lands before in Execution apon's 8 
R. 4 C4. 66.6. Heer. % 19 00nd ag ee arr voy 

So now, by the Sr. 29 Car. 2. Lands, Pe Gell of which: any (hal 
be-ſeifed or poſſeſſed in N ſt whom'Execution W of ſuch 
Eſtate as the Truſtoe was ſeiſed at the Tie ef Exerution ſubd. 

But upon . e eee e r + R. 1 ; Rel, $88. . . 
Pide Ce IN. aB.) „ 2 0 200 

Nor a Term for Years of a Copyhold pri by: the Licence of the Lord. R. 


LEES, 


1 Rol, 888. 1. 3 e e Pilie kX £34 % ir 10 
Nor Lands + which the Defendant ; is ait. vl chey-ar in Poſſeſſion! 
the Diſſeiſor. R. 1 Rot. 888. 7 J. 7. ibA 10 at umisgs £ 11 6 05 


Or, of which he has only the Truſt, and not tha Eſtate in Lay. £ R. 1 Ro. 
888. J. 142. But this is altered by the Se. 29 Car. 2 
Nor, ſince the St. 29 Car. 2. 3. Lands which de Trude 5 fins aliened befor 
Execution ; for they are not bound by the Judgment. -R. 6. 5. — 
inrer Jebgſon and. cited per Tracy. (Vide Comyns's Rep. 227: 
Nor the Land of a Villein upon an Euxgit againſt the 1 for it ĩs the Land 
of the Villein, till the Lord ſeiſes it. 1 N. 488. J. 200 . 
Nor a Tenement which cannot be granted, or affigned over: as, the Office of 
Philizer ; for it is an Office of Truſt: ''Dy. 7. . N52 24 
So @ bare Rent-ſeck without Land cannòt be ene d E. Cre EI. 6 * 
So, if two have Judgment, and one ſues an Elegit, and has a Moiety, and 
afterwards the othet ſues an Biegit; the Sheriff ſhall deliver but a Moiety of the 
Reſidue,” R. Gro, El. 482. Cont. Fitz. Execution 137. but there fad, Quid 
mum. R. V. 32 C 33 El. in C. B. Br. fud78.. Hard. 24; 6. R. 2 Brownl. 97: 
Yet if both Judgments are of the ſame Term, which is but one Day in Law, 
each may take 4 Moiety of the Whole. R. per 3 Bar. Hard. 7. 
If the judgment be reverſed, the Sale and Delivery of a Term extended ups 


the Elggit ſhall be void. R. 2 2 Ou! 2 46. © th 4. in Marg. "Yall 180. 
After 1 taken by the beg. it i be returned and: filed. Ty: 
10. in Marg. 


And after i it is ; filed, it 7 not be indo upon Surmiſe that more e is extend 
than a Moiety. 2 Inft. 3 
Or, that it was 4 at a ſmall Value, 2 Ca. Ch. 18 3. 4 fy * 10 


| d 
4 | III 10 AD 


SH W H C U 1 I" O N 
Anf che the! E ent cab at Un Ur. ahis TONY 4 
for.the Value an ue Me etent 8 „Ne 75 CS. 183% um bee unt only 
But betore pe Ar: "a . he Court may exam oh d if A fi F. d, 
e flop the F ling, un Ad ur Boone c Wit” Ne 
de at an Under- value. 


_ bnd an Extent ma 
, if the Whole d th d 
4 4 1833. 5 (1.3) 7 75 ＋ / r 2 e, Jyd h be 'bienghe into 


1 1 
Gu K. 


So, if the Inquiſition opper- to be'y 78, it < 4 t er it 7 
Semb. 1 Vent. 2 Ms we be bet quaſh E aft er it is hled. 
And in 


A 1 ' 1 i 1. 4 * 


, * 


Bjedment Advantage ma wg of the Nuttie . bo. 
a! x wan e ge may hen n . F n Pre 
As, if more than a Moiety appears to be extended. I oat, L 
Or, 3 Vill, and 10 : g it andther. R. 1 L 10 (BE; 14 By. 
The Entry of the Elegit u on a ecor mould ot, in Fit ce, be mad 
till the Return filed. Ae A 2 . 22 as : 
After the Inquiſition etre, "there a fe Likrat | if the e Plat nt wil] 
Vide Statute-Staple, (D. 6.) 
| Toy 9 the Liberate;: or Eriquifition returned, "the Plant uy, enter. R. 
1 * 10. * 
na the Sheriff returns chat he Uhr Waversa” Wiel he has not, an Action 
on ae 15 for a falſe Return; tho the Plaintiff enter yithour a. 
1 Rel. 73 I5. : Y 92 
Tenant by Elgit has ut à Chattel. 2 Inft. 396. | * 
| | Yet be ſhall hold ut-liberum Tenementum; and he, "bis leut, or Admini- 
ſtrator- ſhall have an Aſſiſe. Bid. 
After the Debt ſatisſied upon Record, ot by the Lithat Rent, at which the 
Extent is made; the Defendant may enter. 7 vg '2 Vent. 236. 
But if the Debt'by ſutitſied by a caſual Profit, 5 ought to have: a Scire acias 
before Entrys Taff; 39 89 eee to 46 
So, if Be briags a Scire fuctar, and tenders all wide remains littificd, he 3 
have: his Land. 2 Ca. OS; 183* 
cent 
(Py, Xl what Time An. Execution relates. F lined 
19161 ; bard 01 20 ; 11 2 | 
(b. 1.) As to Land, | del 1 
7 ee is 32 4. 
* the Common Lows the Lands of, the Deſendane were Sh by the Judg» 
The Plaintiff might have 


"30 Bd 3. 44 a 20" b. 


1 Rol. 8 2. . 
2 bt. 25 ISS | ne 0 Nt 28 


OMEN) 2 


Bank. DIPS Dl. . en e eb b 


ſhall have Executian of Ft hich the:Difaidice bill at 
2 n Judgment, tho' he had aliened them bond yr at N 
ue 30 3. 2 | e 4 "Ol 
f ag a Statute be afterwards acknowledged, and Execution upon t,cro iq 
rownt. 37, 8. 10 1892 8 1 02 0 119] 
So the Demandant ſhall have Execution againſt the Vonelate of Laads, which ad 
had at the Time of the; Voucher; for this is in lieu of an Action. Co. L. 102. 4. 
And in a Warrantid Cbartæ, of Land, which che Defendant had the Day of 
the A. purchaſed. . Co. L. 102. 4. N Oi If 171 (, 1. D339vils.. — 3 11 11 
By the §e. de Merc. 13 Ed. 1. (to 10 Hhich the Br. 27. EU 3. and 23 H. 8.56. 


relate) the Conuſee of 2 WEE ſhall have Execution of the Lands, wore * 
Conuſor had at the Time of the Conuſance. 5 4 
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And if it 
Kecotd, e be Fime of, 


2 * 1 
dog i diet . Statue 1 be 1 him, and Execution by Elgit 


by Ele ſhall be * . and the "Exccuti 
. git 7 QT 9b to! AYE 2143; 3: 
fs a fun vel in Nang IJ lk relates to the _ Day, (which wa 
20 


Judg at. 53. 
So, if. = be a Capias ad Satt; NES and. KEY an Band wy befor 
be 4R taken, e his. Goods, Fey: chall . liable. to th 
Mo. 321. 4 
Po \udginent i in a Perſonal A Action Har Lands only from the Day of the 
* given. Co. L, 102. % 
And therefore, by the Common Law, the Plaintiff ſhall not heve: Execution 
505 Lend, 5 the 11 ol 1 * of the e 1 Ed. . 
oh 


58% ' BE. 
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«= 
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0 , at * * of the ent ent 5. or en if it was Meek 
WIE ok chen it is not one i the * in Bank. 21 Ed. 3-'51.6. 
1 Rot. 892. 

So, — 17 the St. 29 Car. 2. 3. The Officer ſhall ſet 2 the Day of the 
Month and Year of his ſigning Tad ment on the Paper, Cc. he ſigns, which 
ſhall be entered on the Margin of ig Record, where, the Judgment is entred: 
and ſuch Judgments ſhall relate, againſt Purchaſers bond. fide for valuable Con- 

"fidetarion of Lands, Cc, only to the Time of Signing; and not to the firſt Dey 
of Term when enter d, Return of the Original, or og Bail. 
And by tbe ſame Statute, The Day of Inrolment of a Recognizance ſhall bc 
enter d on the Margin of the Roll; * no Recognizance ſhall bind Lands, &:. 
in the Hands of a Purchaſer bond fide for valuable Confideration, ' but from the 
Time of ſuch Inrolment. 

And therefore, if Judgment be anounced, but not entred upon the Roll till 
ſeveral Terms afterwards; it ought not to be entred without Continuances to the 
Term when entred : for it ought not to bind a Purchaſer, till that Term. Mod. 
Ca. 184, 1911. | (2 

Yet if it be be entred in the Vacation 3 the Eſſoin- Day of the next Term, 
it binds A Purchaſer or * Terk, before Entry. Per 2 Mod. 06. 191. 


04, 1+ 4 zb . b. 2.) As to Goods. | 
| "By the Common Law, Goods and Chattele are bound * FU . & Execu- 
tion; and if they are afterwards ſold/bond, fide ; yet they may be taken in Execu- 
tion. R. 214 14. 1 Ret. 893. . 10. R. Mo. 873. R. Cro. El. 174. D. 
8 Co. 171. 4. 2 C. 451. C. Car. 149. | 

So, if the Deſonilant dies, we + might be ike in the Hand of his Executor of 
Adminiſtrator. R. 1 Rol. 89 . R. Cro. El. 181. 1 Leo. 144. 


But a Sale after the ck efore Nane wall be good. R. 9 H. b. 
57. 5. 1 Kol. bc 
And now, by the 55 29 Car. * = No * facias, or be Writ of Execu- 


tion, ſhall bind the — * of Goods, but from the Time ſuch Writ ſhall be 
delivered to the Sheriff, &c. to be executed, who, on his Receipt of it, ſhall 
endorſe the Day of his receiving the fame. 

And therefore, if a Writ of Dent be ſued,” it does not bind, till it be 
delivered to the Sheriff, | - | 

If it be delivered to him, and no Warrant bende upon it, and afterwarG 
another. Execution is delivered, and Execution prayed, he may execute 
laſt firſt. R. M. 9 V. 3. B. R. inter enden and BuckingSam, 3 2 5 Tm 
1 Sal. 320. f 
uA. 


E K R C U T 1 o M. 309 


[If a Fiers faciar is fraudulently or inſufficiently executed, and no Perſon left 
in Poſſeſſion, and another Plaintiff gets his Execution executed afterwards ; this 
ſecond” fhall' ſtand good; and the Sheriff may return Nulla bona on the firſt. 
Bradley v. Wyndhan, H. 17 G. a. Mil 44.) | A 
If it be upon a ſubſequent Judgment, and executed upon Goods; it ſhall be 
good, tho an Execution upon a former Judgment or Statute afterwards comes to 
the Sheriff. R. 1 Brownl..37. © r | | 

Vet it binds the Goods (as to the Party himſelf, tho' got as to a Purchaſer or 
Stranger) from the Tefte of the Writ, as before that Statute. R. P. 3 W. & M. 
in B. R. Shin. 257. 2 Mod. Ca. 310. +35 ' 

And therefore, if a Fieri facias be teſte'd before the Death of the Defendant, 
and delivered to the Sheriff: after his Death; it may be executed upon Goods in 
the Hands of the Executor, or Adminiſtrator. ' Semb. 2 Vent. 257. R. Skin. 
267. cur. clearly, Springer v. Somerville, M. 1729. Bunb. 271.] 
ffs DO Writs £9 Gelisered to the Sheriff "he Fans Day 69 make Exe- 
cution, without Aſſent of Delay, he ought in the firſt Place to make Execution 

| the firſt. R. 1 Sal. 320. . | 4 | 

[Teflatum Capias teſted the laſt Day of Term is good, tho' the Judgment was 
not figned till after Term, Deakin v. Cartwright, H. 12 G. 2. Andr. 308 


) By whom it hall be ſued., 
E ought to be ſued by him, who is Party or Privy to e, Phar, 
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the Record. (3 B. , 10.) 


a Real Action, if the Demandant dies, his Heir ſhall ſue Execution. #; © f 

In Perſonal Actions, the Executor, or Adminiſtrator ſhall fue Execution by all 6, ſued. 
Scire facias upon a Judgment by his Teſtator, or Inteſtate. 2 nf. 395. 2 

When an Executor or Adminiſtrator ſhall have a Scire facias or not, Vide in Ad- 
miniſtration, (G.)—Pleager, (3 L. $') ATT | 

So, in Annuity, the Executor ſhall have Execution, and not the Heir; for 
by Recovery the Arrearages are a Chattel veſted. 1 Rol. 889. J. 25. 
_ $0, in a Mixt, or Real Action, where Damages are recovered, tho' the Heir 
has Execution of the Land, the Executor ſhall have Execution for the Damages: 
a, in Waſte, Aſſiſe, &c. 1 Rol. 889. J. 30. 

But ĩt * not lie by him, who is not Party or Privy, generally. Vide Pleader, 
(3L. 5, 7. 2 

Nos 4 him, who has no Intereſt in the Thing recovered, tho' he be Privy, 
or Party: as, it does not lie by a Huſband upon a Judgment by him and his 
* as ANY K. 1 Rol. 889. J. 10. Vide Baron and Feme, (Z.) — 

ader, 3 L. 7. a a | | , 

[If 8 by Huſband and Wife Plaintiffs, the Fieri factas is to have 
the Money to be rendered to the Huſband only, it is irregular, and ſhall be ſet 
aide. Barnes 424.] 
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CF.) Againſt whom. 


O Execution ought to be ſued againſt him, who is Party or Privy. Yide 
Ante, (A. 2.) : | | | | 

If one . the Defendants dies, it may be ſued againſt the Survivor and him 
who is dead. R. 1 Sal. 319. Vide infra. | 

So, if Judgment be againſt Huſband and Wife, and one dies, Execution may 
be againſt the Wife if ſhe ſurvives. 1 Rel. 890. J. 27. 

So, if a Scire facias be againſt all the Defendants, and one is returned Nis, 
Execution may be for the Whole againſt the others. 1 Rol. 890. J. 10, 50. 

So, if a Defendant dies, Execution may be by Scire facias againſt his Executor, 
or Adminiſtrator. Vide Phader, (3 L. 6.) | | 

And, if the Writ be teſte'd before his Death, it may be executed againſt his 

xecutor, or Adminiſtrator, without a Scire faciat. Vide Ante, (D. a.) 

Vor. III. 4K | | 
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So, 


Proceſi, (E. 7.) 
| be recited 1 in the Tutu], it will be Error. N. 2 (ro. 246. Tel. 179. i 


Vide Ante, 
(A. 3.) 


| Eſcape, (E.) 


Ek X E CUT I oO N. 


ö, if the Plaintiff dies, Execution may be made en a Scire faciat. Dy. 
76. 5. in Marg. Vide Pleader, (3 L. 1.) _ 

But Execution taken out after the Death of the Deſendant, inſt his Execy. 
tor or Adminiſtrator, without a Scire facias, is void. Ar 
80, if it be taken * the Survivors, where one 0 e Plaintiffs in Error 
dies, without Entry of the Death on the Roll, and Award: ol Execution againſ 
the Survivors. R. 5 Mod. 339. R. 1 Sal. 319. 

80 Execution may; he againſt a Party to a Judgement, tho! he be miſnamed 
in his Addition, or Degree: for he is eſtopped 2 8 the Record to 8 that he i is 
not of ſuch 2h, ones R. 1 Rel. 80. . dern 


8) By whom tt wal be done. 


111 UTION. regularly, ought to be directed to the Sheriff of the 
County, where the Action Was brought. 1 Rol. 891. . 15. Vide Ball, 

K. 2.)—Pleader, (3 L. 3.) © 
And the Sheriff makes a Warrant to his Bailif to do Execution purfount to 


= BP - 


- 


the Writ. 


So the Sheriff may do Execution after his Discharge is teſte d, or ſealed, if he 10 
has not Notice. K. Cro. El. 440. Vide County, (B 


3.0 3 

But upon a Returf that the Defendant has Notting. in his County, a Writ 9 
of Execution may be to the Sheriff of another eh 1 Rol. 891. 4. 75 Vide 
Yet, if aTe fatum goes where. a former Writ was not actually iſſued; tho it 50 


[By 12G. 2. c. 13. . 4. Sheriffs x . en ann 8 Name o De 


Writs, unde Sts pony. 14 the 
, = k 

f. 
(13) yen Execution may. be after a former Execution 10 
F a former Execution be not effectual, the Plaintiff, Negerally⸗ may have 1 2 
another Execution: as, if the Defendant eſcapes, he may be retaken by the — 
Sheriff, or the Party himſelf, and ſhall be in Execution again. Yide Eſcape, (E. 8 


A fortiori if he eſcapes, when taken upon a Capias Utlagatum, or Capias pro 29a 
Fine; for the Plaintiff need not allow, that he ſhall be Lo . for hin. Kol 


1 Rol. 901. J. 15. Vide Ante, (B. 2.) G 
[The firſt Fi. fa. needs not be filed before T- eftatum iſſues, it is enough if pro- mh 
duced returned. Barnet 200, 208, 209, 211. ſeve 


[On Judgment in Middleſex, Ff. fa. returned Nulla 3 common Fi. /a Rel 
(without Te/tatum) may iſſue to anpther County. Barnes 196.] © 


If a Man in Execution be bailed by the Court, he may afterwards be taken in Bail 
Execution again. Per Co. 1 Rel: 903. I. 1. tion 
So, by the Sr. 11 H. 6. 5. If he brings an Audita Querela, and finds Mainprize 8 
thereon, but afterwards does not proſecute with Effect. 1 Hol. goz. J. 50. mad 
So, if he be delivered out of Execution by Privilege of Parliament, being 3 8⁰ 
Burgeſs, Sc. he may afterwards be taken in Execution again. R. 1 Rol. 994 afte1 
J. 20. Godb. 573. | | 0 
So, if the former Execution be defeated by Error. R. Godb. 272. Lat. 193. to t 
So, by the St. 21 Fac. 24. If a Man dies in Execution, it may afterwards be Go. 
ſued of his Land or Goods. S 
So, before that Statute: for the Body was not a Satisfaction, but a Pledge only may 
for the Debt. R. 5 Co. 87. R. cent. Cro. El. 8 50. 2 Cre. 136, 143. K. coni. Batl, 


per 3 J. Hob. 60. Mo. 858. 1 Rol. 903. J. 40. 
So, fince that Statute, ſhall it be without Queſtion. 
So; if one of the Defendants eſcapes, the Plaintiff may afterwards ſue Execu- 
tion. againſt the other, tho he has a Remedy againſt the Sheriff. R. 5 Co. 86. . 
Cro. El. $55, 573. Cont Mo. 489. R. acc. 2 Cre. 532. R. Cro. Car. 75. Vit 
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E K IE UN I 0 N. 


- So, if the Conuſor wok a Statute or Recognizance eſcapes, the Conuſee ſhall 
have Execution againſt Lands and Goods. R. 5 Co. 86. b. 87. 4. 

So, if only Part of the De be levied, there may be. another Execution for 
the Reſidue. 

If, upon an Extent, Non inventus eft i is returned, quoad the Body of the Party, 
ind, Land in right of his Wife; tho' he take the Land, 7 hal! afterwards . 
a Capias againſt the Perſon. R. 15 H. 7. 15. 

So, if $41 of the Debt be levied 1 a Heri facias, he may afterwards haye an 

it. 1 Sid. 91. | 
8. if an Elegit be returned Nichil, or nothing e can be extended: upon it, there 
ſhall be another Execution. Vide infra. 

So, if only Part of the Debt be levied by Ele git; on the Goods only, he may 
have Debt een n the judgment for the Reſidue. N. 1 Lev. 92. 

So the Plaintiff after Judgment may have a Copras ad Satisfaciendum and. a 
Heri facias together, and execute the one or the other: but if he takes the 
Defendant upon the Capias ad n e the Fieri facias ſhall be quaſhed, 
2 Mod. Ca. 302. | 

[The Court will ſet it aſide on Motion. Jeanes V. Wilkins, | . 1748. 
1 Vezey 195·. ]) 

But, if the Plaintiff has full Execution and Satisfaction, he ſhall never . 
wards have a new Execution for the ſame Cauſe. Mo. 29 

Tho” the Execution be afterwards defeated by the Act bod : as, if a Villein 
be * in Execution for a Debt, and he afterwards. dies without Iſſue. 
1. 


Defendant, and delivers them to the Plaintiff; for then the Plaintiff accepts 
the Goods and Lands in Satisfaction. 5 Co. 87. 4 | 

So, if the Plaintiff had Execution and Satisfaction againſt one of the De- 
fendants, he ſhall not afterwards have Execution againſt the other. R. 2 Cro. 
338. 1 Rol. 9. Vide Action, (K. 4.) DF 

Tho it be in Debt, where they are bound jointly and ſeverally. . 1 Rol. 896. 
I. 20, 25. 

- Tho' ſeveral Actions are ſued againſt each ſeverally. 1 Rol. 896. J. 25. 

So, in Treſpaſs againſt ſeveral, if the Plaintiff has Execution and Satisfaction 
wpainſt one, he ſhall not afterwards have Execution againſt the others. R. 1 
kel. 896. J. 30. i 

Tho' he recovers by ſeveral Actions in ſeveral Courts. 1 Rol. 896. /. ; $. 

| Yet where the Defendant cannot plead, as, where there is a Recovery by 
ſeveral Actions, the Defendant cannot be relieved but by Auditd Quereld. R. 1 
Rol. 896. J. 40, 45. 

So, if the Plaintiff has Judgment againſt the Principal, and alſo againſt the 
Bail, and Execution againſt the' Principal, he ſhall not afterwards have Execu- 
tion againſt the Bail. 2 Cro. 320. Vide Bail, (R. 11.) | 

So, if he has the Principal i in Execution, tho he be not ſatisfied; for he has 
made his Election. 1 Rol. 897. J. 10. R. cont. 2 fon. 75. I Vent. 315. 

So, if he takes Execution againſt the Bail, and has Satsfaction, he ſhall not 
afterwards have Execution againſt the Principal. 

Otherwiſe, if he has not Satisfaction againſt the Bail; for then he may reſort 
to the Principal. Cont. 1 Rol. 897. J. 7. 2 Co. 320. 2 Bul. 68. K. acc. 2 
Gro. 549. K. 1 Sid. 107. 1 Vent. 315. Vide Bail, (R. 11.) 

So, tho' he has Execution againſt one of the Bail, if he be not ſatisfied, he 
4 have Execution againſt the other. 1 Rol. 897. /. 15. K. 1 Lev. 226. Vide 
al, (R. 11. 

[But if a Moiety of Damages is levied on one Bail, Plaintiff cannot have 
lecond Execution againſt him, tho' the other Bail 1s inſufficient, for he might 
have levied all at firſt. Barnes 202.] 

So, if a Man has Execution by Elegit returned, ſerved, upon Record, he ſhall 
not afterwards have Execution by Capias ad Satisfaciendum ; ; for he has Ele his 

| ection. 


So, if e Sheriff levies the Debt of the Goods, or extends the Lands of Ge 
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EX E C I oO N. 


Election. | R. Hob. 2. in Murg. 30 Ed. 3. 24. 2 In 5” 1 Lev. 52. R. 
A 1 Rol. 9. R. 15 H. 5. 15. 2 Bul. gy. K a 

Nor, by Fier faciat, or other Execution. 1 Lev. 92 5 

Otherwiſe, if the Eiegit be returned Nich/l, 9. Hob. 2. D. Heb, 57. Leu. 
92. 1 Leo. 176. And it be entered on the Roll. Br. Jud. 78. 

Or, the Land cannot be extended, by reaſon of a Py Extent: Ke. Cre. E. 
150. 1 Leo. 176. | 
Or, the We t be imbeziled. 1 Rol. 8. | 

If Plaintiff takes out an Elegit, and levies Part of the Debt ephi the 
has a Nichil returned as to the Lands, he may afterwards ſue out a Capias ad 
Satisfaciendum. Beacon v. Peck, M. 6 G. Str. 226.] 

[And if Defendant is 'in Cuſtody, he ſhall not be diſcharged, tho” Part of the 
Debt i is levied by Elegit on his Goods, if it be returned that he has no Lands. 
Lancaſter v. Fielder, M. 14G. Ld. Raym. 1451. 

[If Fi. fa. is executed, and Part of the Debt levied, Plaintiff cannot before 
the Return ſue out Tatum Fr. fu. and levy the Reſidue, Barnes 213.ĩ] 

So, if upon an Elegit an Extent be made, but the Liberate not returned, and 
the ve u — Record is, Vicecomes nibil inde fecit, nec mifit Breve, another Elegi 
may be ſued. R. 2 Leo. 13.7 


d. 15 ) Bydwhat Court Execution wall be granted. 


R EGULARLY, Execution ought to be granted by the fame Court where 
the Judgment was given, 

If an Attaint be in B. upon « Judgment in B. R. and judgment affirmed; 
Execution ought to be in B. R. and not in B. where they have only Tenorem Re- 
cordi. R. 1 Rol. 887, J. 40. 

If a Man recovers ina Scire facias upon a Recognizance i in B. R. and in Debt 
upon that Judgment in C. B; he may afterwards ſue Execution out of the Re- 
cord in B. R. Dy. 306. a. in Marg. 

But if a Record comes into B. R by Writ of Error, and the Judgment be 
affirmed, Execution may be ſued there. 1 Rel. 884. J. 32. KR. 1 Lev. 134 
Vide Pleader, (3 B. 20.) 

So, if it comes into Pp. om a Writ of falſe Judgment, Execution may be 
ſued there, 1 Rol, 884. 

So, if a Record oy $50 B, R, by Error out of an inferior Court, whereby 
the Recognizartce of Bail, being upon the Roll, is alſo removed thither ; a Kerr 
facias lies ſt the Bail out of Bk R. R. 1 Sid. 213. 

So, if Judgment in C. B. be afirmed upon Error in B. R. a Certiorari lies to 
remove the Recognizance of Bail to B. R. by which a Scire facias may iſſue again 
the Bail out of B. R. R. 4 Mod. 104. Sho. 344 

Vet if Judgment in L209 be Hamed in B. R. here, and Coſts here; then 
ſhall not be Execution out of B. R. directed to the Sheriff in Ireland; but ther 
ſhall be a Writ, reciting the whole Proceeding. here, directed to the Judges of 
B. R. in Ireland, commanding them to ifſue Execution; by which the Cauſe i i 
remanded to them. R. 1 Sal. 321. 5 Mad. 421. 

So a Judgment cannot be removed out of an inferior Court, by Certiorari and 
Mittimus into B. R. to haye Execution by Scire facias there. R. Hut. 117. 
1 Lev. 1 134. 


ll. 2.) By an lnferiar Court. 


In a Ceuta che Plaintiff may diſtrain the Goods of the Defendant, and 

detain them; till the Condemnation be ſatisfied, ; tho he cannot levy it of ti 
Goods of the Defendant. 1 Rel. 887. J. 35. 

% in an inferior Court ſhall not be executed upon Land or Good 


out of the Juriſdiction. 
If there be a Recovery in Antient Demeſne, it ſhall not be levied of Land, 
held of the Manor, which i is Frank-PFee ; * that is out of the Juriſdiction. 


1 ** 894. J. 17. = 


__ 2 — 
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So a judgment in an inferior Court of Record ſhall not be removed by Certiorari 
into B. R. to have Execution of it there. Dub. 1 Rol. 887. /. 45. 1 Lev. 134. 
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(I. 3.) How it ſhall be awarded. 


Execution ought to be ſued conformable to the Judgment : and therefore, if 
the Judgment be joint againſt divers Perſons, Execution ought to be againſt all 
together. R. 1 K. 888. J. 3o, 35. | 

Tho' it be in an Aſſiſe, Sc. where Damages are not the Principal, a Man can- 


not ſue Execution for Damages againſt one only, when the Judgment was againſt 
ſeveral. R. 1 Rol. 888. J. 25. 1 


So he cannot take a Capias againſt one, and an 
888. J. 35. 

So, if there be an Information for Recuſancy, on which Judgment is given 
for 100 J. tho' the King ſhall have two Parts and the Informer one, yet there ſhall 
be but one Execution, and not ſeveral, viz. one for the King and another for the 
Informer. R. 1 Rel. 888. J. 45. 

But, if Judgment be againſt Bail, the Execution may be againſt each of them 
ſeverally, without naming the other; for each Bail is bound ſeverally. 1 Rol. 
888. J. 40. R. 1 Lev. 226. Vide Bail, (R. 11.) 

If the Defendant confeſſes the Action as to Part, and joins Iſſue as to the Re- 
due; the Plaintiff ſhall not have Execution for the Part confeſſed, except where 
he releaſes his Damages for the Reſidue. 1 Kol. 898. J. 35. 


But, if the Plaintiff releaſes his Damages, he may have Execution for the Part 
confeſſed immediately. 1 Rol. 898. J. 37. 

Or, if he be nonſuited upon the Iſſue. 1 Rol. 898. J. 40. 

So the, Plaintiff may have Execution immediately after Judgment e 9 
and ſigned by the Clerk, tho' it be not entred upon the Roll. 1 Rol. 899. J. 5. 

[If Judgment is confeſſed with an expreſs Ceſſet E ecutio, and Execution is 
taken out within the Time, the Court will ſet it aſide; but if Defendant pre- 
tends to a Stay by long collateral Agreements he muſt apply to Chancery. Francis 
v. Naſh, T. 7 G. 2. B. R. H. 53. 

[The Condition of a Bond is a Ceſet Executis on a Warrant of Attorney to 
confeſs Judgment for the ſame Debt. Anon. T. 9G. 2. B. R. H. 270.] 

[Plaintiff-cannot have Ca. /a. and Fi. fa. at the ſame Time, and Warrants 
thereupon ; both ſhall be ſet aſide. Barner 198. 


[Nar. Execution in one Court, if he brings Action on the Judgment in another. 
Barnes 203. ] bi | 


* 


[If Plaintiff brings Action on Judgment, he cannot take Execution on the 
Judgment till he has diſcontinued the Action. Barnes 208. ] 

[Judgment recovered ; pending Error on that Judgment, Action on it, and 
Judgment and Execution ; this is regular : tho' Court would ſtop Proceedings in 
lecond Action, pending Error on the firſt Judgment, on Application made before 
ſecond Judgment, not after. Parnes 202, 203. | ITY 

[All Proceedings after Appearance ſhould be in the ſame Office; therefore, if 
Judgment in one Office, and two Fj. fa. in another, and Nichil; then Judg- 
ment revived, and Fi. fa. and LVendit oni exponas in the ſecond Office, it is irre- 
gular ; but after two Years, and Action againſt Sheriff for falſe Return, the 
Court will not ſet them aſide. Barnes 204.] 

JA. has Judgment in C. B. againſt B. for 106, B. has Judgment in B. R. 

againſt HJ. for 102, C. HB. will direct the one Judgment to be ſet againſt the 


other and Execution only for the Balance. Garier.v. Braham, H. 13 G. 3. 
3 Wi. 396.] 
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Elegit againſt another. 1 Rol. 


| (J. 4.) Scire ſacias guare Execulienem non, &c. 
5 ; | : 


By the Common Law, a Plaintiff could not have Execution upon a Judgment * ee 
or Recognizance after a Vear and a Day paſſed; but ought to commence an 1. . $643 


Action of Debt upon the Judgment, or Recognizance. 2 It. 469. Co. L. 290. b. 
Vo“. III. 4 L 


But 
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Continuances are entred from the firſt Fieri facias, or Elegit, 1 Sid. 59: 
Ido if Fi. fa. fued within the Year, and Nulla bona returned, an 


awarded. Barnes 207.] 


EXECUTH1O N. 


But now by the St. V. 2. 13 Ed. 1. 45. he may have a Scire facias-quare Exe. 
cutionem 255 Sc. and if the Defendant non venerit, aut nibil ſciat dicere, — 


Executionem non, &c. præcipiatur Vicecomiti quod exequi faciat. Vide 2 Inft. 469. 
[Sci. fa. muſt be in the ſame County where Judgment, or where Execution 


And after a Year and a Day he ought to have a Sake facies before Execution . 
for if he ſues a. Capias ad Satigfaciendum, &c. after the Year, it is not only 


erroneous, but void. R. 4 Leo. 197. Semb. Lat. 193. Cont. Semble for the 


Defendant was put to his Audita Querela, 2 Rol. 42. 
{If Plantiff gets Judgment in the Petty-Bag, (or any Court) tho' he is ſtaid by 


Injunction; yet after Year and Day, he cannot ſue out Execution without Scr 
facias. Hodſon v. E. Warrmgton, H. 1729. 3 P. V. 35. Barnes 197.] 
e Day i 


[The Year ſhall be computed from t of ſigning Judgment to iſſuing the 
Writ, not by the Number of Terms. Barnes 197. ] 
80, within the Year, he ought to have a Scire facias, where the Recovery is of 
a Reverſion or Remainder after a Term for Years. 1 Co. 94. 6. 
But there needs no Scire facias, if Error be brought of the Judgment within x 


Year after the Judgment, till a.Year and a Day after the Error or Judgment 


thereon affirmed. R. 5 Co. 88. 4. Vide Pleader, (3 L. 4. 
So, if a Recognizance be to be paid at a future Day within a Year, there needs 
no Scire facias till a Year and a Day after the Time of Payment. 1 Rol. 89g. J. 52. 
So, if there be Judgment in Annuity, Execution may be without a Scir: 


facias upon every Payment, which accrues, tho it be above a Year after the 


Judgment. 1 Rol. goo. J. 5. | 
So, if a Fieri facias, or Elegit, be ſued, and no Execution thereon, there may 
be another Fieri facias, or Elegit, ſeveral Years after, without a Scire facias, if 


continued 
down ſeveral Years, a Capias ad Satigſaciendum may iſſue, without a Scire facias, 
Aires v. Hardreſi, T. 46. Str. 100.] 

[But if Execution is not returned by the Sheriff, or not filed, Continuances on 
it cannot be entered on the Roll; and if they are, and thereupon a Ca. ſa. after 
the Year, without Sci fa. Defendant ſhall be diſcharged out of Cuſtody, and 
Plaintiff pay Coſts. Blayer v. Baldwyn, T. 31 G.2. 2 Will. 82.] 

II H. fo. is not returned, Continuances entered on the Roll are not ſufficient 
to ſupport Ca. Sa. on a Judgment not revived. Barnes 213.] | 
Judgment, Action on it, GE for want of Declaration; Ca. Sa. after a 
Year from the Judgment without Sci. fa. ſhall be ſet afide ; for the Cap. ad 
Refſpondendum will not warrant Continuance on the Roll. Barnes 206.] 

So, if Judgment be with Cefſet Executio, by Agreement, till ſuch a Time, 
there needs no Scire factas till a Year and a Day after the Time agreed; tho' ſuch 
Ceſſet, &c. is not entred upon the Roll. Mod. Ca. 288. | 

So, where the Entry of the Demandant is congeable, there needs no Sci 


facias. Dy. 376. b. in Marg. 


So, in Ejectment, there needs no Scire facias : for the St. V. 2. extends only 
to Perſonal Actions. Skrn. 427. R. 1 Sid. 351. R. cont. Sal. 258, 600. 


Execution in Accompt. 
Vide Accompt, (E. 16.) 


-in Annuity. 
. Vide Annuity, (H) 


againſt Bail. 
Vide Bail, (R. 11.)—Ante, (C. g,—G.—I. z.) 


2 


E X E C U'T I O N. 
— iin a County-Court, 
Vide County, (C. 1 3. 


—in Covenant. 
Vide Pleader, (2 V. 18.) 


' Vide Copybold, (K. 18, 19.) 98 


Erecution of a Decree. 
Vide Chancery, (Y. 4.) 


tio: a Fine at the Seſſions. 
Vide Juſtices of Peace, (D. 15.) 


if a Foꝛeign Sentence, 
| Nide Admiralty, (E. 17.) 


againſt an Heir. 
Vide Pleader, (2 E. 6.) 


of a Peer. 
Vide Parliament, (L. 45.) 


T1 —>of a Power. 
Vide Chancery, (4 H. 5, &c.-4 0 6.)—Poier, (C. 1, &c.) 


- in a Quo Warranto. 
Vide Quo Warranto, (C. 7.) 


in Replevin. 
Vide Pleader, (3 K. 31.) 


Vide Sewers, (H. 3.) 


upon a Statute oz Recogntzance. 
Vide Statute Staple, (D. 1, &c.) 


of a T2uft. 
Vide Chancery, (4 W. 9.) 


Execution pleaded to Debt upon Judgment. 
Vide Pleader, (2 W. 36.) 


ef Oꝛders of Commiſſioners of Sewers. 
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Remedy t 25 Rent by Payment of the Sheriff upon an 
Executi on. 
Via _ 2 8.) 


E x Kk 0 0 T o R. 
Vide Abatement, (E:'13;—F. 10.)— Adminiftration. — Adminiſtrater, 
(C. 1, &c. ) Biens, e eee (3 G. 1, &c. — 4 A. 9.)— 
Covenant, (B. 1.—C. 1.)— Obligation, (I. 1 3 (2 D. 1, 
&c.—3 L. 12. un. 1 wad 19375 


EXECUTORY DEVISE 
Vids Devifes (N. 16, 17. 


E X E M P LIF I CAT I O N. 
Vid bubu, 2 e by 3.) 


1 E M Nr 1 0 N. 


Vide Challenge, (A. 4. Di gene, (H. 1 5. London, (L. 1, &c.— 
Pfer an, D. 33.) ; 


* N ebe We 'T, 
- Vide Pleader, 2 W. 4.)— U tlagary.) 


E X a N 1 R. 
7 ide Courts, (C. 1 
KRK (KIT L B. 
ide Chancery, (a M. I ä (H. 5.) 


E X <0 TS 
Vi ide Information (A. 2.), Viſtor,—(A. 12.) 


EXOINE 


— 


2 * 


. 
(A) Exoine, or Eſſoine: The ſeveral Kinds, 


N Exoine or Eſfine ſignifies an Excuſe for Non-appearance at the Return 
of Proceſs. . 2 Inſt. 125. Lut. 861. 6. 


And it lies in Real Actions for the 
2 Inſt. 128. , . i 

So, in Perſonal Actions for the Plaintiff, or Defendant. id. 

There are five Kinds of Eſſoins. 1. De Servitio Regis. 2. In Terram Sanctam. 
z. Ultra Mare. 4. De Malo Lefti. 5. The Common Eſſoin De Malo Veniendi. 
2 Inſt. 125. 4A 


In all, except the Common Eſſoin, the Demandant ſhall be delayed for a Year 
and a Day. 2 Inft. 137, 252. | 


And the Party ought to ſwear to the Truth of his Effoin ; for the Sr. Marlb. 
19. is to be underſtood only of the Common Eſſoin. 2 It. 137. 


(8. 1.) In what Actions it lies. 


N Eſſoin lies, regularly, in all Actions Real, and Mixt. 2 Inft. 146. 
As, in Writs of Right, and Entry. 


So, if an Aſſiſe abates by the Non Venue of the Juſtices, &c. upon a Re- 
attachment the Tenant may be effoined. 2 Inft. 249. 


So, upon a Reſummons in an Aſſiſe of Mortd anceſtor. Ibid. | 
Or, if an Aſſiſe be adjourned from Cheſter, upon a foreign Plea, to C. B: for 
the Plea there is not the Plea of Aſſiſe. Bid. 

So, tho' the Eſſoin in Perſonal Actions 
2 Infl. 125. 1 Brownl. 193. 


Demandant, or Tenant ;. or in Mixt. 


was an Abuſe, yet it was allowed. 


(B. 2.) By what Perſons. 


An Eſſoin, by the Common Law, was allowed for the Demandant or Plaintiff, 
as well as for the Tenant or Defendant. 2 Int. 125. 
So, for the Vouchee upon the Return of the Summons ad Warrantizandum. 
And for the Prayee in Aid, upon the Return of the Summons ad Auxiliandum. 
So the Attorney of the Tenant or Defendant may have the Common Eſſoin, 
but none other. 2 Inſt. 394. 


And if he has two Attornies, one may be eſſoined without the other; for their 
Power is joint, and ſeveral. 


If the Tenant caſts an Eſſoin for him and his Attorney, it is only Surpluſage 
as to one of them. Hob. 47. 


(B. 3.) At what Time. | 
An Eſſoin, by the Common Law, may be caſt at every Day of Appearance. 


Before Appearance, or afterwards, before Plea. 

Before Iflue, or afterwards upon the Return of the Jenire facias Fur. &c. 
After Voucher, at the Day given for the Appearance of the Vouchee. R. Hob. 46. 
At the Day given b 


y the Roll for the Return of the Venire facias, tho' no 
Venire be ſued. Hut. 69. f 


8 But the Tenant cannot be effoined after the Vouchee has entred into Warranty: 


or the Matter is then finiſhed by him with the Demandant, and alſo with the 
Vouchee, R. Heb. 47. 


So no Effoin ſhall be after Iſſue in Dower, R. Hur. 69. 

Nor in any Real Action upon the Return of the Habeas Corpora. 

Nor in Perſonal Actions upon Return of the Hab. Corp, or Diſtringas. 
Vor. III. 4 M (B. 4.) In 
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B. 4. q In what Sdaier it ſhall be caſt. 


10 all, except the Chan Efloin, the Tenant or Defendant ought to ſwear to 
the Truth. of the Eſſoin: for the St. Mar/b. 52 H. 3. 19. that none juret fro 
Eſjonio ſuo, extends only to the Common Eſſoin. 2 Inf. 137. 
If he be eſſoined de Servitis Regis, at the Day to which it is adjourned, he 
ought to bring His Warrant under the Great Seal. Dy. 154. 6. Vide Poſt, (E ) 
And the Eſſoiner ought to appear in Perſon in Court, that he may be ſworn, 
and have à Day for his Warrant. 2 Inft. 
If the Eſſoin be de Malo Lecti, he ſhall ha two 785. one who caſts the 


| Eſſoin, the other who ſweats that he is fick. 2 Inf. Vide Poſt, (E.) 


And it ſhall be caſt only at a Day certain: for he oug : to appear the firſt Day, 
and caſt the Effoin the third Day. 2 If. 

The other Eſſoins ought regularly to be 3 upon the firſt Day, which i is the 
Effoin-Day. Dal. 7. 

And if it be not, a Ne recipiatur may be entred the next Day,. which is the 
Day of Exceptions. 

But if a Ne recipiatur be not entred, the Eſſoin may be caſt on the fourth Day 
of the Return. 2 

Yet, to prevent a Ne recipratur, it muſt be entred upon the Eſſoin-Day, tho the 
Writ be not returned till guartum Diem poſt. Dal. 3. 

When an Eſſoin is caſt, if it be not challenged, Day ſhall be always given 
to the Demandant and Tenant, upowr the Common Eſſoin, at the fifth Return 
after 6 Lut. 862. 4 ; 

And in other Eſſoin, 1. a Yer and a Day. 

If the Demandant does not appear at the Day to which it is s adjourned he 
ought to be non ſuited. R. 2 Vent. 117. ri 

So, if his Attorney does not adjourn the Eſſoi mn. | 
The Effoin ſhall be caſt between the Demandant, and Wenn, tho granted in 
Reſpect of the Plea, that may ariſe between Tenant and Vouchee: R. Hob. 47. 


(C) chen an Effotn does not lie. 


UT, by the Common Law, an Eſſoin was not allowed i in an Aſſiſe of Novel 
I eil, for the Plaintiff, or Tenant, 2 I. 249, 418. 

Neither was it allowed in B. R. for the Plaintiff in any Fa 2 Inſt. 249. 

Nor, for the Tenant in an Aſſiſe of Mortd anceſtor. 2 Inft. 24 

By the St. W. 2.12. An Eſſoin ſhall not be allowed for the 88 in an 
Appeal of Death. 

[It does not lie for Defendant Wed by Original, and arreſted upon a ſpecial 
Capias ; and though it is caſt with the Clerk, and for want of Plaintiff's adjourn- 
ing it Defendant ſigns a Non Pros; yet Plaintiff may deliver Declaration, give 
Rule to plead, call for Plea, and for want of it fign Judgment. Barclay v. Earl, 
T. 16G. 2. Str. 1194.] 

Neither ſhall it be allowed for the Plaintiff, or Defendant in a Scire facts. 
By the Sr. W. 2. 45. 2 Inf. 470. 

_ Nor in other Judicial Writ : as, upon a Crand, or Petit Cape, or n 

Jon. 3 
So, by 1 St. W. 1. 42. In an Aſſiſe of Mortd' anceſtor, Attaint, or uric Utrut, 
the Tenant ſhall not be eſſoined after Appearance. 2 Inf. 248. Tho' he be 
only Tenant in Law; as, a Vouchee, Cc. 2 It. 249. 

Nor the Demandant. By the Sr. W. 2. 28. 2 Int. 418. 

The Tenant, or Demandant, ſhall not have the Common Eſſoin: for ever) 
Statute, which ſpeaks in general, ſhall be underſtood of the Common Eflon 
only. 2 Inſt. 249. 

So an Eſſoin - Servitio Regis, or any other than the Common Efloin ſhall not 


be allowed in Dower. 2 Inf. 124. . 
by | | 22 


Nor in a Qyare Impedit, or Darrein Preſentment: 2 Inſt. 124, oh 5 

So an Effoin de Malo Lecti ſhall not be allowed in a Writ of Right in its 
Nature, but in a Writ of Right only. 2 If. 394. | 

Nor, by the St. VW. 17. Between Parceners, who claim by the ſame Deſcent. 
2 Inſt. 493» 394. . | 

So an Effoin ſhall not be allowed after Appearance by Attorney, except where 
the Attorney is removed. R. Carth. 45. 

And if there be a Challenge of the Eſſoin in ſuch Caſe, there is no need to ſay 

uod Attornatus nen fuit amitus. Per Holt, Carth. 48. | 

[If it appears on the Face of the Entry, that the Eſſoin was caſt by, Defendant's 
Attorney, it is void. Anſon v. Jefferſon, P. 3 G. 3. 2 Will. 6 


O) When, a Man ſhall have only one Eſſoin, 


O, by the S/. Marlb. 52 H. 3. 13. After Iſſue to be tried by Inqueſt, there 
ſhall be only one Eſſoin. | 

And by the Sz. V. 2. 27. The Eſſoin ſhall be at the next Day. 

And therefore, in all Perſonal Actions, the Defendant, after Iſſue joined by 

him, to be tried by an Inqueſt, fhall have only one Effoin, and at the next Day 

of Appearance. 1 Sal. 216, 454. 8 * 

Or, if the firſt Proceſs is not ſerved, or abates, it may be upon the Alias: for 
the firſt was null. 5 | Fg 

If the firſt Proceſs was not actually ſued, as in the Caſe of a Venire facias, it 
ſhall be at the Day given by the Roll. Hut. 69. 

So, in Perſonal Actions, if the Defendant was eſſoined before Iſſue, he ſhall 
not have any Effoin after Iſſue. Godb. 235, 6. | 

So, by the Sr. V. 1. 3 Ed. 1. 43. Parceners or Joint-tenants cannot fourch; 
but ſhall have only one Effoin. | 0 | 

And therefore, where each has one Eſſoin after Appearance, they cannot after- 
wards viciſim eſſoniare. 2 Inſt. 250. 7 

So, by the Sr. Gs. 6 Ed. 1. 10. Huſband and Wife after Appearance cannot 
fourch, viz. in Real Actions. 2 Inft. 321. | | 

So, in a Perſonal Action againſt ſeveral, they all ſhall have but one Eſſoin. 
1 Brownl. 193. | | 

But the Plaintiff is not reſtrained by the S. Marib. or W. 2. but that he ma 
have all Eſſoins, as at Common Law. 2 Int. 126. | | 

So, if there are ſeveral Tenants or Defendants, each may have one Effoin. 
2 Inſt. 126, 250. R. 2 Vent. 57. 

So, if the Defendant or Tenant in an inferior Court be effoined after Iſſue, and 
then the Plaint is removed; he may have another Eſſoin at the Day in Bank; 
for the Proceeding before is not of Record there. 2 Int. 127. | 

So, if a Prayee in Aid, or to be received, after Iſſue be eſſoined at the Day of 
the Return of the Summons, he may have another Eſſoin afterwards ; for the 
Statute ſays, Si quit poſuerit ſe in Inquifitionem, &c. 

So, if Iſſue be joined not to be tried by an Inqueit, the Defendant ſhall have 
another Eſſoin: as, if Iſſue be upon the Cuſtom of Londen, which ſhall be tried 
by the Certificate of the Recorder. 2 Inſt. 126. 

So, before Appearance, Parceners or Joint-tenants may have each one Eſſoin: 
1 the Str. V. 1. 43. relates to Eſſoins after Appearance, Semb. 2 Inft. 250, 251. 
2 Vent. 57. | 
So, if the Tenant be eſſoined after a View, he may afterwards have an Eſſoin 
in another Reſpect; as, at the Day given for the Appearance of the Vouchee : 
tor the Tenant may ſay, that the Vouchee is not the ſame Perſon. R. Hob. 46. 

So, in a Real Action, if the Tenant be eſſoined upon a Proceſs, which is of no 
Effect, he may be afterwards eſſoined; for the firſt Eſſoin was null: as, if he be 
eſſoined upon a Summons which was returned tarde, wherefore an Alias Sum- 
mons iſſued, he may be eſſoined upon the Alias. Dy. 252. 4. 
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So, if the firſt Summons was not well returned, ſo as that a Grand Cape might 
iſſue by the Sr. 31 El. 3, by Reaſon whereof an Alias Summons is taken. R. Hur 

Jon. 7. l * 
1355 the firſt Eſſoin was adjourned. Hut. 43. 5 

So, in a Real Action, the Tenant ſhall 22 an Eſſoin after Iſſue, tho 
he had an Eſſoin before: for the Sr. Marib. does not extend to Real Actions 
R. Godb. 235. 6. ; 6 


(E) The Pꝛoteeding after Eſſoin.. 
A FTER the Eſſoin caſt, if all the Defendants appear, except him who cat 

the Eſſoin, the ſame Day ſhall be given to the other Defendants, to 
which the Eſſoin was adjourned. Jon. 331. i i 

If the other Defendants do not appear, the ſame Day cannot be given; but 
there ſhall be a Default, and a Reſummons ſhall be awarded returnable the fame 
Day, if they may ſave their Default. R. Fon. 341. . . 

If the Tenant caſts an Eſſoin of Ultra Mare, 32 comprehends in Terram 
Sandi am,) or de Servitio Regis, by the Courſe of the Common Law, the Deman- 
dant or Plaintiff ſhall have a Writ out of Chancery, reciting that the Tenant, 
Sc. is not ultra Mage, &c. and commanding the Juſtices. to proceed; where. 
upon the Eſſoin ſhal be immediately quaſhed. 2 Ii. 25 3. 

And by the Sr. W. 1. 44. If the Eſſoin ultra Mare de adjourned, and the 
Demandant avers by the Country that the Tenant was within the Realm on the 
Day of the Summons and three Weeks after, it ſhall turn to a Default. 

So, if the Demandant or Plaintiff, eſſoined de ſervitio Regis, does not bring 


his Warrant under the Great Seal, teſtifying that he is in the King's Service, he 


ſhall be non-ſuited. 2 Int. 314. = , 

And it muſt be by a Writ under the Great Seal, directed to the Juſtices, which 
teſtifies his Employment in the King's Service: which is moſt commonly done 
upon a Certificate of the Captain, under whom he ſerves, to the Chancellor. 
2 Inſt. 314. Dy. 154. 6. 

So, if the Tenant in a Real Action does not bring his Warrant at the Day, it 
ſhall turn to a Default. 2 If. 314. | 
And by the Sz. Gloc. 6 Ed. 1. 8. In Perſonal Actions, if the Defendant does 
not bring his Warrant, he ſhall render _ Shillings or more, at the Dil- 
cretion of the Juſtices, to the Plaintiff for his Journey, and ſhall be in the 
King's Mercy. | | IN N 

And if it be after Iſſue, the Inqueſt alſo ſhall be taken by Default. 2 Inf. 314. 

So, by the Common Law, if an Eſſein de Malo Lecti was caſt, four Knights 
were returned by the Sheriff to inquire # fuerit /anguidus, and if found that he 


| was not, he had 15 Days for his Appearance: if found that he was, then he 


ſhould have a Year and a Day, and before his Appearance there was to be a Writ 
de Licentia ſurgendi. 2 Inſt. 393. Cats | | 
But now, by the Sr. W. 2. 17. the Demandant may inſiſt quad non e Languidui, 


and if found by Inqueſt that he is not, it ſhall turn to a Default. 2 Inf. 393. 


So, in all Caſes, where an Eſſoin ought not to be allowed, the Demandant may 
challenge it. Lut. 862. ON. 7 

If the Challenge be for ſuch Cauſe as appears to the Court to be true, the 
Eſſoin ſhall be adjudged immediately. Lut. 862. 5. | 

If a Demurrer be to the Challenge, and the Challenge is allowed, it ſhall be 
a Default in the Tenant. Carth. 48, 49, | 

And there ſhall be Judgment againſt the Tenant upon his Default without 3 
Petit Cape : for when he has relied upon that Matter by Demurring to the 
Challenge, he cannot afterwards fave his Default; and then the Petit Cape would 
be vain. R. Carth. 48. | 

But where the Party can ſhew good Cauſe for maintaining his Eſſoin, it {hall 
not be adjudged immediately, but ought to be adjourned. Lut. 862. 6. 

And if it be not adjourned, it will be Error. Luz. 862. 6. 


At the Day to which it is adjourned, the Tenant may diſavow. Tut. 86 77 
| r 
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Or may demur to che Challenge, and if it be adjudged for him, 42 Plaintiff 
ſhalt be nonſuited. Semb. Hur. 69. 


If it be not adjudged for him, it ſhall be a Default. R. Lut. We... 5; 
If an Eſſoin be diſallowed, when it ought to be e it will be Error. 


Hob. 47. 
Ge ei, if granted when i it need not. id. 


80, if an Eſſoin be adjourned, and judgment at the ber given by Default! 


when no Eſſoin was entred, it will be Error. Dy. 330. 
Tho" the Entry of, the Eſſoin be upon the Plea Roll; if, upon a Certificate, of 
the Eſſoin-Roll, it appears that no Entry was there. Dy. 330, @. 


Vide Copybold, 2 10. ) 


EXPOSITION OF WORD 8. 


Vide Agreement, (C) —Chancery, (3 A. 8.—3 V. 1, &c.)— Covenant, 
(D. 1, 2.—G. 2.) — Deviſe, (N. 1, &c.)— Pardon, (C.—D.)— 
Parliament, (R. 10, &c.)—Parols, (A. 15 Ke. Fn (B. by &c.) 
Ufer, (N. 12.) 2 


en e N . 
Vide Execution, (B. 4, 5 —C. 14. )—Statute Staple, (D. 57 7; 6.0 


EXTINGUISHMEN,T. 
Vide Chancery, (4 N. 6, 8, rr (L.)—Cenfirmarion, (D. 3.) 


—=Releaſe, (B. 6.—Seigniory, (B.)—Suſpenſion, (B.— C. * 
Uſes, (L. 6.) 


. R 0 N. 
630 () What hall be. 
Fo. - 1.) By the common Law. 


FE. VERY Oppreſſion, by Colour of Juſtice or Right, is Extortitin. Co. 7 nw 


T. 368. 6 
But he proper Signification of the Word is, where an Officer Colore OHcii 
unlawfully takes Money, or other valuable Thing from another, which is not 
due, or more than his Due, or before it be due. Co. L. 368. 6. Hut. 53. 
And this was a great Miſpriſion and Offence by the Common Law. Co. L. 
368. b. 2 Rol. 263. 
And therefore, by the Common Law, an Indictment or Information for Extor- 
tion lies againſt an Officer, who takes a Fee Cobre Officii, where Nothing is due: 
. Hed a Judge of an inferior Court takes a Fee for his Judgment. Semb. per 2 J. 
Leo. 29 é 
If a Sheriff refuſes to execute proceſs till his Fee be paid. R. 1 Sal. 330, 331. 
Or takes a Bond for his Fee, before Execution ſued. R. Hut. 53. 
[If a Bailiff takes or bargains for Money to be paid him by A. to accept A. 
and B. as Bail for C. whom he has arreſted. Sroteſbury v. Smith, H. 33 G. 2. 
2 B. M. 924. 
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80% if + Cleft eee, ai Pe for the” View of Veſſcls, Ge. for ther 
may be L due. R. Mo. 5 
So, i geor Officer c. rel than the al Fee. 2 Rot. 263. Vi, 
Officer 68.7 4 5279 8 9 
So, if a Ferryman takes more for « a F a=” than i is a by Preſcription. Keul. 
4 OI, 
FOTO tales 114. 64. for Abſolution, where he ought te bare on 
5 2 8 _ 3.Leo. 1 — 
f the judge of an Beelefaſtieal Court takes a pee, Ge. for aſſeſſing the Good; 
„ K to Charitable Uſes, er for Commutagin: of Penance, Ga. 4 Toft 
336. Vide Adminiſtration, (B. 8. 
[If the Chancellor and Regiſter of x Dioceſe Ampel an Executor to prove 
Will in the Biſhop's Court, knowing it had been proves in the a and 
take Feed. Rex v. Loggan, H. 4 6. Str. 
But an Indictment or Information Contra meh Statdrs, I Ft it u an 
Offence "Y by W 19 ar r be quaſhed. I Leo. 8. 2 Rol. 263. 


. 5 Bene 58 2. ) By Statute. 
So, by the St. W. 1-6 p26. Nul Viſcount ne auter Min iter l: Ra ne preigne Reward 
pur faire ſon Office mer ſont paies de ces gu- ils purnont del Rey. Vide Mad. 641. 
And this Statute, which begins with a Sheriff, extends to every inferior 
Miniſter, or Officer of the King g. whoſe Office coneerns the Adminiſtration or 
Execution of Juſtice,” the Common Good of the Subject, or the King's Service: 
as, to an Eſcheator, Coroner, &c. 2 Inf. 209. Vide Officer, (G. 1 5) 
To a Bailiff, Gaoler. 2 Inſt. 209. 3 
Clerk of a Market, Aulnager. 4 Inſt. 209. M, a1 i 
Sc to the Heralds: for they are Officers of the King, agd were before the 
Statute. ' Semb. 2 Inſt. 209. 
And Tach Officer cannot kde! to. ae a Fee for Sigg bis Office 
2 Int. 210. 
ay by the St. V. 1. 30. Lou multz ſe pleignent des Serjeantr, 878 de ee, 2 
les Marſhals des Juſtices in Eyre, et dauters Fuſtices quelles pernent a tort deniers dt 
ceux queux reco eront, &c. et de Fine levie, et des Jurors, Priſcners, &c. Rey defende 
ue ceſtes Choſes ne ſoient faits : Et f Serjeant de Fee le face, Ofice foit priſe en main 
g i Mapſbel, ſois punie a volunt le R.. ; & Fun & apter rendra al Plaintife 
— ceo quels auer Miſe. 
By the Sz. 3 Geo. 15. If a Sheriff, Ge. take any Sum, Ge. for levying a Debt to 
Crown, or forbearing to levy it, &c, he ſhall be guilty of Extortion, and being 
convict, &c. ſhall forfeit treble Damages and Colts to the Party aggrieved, and 
double the Sum extorted ; to be — by the Barons in two Years after 
Offence, upon Complaint in a furnmary Ker, 3 in. 
N 2380, g 8 allows a Fee to any O Fete will be Extortion to take above 
In that ieh be S erte lion | : bf 75 L. 368. 3. 2 Ruſh. 267. 


n any other 97 81 
„ 


7 L. 
ere e St, 1 i H e a i Fee th the Cterk of the Market for 
"fealing, it will * 8 1 he takes 1 4. for his View of Veſſels, when he 
does not ſeal them, nor find them faulty. KR. Mo. 52 
So he cannot preſeribe to take a Fee, for the View, when he does not fa them, 
| nor find a Defect, - R. Mo. 523. 
| So, if the Clerk of the 10 0%. Office de de mands 135. 44. for a Fee for every 
| Defendant who pleads to an Information, when it i is not due, it will be Extortion. 
|  Semb. 3 Mod. 247. 
| 
f 


- 2 —y- —— rey A . ,,,... — — _= Vw 
2 — 


Or, if he takes, where ſeveral are in the ſame Indictment for the ſame F elony 

or Treſpaſs, above 25. for the Venire and Entry of the Plea for all of them. 3 
Ip. 150. ide Poſt, (E.) 

So the Chirographer in C. B. ſhall not take above 45. for making and Writing 

any Fine. 3 Inft. 150. Vide Poſt, (E) 

N or the Auditor in the Exchequer, or Dutchy of Lancaſter, above 35. i for 

3 | | nrol- 
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trolment of a Patent, Does. Grant, or Indenture of Leaſe. 3 Inft. 150.. 
Kos Poft, At 7 ; 27; F6: 4 4 FY | | 


- (B) What not. 


UT it-is no Extorticn,: if an, Oer takes a Pee ee allowed by, Statite. 
2 Inf. 210. 

So it Wh. not be a if a Miniſter, or wann of. nn of juſtice 

takes ſuch reaſonable Fees as have been antiently allowed. Co. L. 368. 2 9 

80 a Sheriff, Cc. may preſcribe to take a Fee for a Thing, which is not an 

act within his Office: as, to take 20 d. for a Bar- fee of every Feilen e 

for that is not given for doing his . 2 II. 210. 8 

| Vide Fal, FA ) 


(C) The Penalty foꝛ Extoztion. 


7XTORTION is an Aliens Crime, and accompanied with, Perjury. Co. 
L. 36 | 
And * Penalty upon a Conviction for Extortion, by the Common Law, was 
Fine and Impriſonmeni. Bid. 
- By the St. M. 1. 26. A Sheriff, or other Miniſter of the King, whe ſhall do, 
&c. "ball render double to the Party, and ſhall be puniſhed at the Kipg's Teaser. by 
And thereon. an Action lies for - 5 double Value. 

So an Indictment againſt ſeveral for Extortion Colore Ofcorum 1 is good "for 
they might take fo mueh, and afterwards divide it. 3 Leg. 268. . 
An Indictment or Information for Extortion, where: nothing is. aye, qught to 
ſay, that nothing was due. R. 3 Leo. 268. 

So, = I was for nee n than Rox dps. " ought ©. en how much was 
aut. ien 2d 4 81 


OE 00 That Fees are allowed. . 


H B Tables of Fees allowed by Law,” or antient vage, to the Miniſters 

of all the Courts of Veſtminſter, and to the Curſitors, Clerks of Aſſiſe, 
ot of the Peace, delivered to Parliament, Vide annexed'to the Com er Attorney. 
ide alſo the Order of Chaneery of 28 s. 1743 Vas to the Offic of che e 
of Chancery. ] - whim i 0 


* 
1 


For the Fees of Clerks, Ge. of Jatices: in Eye Flew Se. Wen 1 3 Bd. x; 
29. and the Sr. W. 2. 13 Ed. 1. 42.1 LIOt1%" 1 f S8 117 J 
of Juſtices of Aſſiſe, Vide:the St. 1 3 Ed. l. 4. „ bon d 11's 


By the 87. iy Sock 3. 9. For Fettinh. Seal * A eee Sep le mall be paid an 
Hafpenny per pound, or if above 1507 chly a Farthing per Pound. [016007 Ito 
By the 25 T2 K. £740, Juſtices ef Peace ſhall have 47. „ Dun at the 
delfons, and the Clerk e 565 o n uſtice of Peace for ecution. of the 


It. 5 El. 4. Id S911 232181 no nog) * 550 3 159 To #46 911% 


For Fees of the Marthalſes. Vide the Sr. 2 E. 42 1 to i 40 


4 e 3? 


By the S. 2 3H. 8. 6. Mayo); Er. for S Modauizunce ſhall take but 3s. 49. 
The Clerk 35. 4d. and for certifying it 204. On Pain of 4o/. 
Fees for Grants of the King, Vide the St. 27 H. 8. 11. 
For Inrolment of Deeds, , Vide the St. 27 H. 8. 11. 
By the S. 5 & 6 Ed. 6. 25. Fot the Recognizance of an + Alchouſe-keeper ſhall 
be taken but 12. 
5 the St. 10 2 Pb. & M. 12. Not above 49. for impounding a Diſtreſs. 

By the Str. 5 El. 12. a Clerk of the Peace ſhall have 12 d. for Licence of a 
Kidder, Sc. 84. for a Recognizance, and 44. for the Regiſter. 

(E) What 


zeze 


— _ ” * 
E ARO O N T If G Nt 
O21 08%, 6 ene 10 E) ah „t {PAT A093 g 10 Bere 
) What no EA $$ 4.14 


| 12 is Extortion in a Collector of Fyfltentb. to take 18 4. from a Town for an 


Acquittance. 3 Ius. 

Receiver of Fre. farm Mane Un take only 4 4 for one Kequitniade;: (though 
fol Fate Years ; z) and if the Party brings the Acquittance ready written, fe 
muſt ſign it atis; and R Party tonders his Rent, and refuſes to pay for the 
. . Receiver cannot diſtrain for - Roberts v. e P. 1741. 
Bunb. 348. Is n n 314 

In a — to eke beyond his Fee.' Vide Officer, (8. 15. | 

By the Sr. M. Cb. 9 H. 3 26. Nothing ſhall be taken for Tnquiftio of Life, 
or Member. 

By the St. 52 H. 3. 11. Nothing hall be taken for. | Beau-pleader Nor by the 
St. 17 Car. 2. 6. for Damage-Cleer. © 

By the Sr. 4 Ed. 3. 10. Sheriffs and Se thall receive Felons without Fee. 

By the Sr. 20 Ed. zu 1. Juſtices of the Realm ſhall take no F 1 nor Robe, 


but of the King. 


By the S g R. 2. 16. The Clerk ſhall take but 25. for waking. a Commiſon 
or Record of N, prius in the Exchequer. 

By the Sr. 2 H. 4 d Chirographery Sc. mall not take more than 45. for 
a Fihe, on Fein e. 2 Ofßee, ſuffering a Vear's Impriſonment, and 
treble Damages. — Nor, by the St. 30 4. 14." che 220. for Inrolment. Pig: 
Ante, (A290 une «FO YO 5; 1109 2 | 
By the St. 2 H. 4 10, The cler er ths Crowe), the' many Deferidunts, ſhall 
have l but 2 25.— bel ane Vati, or . (hy a 1 egy: 0g * 
Ante, A. 2 C08. \ CENT A 
By he $7724 H. 6. to! A' Sheriff, Cc. ſhall not gn an Arreſt, e 
to arreſt, or Bail, take more than 20d. to the Sheriff, 44. to the Bailiff, and 4d. 
to the Gaoler for an Arreſt; 4d. for a Return or Co * of the Panel; 4 d. for Bail. 

By the St. 21 H. 8. 5. The Ordinary, Official, ſhall not take for Probate, 
Sealing; Regiſtring, — making, or other Cauſt concerning a Will not abore 
51. Value, ſo as the be exhibited in Writing with Wax ready to be delivered, 
above 1a d. nor above, gu. Gd. if above 5/. and under 40/. Valuę, nor above 35. 
if it excoed 40. Value And nothing. for an Adminiſtration- if the Goods be 
under 5/. But 25s. 6d. if under 401. and but 14. for a Copy of a Sheet of 10 


Linesz en Pain of 10 / and the Laſs of the Money taken. Yide Adminiſtration, (B. d. 


By the St. 22 H. 8. 4. A Corporation for entring an Apprentice al take but 
2s. 6d. and when out r his Time hut 37, 4 J. on Pain of 40 1. | 
u Hy the hg EIA A: Sheriff, Bailiff, Ac. thall nat take on an Ereches 
more than 1 2d. in the Pound, if not Rbovec 004; if above, but 6d. in the Pound; 
on: Pain of (treble Dam ages and 40% Moiety to the King, a Moiety to. the Pro- 
detudon wien u- extend to Fees on Execution in a . 5 e * 


a £4 


Trufi ve ga: aum . rin "i RN 


e — * in 7785 
vd S287 8 N (ee 


vs 3: . - 


1-6994-$10v0G8:24. 6 Vide Jabel, (E. I, &c. ) 


uſfices in Eyre. | 
032130 | Judi in Eyte of the Foxeſt. 


dent Vide Chaſe, (Q. Yulices, E.) | 
Ine.) , fel va F Ac T OR 


325 


F 1 O R. 
Vide Merchant, (B.) 


p A e l. Ty. 


Court of Faculties. 
; Vide Courts, (N. 5.) 


Os OP es *Y 
Vide Market. 


4-4. 
(A) What is Effential to a Deed. 


(A. 1.) Writing. 


Tr Deed is a Writing — a Contract, and ſigned, ſealed, and deliver- 
: ed by the Party. —_ L. 3 al b 
| a4 therefore, every Deed be wrote on Parchment, or Paper. Co. L. 
45 3. 2 Rol. 21. J. 40. 

If it be 2 upon Cloth, Linen, Leather, &c. it is not good. Co. L. 
35s b. 229 


If a Blank be . and ſealed, and afterwards written; it is no Deed, 
"Perk. 6 S. 118. 


— — — — — 
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(A. 2.) Sealing. 


Seals were uſed Temp. Reg. Edgar, tho they were not common in the Time of 
the Saxons. Co. L. 7. a. Sell. Off. Chan. 3. Dub. Mad. Form. Int. 27. Vide 
Patent, C. 1, &c. ) 
And afterwards in the Time of Edward the Confeſſor, and William the Con- 
-queror: Co. L. 7. a. For it ſeems, that being uſed by Edward the Confeſſor, after 
his Refidence in Normandy, they were introduced into common Uſage by William 
the Conqueror. Mad. Form. Int. 27. 
The Seal is Eſſential to the Deed. Co. L. 6. 4. 7.4 
gon. therefore, regularly, it is not the Deed of him, who has not ſealed it. 
2 Rol J. 2 | 
And, 1 * ben ſuum, is not ſufficient, without ſaying, that it was ſealed, 
or, was bis Deed. Vide Pleader, (2 W. 9, 14- 
But: it is not material 5 what Seal it is ſealed ; for the Seal of a Stranger is 
| fufficient. 2 Rol. 2 5. Perk. S. 130, 132. 2 Rol. 22. J. 1. | 
And, if Twenty Li with the ſame Seal, it is the Deed of All. 2 Rol. 23, 
J. 30. Perk. S. w | 
And it need not be mentioned in the Deed, Sigillum appoſui. R. 2 Co. 5. 4. 
2 Rol. 21. I. 50. 22. J. 3. | 
And if a Corporation ſeals, there is no Need to ſay, Sigillum neftrum Commune. 
2 Rol. 21. J. 
Vol. III. 25 40 Before 


. 
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(A. 3.) 
n it be ſealed. Co. L. 35. 6. 2 Rol. 23. J. 40, 45. | 
When a 24 
Delivery 42 


wails, 


* ficient. Perk. Fait 1 37. 


(A. 4. 


What not. : 


of the Letter of Attorney only; this does not amount to a Delivery of the Lea, 


repugnant. Dub. Dy. 34. 6. Cont. Cro. El. 835. R. acc. Cro. El. 520, 884. 


| Delivery. R. 2 Rol. 23. l. 50. Dav. 44. 6. 


if it was not delivered as his Deed. 2 Rol. 24. J. 39. 


; . 


Before the Conqueſt, and ſince, till the Time of Rich. 1, the King's Seal was 
not Arms, but any Impreſſion, varying at the King's Pleaſure. Co. L. 7. 4 
2 Ro /. 180. J. Vide Patent, (C. 1) | ; 
Lich. 1. firſt uſed two Lions Rampant, Combatant. Co. L. 7. a. 2 Ry 
181. L g. | | 
And 5 his Return from Jeruſa em, three Lions Paſſant. 2 Rel. 18 1. J. 2 5 
but Coke ſays K. John firſt uſed them. Co. L. 7. 4. ; 4 
So, if an Indenture be between A. of the one Part, and B. and C. of the other. 
whereby A. demiſes to B. and C. who covenant with 4. If B. ſeals the Counter. 
art, but C. does not ſeal, yet if C. agreed to the Leaſe, it ſhall be his Deed, ang 
* ſhall be bound by the Covenants. (v. L. 231. a. Vide Peſt, (E. 2.) 
So, if there are mutual Covenants between A. and B. of the one Part, and C. 
and D. of the other, and B. does not ſeal ; yet Covenant lies by him, againſt C. 
and D. upon this Deed. R. 2 Rel. 22. J. 35. For he is named a Party to the 


Deed, and C. and D. covenant with him. 
(A. z.) Delivery. 
80 Delivery is eſſential to a Deed ; for it is not a Deed without Delivery, tho 


But a Delivery may be made without any Words: as, if he actually delivers 2 
Writing, after ſealing it, to the Party, without ſaying any Thing. Co. L. 36. a, 
2 Rel. 24. J. 28, 45. Per 2 J. Dal. 104. | 

If he throws it upon the Table, with an Intent that the Party ſhall take it; 
and he takes it accordingly. ' R. Cw. 95. EF 

If he delivers it as his Deed into the Hands of a Stranger. 2 Roe. 24. J. 42. 

If it be wrote in a Book, and he delivers the Book. 2 Rel. 25. J. 20. 

I a Deed: be to A. for the Benefit of B. upon a Marriage, a Delivery to B. 
upon the Day of Marriage, ſaying, This will ſerve, and B. delivers it to A. ſhall 


be a good Delivery to A. R. Dy. 192. 6. 2 Rol. 24. 1. 15. | ( 
So a Delivery may be by Words only, without an actual Delivery: as, if the 
Writing lies upon the Table, and the Obligor ſays to the Obligee, Take it up, it a 
is ſufficient for you. Co. L. 36. a. 
Or, tate it. as my Deed. ., Ibid. r 
So, if it be once delivered as his Deed, it is ſufficient, tho' he afterwards by 10 
Words explains his Intent otherwiſe: as, if an Obligation be made to A. and i 


delivered to 4. himſelf as an Eſcrow to be his Deed upon Performance of a Con- 
dition ; this is an abſolute Delivery, and the ſubſequent Words are void, and 


Mo. 642. Semb. cont. Mo. 697. 27 H. 8. 12. 6. Acc. 19 H. 8. 8. a. KR. acc. 

Hob. 246. 2 Rol. 26. J. 45. K. 9 Co. 137. Co. L. 36. a. R. Noy 6. 

If it be delivered as his Deed, to a Stranger, to be delivered to the Party upon 

Performance of a Condition, it ſhall be his Deed preſently; and if the Party 
| obtains it, he may ſue before the Condition performed. 2 Rol. 25. J. 30. K. 


per 3 F. 1 Leo. 152. r 50 
So a Common Seal fixed to the Deed of a Corporation is rantamount to 4 


th 


So a Delivery by a Stranger, with the Aſſent of the Maker of the Deed, is ſuſ- 


But if a Man throws a Writing on a Table, and ſays nothing, and the Party 
takes it; this does not amount to a Delivery, unleſs it be found to be put there 
with Intent to be delivered to the Party. R. 1 Leo. 140. Ou. 95. 

So, if he delivers a Writing to A. to the Uſe of B.; it is not a Delivery to h. 


So, if an Obligation made to two, be delivered but to one, without ſaying a 
thing, this will not avail as to the other. 2 Rol. 24. J. 12. 
So, if a Leaſe and Letter of Attorney be fixed together, and a Delivery be 


tho 
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tho' it 7 168 He put with the Letter of Attorney into the Hands of the Party: 
2 Rol. 25. J. 5. | | 

1 80, if it be 3 to a Stranger as an Eſcrow to be his Deed upon Perform- 

ance of Conditions; it is not his Deed till the Conditions performed, tho' the 

Party happens to have it before; 2 Rol. 25. I. 25, 45. No. L. 36. a. 

Or be delivered to a Stranger to keep till Conditions be performed. 2 Rol. 
n | | | 
* ke be delivered to the Party, as his Deed, u pon Performance of a Condition. 

But a Delivery cannot be to the Obligee, as an Eſcrow. 2 Cro. 8 5, 6. 

Soa Deed, by a Corporation out of Poſſeſſion, containing a Leaſe of Land and 
a Letter of Attorney, is not good under the Common Seal, if the Attorney does 
not deliver it upon the Land. R. 2 Rel. 24. J. 5. R. 1 Vent. 257. 


(B) What ts not effential. 


| (2. 1.) The Name of the Party. 


T is not eſſential to a Deed, that the Party ſubſcribe his Name: 2 Cro. 640. 77% Pofl, 
| And therefore, a Variance in the Name. ſubſcribed from the Name of the 1 
Defendant, does not 'prejudice, if it be found that the Defendant executed it: (B. 4, 5.)— 


as, if the Defendant be R. Erlin, and ſubſcribed his Name Er/win. R. Sal. 462. Cant, (A. 2.) 


(B. 2.) Reading. 


So it is not neceſſary that the Deed be read before Sealing and Delivery; for if 
the Party executes it without hearing, or deſiring that it may be read, yet it 
binds him. Dub. 44 Ed. 3. 23. 4. 44 A. 30. 2 Rol. 28. I. 15. Mo. 184. 
2 Co. 9. 6. | | | 
Bit an illiterate Man need not execute a Deed before it be read to him. R. 2 
Co. 3, Manſer, R. 2 Co. g. | 
Or, if it be in Latin, &c. before it be read to him in a Language which he 
underſtands. - 2 Co. . 
80, a blind Man, tho' he be well learned. 11 Co. 28. a. | 
So, if it be agreed to execute a Releaſe of a Treſpaſs, and the Party, 
inſtead of it, executes a Releaſe of the Land; it does not bind him. 44 Ed. 3. 
23. -44 Af}. Zo. | | 
Or, if he executes a general Releaſe. 2 Rol. 28. J. 10. | 

So, if an illiterate Man executes a Deed which is falſely read, or the Senſe 
declared different from the Truth, it does not bind him. Adm. 9 H. 6. 59. 6. 
2 Rol. 28. J. 5. R.2Co.9.b. Mo. 148, 184. 
As, if it be read to be upon a Condition, when it was abſolute. 2 Rol. 28. I. 25. 
Or, to be of 5/. Penalty, when it was of 10/. 2 l. 28. J. 32. 11 Co. 27. 6. 
Or, to be a Gift in Tail, when it was a Feoffment. 2 Rol. 28. J. 27. 
Ss it does not bind, if the falſe Reading be by a Stranger, any more than if by 
the Party to whom the Deed is given. R. 2 Co. g. 6. | 
So, tho' it be by a Friend of him, who executes it, without Covin. R. 
2 Co. 9. 6. | 
So, ar a Man lettered, but blind by Age, &c. executes a Deed falſely read, it 
does not bind him. R. 2 Rol. 28. JI. 20. | 
If a Feoffment, with Letter of Attorney, is falſely read.; it is void for both. 
2 Rol. 28. J. 27. 11 Co. 27. 6. | | 

But if two Deeds are on the ſame Parchment, and the one is truly read, and 
the other falſely ; it binds for the Deed which was truly read. 2 Re. 28. J. 35, 
37. 11 Co. 27. 6. | | 
So, if 1 two diſtinct Clauſes in the ſame Deed, and one is truly read, 
and the other not, it ſhall be good as to the one. 11 Co. 27. 6. 
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(B. 3.) Date. 


Vide Ante, 
(A. 3+) 


tho A. D. be miſtaken. Mod. Ca. 45. 


the Impediment removed: as, if a Diſſeiſee makes a Leaſe, being out of Poſſeſ- 
ion, and. delivers it as his Deed, it cannot be a good Leaſe by a new Deliver) 


1 


(B. 3.) Date. 


85 cb Dis is not eſſential to a Deed: for if it has no Date, or a x falle or 
impoſſible. Date, the Deed ſhall be good, and ſhall take Effect from the Time of 
the Delivery. Co. L. 6. 4. R. 2 Co. 5. 4. 2 Rol. 21. J. 41. P. 2. 3 Leo. toy, 
Kelw. 34. 6. R. Yel. 193. Vie Mad. Form. Int. 30 

So, if it has the Day of the Month, but no Vear is mentioned: for that is 4 
void Date. 2 Rol. 27. J. 22. 

So, if the Delivery be found before or after the Date, the Deed ſhall be 
for tho' the Party is eſtopped to plead the Deed to be delivered before the Date, 
yet the Jury may ſay the Truth. R. 2 Co. 4. 6. 3 Leo. 100. 

So, where a Deed has a void Date, it may be pleaded, that it was delivered 
at ſome other Day than that mentioned in the Deed. 2 Rol. 27. I. 2 5. Til. 194. 

So, if it be delivered after the Date, it may be pleaded, Quod per fad geren 
dar 1. Mai & primo deliberat' ꝙ. Maii. R. 3 Lev. 348. R. Cro. 2 890. 

So a Deed with the Date of the Month, and Year of the Rigs yum be good, 


So, if the Vear of the King be miſtaken, R. Sal. 462, 3. 

So the Clauſe in Cujus Rei teſtimonium is not neeeſſary. Co. L. 6. R. 1 Les. 2 2 

- [If two Deeds bear Date the ſame Day, and are manifeſtly but one Agree- 
ment, that ſhall be prefumed to be executed firſt; which will ſupport the clear 
Intent of the Parties, in a Family-ſettlement for valuable Confideratiqn. Tayhr 
v. Horde, H. 30 G. 2. 1 B. M. 60.] 


(B. 4.) Witneſſes. 


80 Witneffes : are * eſſential to a Deed. 

© -Tho' the r hits Teftibus, continued i in the Deeds cf Subjects till the 
Time of H. 8. 2 of 

And was uſed in t Bag Patents Temp. H. 3. Ed. 1. 2, and 3, and before, 
2 Inft. 77. Vide Patent, G. ) 


(5. 5) \ When a ſecond Delivery renders a Deed fſeQual. 


If a Deed be intirely void at the Time of Delivery, for Want of Capacity in 
him, who makes it, and afterwards the fame Perſon attains a Capacity to make 
it, and then delivers the Deed de novo, the ſecond Delivery makes it good: as, if 
2 Feme Covert delivers a Deed, and after the Death of 'her Huſband' delivers it d 
novo. Vide Capacity, (D. 2.) | 

So, if a Deed-be cancelled, and afterwards executed and delivered de novo, it 


ſhall be good. 2 Rol. 26. I. 7. 
So, if a Man who has a Capacity to make a Deed, but for ſome Impediment 
eannot at * Time make it effectual, delivers the Deed as an Eſcrow, to be 
afterwards delivered as his Deed, and after the Impediment removed, it be deli- 
vered as his Deed; it ſhall be good: as, if a Diſſeiſee makes a Leaſe for Years, 
being out of Poſſeſſion, and delivers the Deed as an Eſcrow, to be afterwards 
delivered as his Deed, and after Poſſeſſion obtained it be delivered as his Deed; 
it ſhall be good. Co. L. 48. b. Cro. El. 446. 3 Co. 35. 6. 
But if a Man delivers a Deed as his Deed, and at the Time of the Delivery has 
not Power to make it effectual, it ſhall not be good as by a ſecond Delivery after 


after the Poſſeſſion recovered. 
So, if a Deed of Confirmation of the Eſtate of the Leſſee be delivered befor 
a Leaſe executed; it cannot be good by a Delivery de novo after a Leaſe made. 
So, if a Man, who has not Capacity to make a Deed, delivers it as an Eſcro# 
to be afterwards delivered as his Deed, and afterwards attains a Capacity, and 
then the Deed is delivered; it ſhall not be good, for this relates to = 
I De 1very* 


— 


Delivery : as, if an Infant, Feme Covert, &c. delivers a Deed as an Eſcrow, and 
after full Age, Death of the Huſband, &c:. it is delivered as a Deed. R. Cro. 
El. 446. 3 C. 35. 3 Y | 

So, if it was delivered at firſt as his Deed, by one whoſe Deed is not void; 
bat voidable only, as, by an Infant, by Dureſs, Sc. it ſhall not be good by a 
Delivery de novo at full Age, when at large, &c. 2 Rol. 26. J. 10, 15. 
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(C. 1.) Deed invented. 
VERY Deed is Indented, or Poll. 


When a Deed is indented it ſhall be ſaid to be an Indenture, tho' the 
Words, This Indenture, Gc. are wanting. Co. L. 229. a. 2 Inſt. 672. R. 5 


Co. 20. 6. 
But the Words, This Indenture, Sc. do not make an Indenture, if the Deed 
be not indented. Co. E. 229. 4. 143. 6. | 
Indented Deeds began to be uſed Na. R. 1 John, or H. 2. and were common 
Temp. H. 3. Mad. Form. Int. 29. | | | 
An Indenture may be indented at the Top or Side. Co. L. 229. a. 
An Indenture is Bipartite, Tripartite, Quadrupartite, &c. Co. L. 229. 4. 
And every Part of the Indenture is of as great Effect as all the Parts together. 
t. §. 370. | | ö 
1400 kit the Parts are but one Deed in Law. Lit. S. 370; 


(C. 2.) Who are Partics to it. 


If one Party executes his Part of an Indenture, it ſhall be his Deed, tho' the Yide Pet 
other does not execute his Part. R. Cro. El. 212. Co. L. 229. a. (9-29 

So, if an Indenture be between A. and B. of the one Part, and C. and D. of 
the other, whereby an Eſtate is granted to C. and D. and there are Covenants to 
A. and B. by them; tho D. does not ſeal, if he agrees to the Deed, he ſhall be 
bound by the Covenants. Vide Ante, (A. 2.) | 

80, tho' B. does not ſeal, A. and B. may have Covenant; for B. is named a 
Party. Vide Ante, (A. 2.) at | 

So, if a Deed between A. on the Part of B. of the one Part, and C. of the 
other, and C. agrees to pay ſo'much to B. without ſaying, with whom he agrees ; 
B. tho' a Stranger, may maintain an Action thereon againſt C. Dub. 3 Lev. 139. 

So, if a Deed does not mention any Parties in the Beginning, but ſays, It is 
agreed, that a Horſe ſhall run, &c. In Witneſs whereof we have ſet our Hands and 


Seals, and A. and B. ſign and ſeal it; they are Parties to it, and the one ſhall 
have Covenant againſt the other. R. 1 Sal. 214. 


5 So, if a Deed be between A. and B. whereby it is agreed, that D. ſhall do all 
de on his Part, and D. ſeals and delivers it, he is a Party; and if he does not do all 
U- agreed on, Covenant lies againſt the Covenantor. Semb. Sho. 59. 
, So, if a Demiſe be by A. to B. by Deed between A. and B. and afterwards C. 
rds adds, that he covenants that B. ſhall pay his Rent, &c. and ſigns the Deed ; 
d; Covenant lies againſt C. tho' he was not a Party to the original Deed. R. Carth. 76. 
has But if a Charter-Party be between A. and other Owners of a Ship, of which 
B. is Maſter, of the one Part, and C. of the other, whereby 4. covenants with 
on B. and C. and alſo C. covenants with 4. and B. Tho' B. executes the Deed, yet 
= he N not a Party, and cannot releaſe Covenant by A. againſt C. R. 2 Ro.. 
22. 1. 20. | | 49:08 
So a Man cannot be Party to a Deed, if he be not named therein: as, if 1 
fore i be agreed between A. and B. that A. being arreſted ſhall go at large upon Neo 
be his Note, whereby he writes, J engage to return to the 2 of D. ſuch a Day; Wo 
1 B. is not a Party, nor can have Covenant upon this Note, tho it be ſigned and [1 | 
w ſcaled by 4. R. 1 Sal. 197. 16 
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Deed. Poll is every Deed not indented. Cu. L. 229. 4. | 
1 And if a Deed is pleaded, it ſhall · be PT to be Poll, if it be ac 
mentioned. to be indented. Co. L. 229. 4. ” . 
If a Deed Poll between A. and B. be delivered by A. to B. and afterward; | 
delivered by B. to A. either of them who has it in his Hands may maintain an 2 
Action thereon : for the Re- delivery does not avoid the Deed. R. Cro. El. 48 J. 
So, if A. by Deed-Poll agrees to pay ſo much to B. he ſhall maintain an 


Action upon it, tho' he be a Stranger, and did not ſeal it. 3 Lev. 140. 8 
. 2.) Who ſhall take, tho“ not a Party. - 
, None ſhall take a preſent Intereſt by a Deed, if ho be not a Party to it. C, fi © 
© L. 231. a. Wy, | | ! | 
So a Party to a Need cannat covenant with one, who is a Stranger to the Deed, p 
Per Holt, Carth. 76. 9 b 
But a Man may take by way of Remainder, tho he be not a Party to the Deed, (; 
Co. L. 231. 6. FLIER | R 
As, if by Deed between A. and H. only, A. conveys to B. for Life, or in Tail, i 
Remainder to D. for Life, in Tail, or in Fee; D. ſhall take the Remainder, 
tho' he be a Stranger to the Deed. bid. off = 
So, if a Leaſe be to B. for Years if A. ſo long lives, and that it remain to D. he 
for Years, to commence after the Death of 4. It ſhall be a good Remainder to 27 
D. tho' no Party. R. Ray. 142. 
| & bd ; | | th 
(E) The Parts of a Deed. is 
Mgt | (E. x.) Recital. rr * 
A Deed may be good, tho' it has not formal Parts. | Pe 
| A Recital is not an eſſential Part of a Deed, for it may explain the Intent, | 
or may be repugnant. Per Halt, 3 Ca. Cb. 101. | f 
2 (E. 2.) Indorſement, G. * 
A Thing ſubſcribed after the Words, i cujus Rei Teftimonium, or indorſed- | 
may amount to a Covenant or Defeazance ; but is no Part of the Deed : As, if Te 
a Bill or Note for 10 /. be ſubſcribed, Memorandum that he is not to pay the 10l. 
till he has recovered, c. R. 2 Brownl. 98. 1 gra 
: So a Thing wrote after, In cujus Rei Teſtimonium is no Part of the Deed, tho it wit 
| was wrote before the Sealing and Delivery of the Deed. 2 Rol. 23. J. 20. R. 1 
Cane, A ESE 8 | 5 | _ 
But if Words are wrote upon the Back for want of Room within the Parch- Gr, 
ment, they ſhall be Part of the Deed. 2 Rol. 22. J. 47. | 1 
So, if a Condition be indorſed upon an Obligation, &c. it ſhall be good; cf. 
for it goes in Defeazance. 2 Rel. 22, I. 50. AF 8 
So, if under the Condition ords are wrote, and that y ſhall be Parcel of IS 0 
the Condition; this makes the Words Part of the Condition. 2 Rol. 23. J. 15. lo, 
So, if there be a Memorandum wrote under, that the Sum in the Condition ſhall d 
not be paid till ſuch a Contingency, without more. R. 2 Rel. 23. I. 5. 4 
Or, a Memorandum indorſed. R. Mo. 679. 
| as (E. z.) The Premiſſes. 
if 3.) The Office of the Premiſſes of a Deed. is to aſcertain the Parties, and the 
P. des e Lands, Sc. conveyed. Co. L. 6. a. 1 
c 


well deicrib- 3 
ed. 


The proper Deſoription vf the Party is by his Chriſtiat and Sufname. Vide 
(opacity, (B. 4, f. — ide Ante, (B. 1.) Grant, (A. 2.) 1% 

So he may be deſcribed by his Name of Office, or Dignity. 

So, if a Man executes a Derd, and his Additon be miſtaken, this ſhall not 
avoid the Deed: as, if A. B. Junior executes an Obligation by the Name of A. B: 
Senior. R. 13 H. 4. 4. 6. 2 Rol. 21. J. 15. | POL. 

Sa, if his Surname be miſtaken : as A. Boſow, for, A. Bozom. 14 H. 4. 30. 6. 
2 Rel. 21. . 19. | | | g . 

Or, if it be totally different: for a Man may have two Surnames. 3 H. 6. 25. 6. 

So, if a Deed be executed by A. and ſubſcribed by his Chriſtian and Sur- 
name, but in the ingroſſing his Chriſtian Name is left blank, yet it ſhall be 
good. K. 2 Cro. 261. Nel I 

So, if a Man be baptized by one Name. and known by another, a Grant by 
the Name, by which he is known, ſhall be good. 2 Rol. 43. B. | 
So, if * makes a Leaſe by the Name of Joan, it Wal be good. R. 2 
Rol. 42. J. 50. | | 

But if Ronen executes a Deed in which he is named Edward, and he be ſued 
by the Name of Edmund alias dict Edward, &c. he may plead Non eſt Factum, and 
ſhall avoid the Deed. R. 3 H. 6. 25. Per Priſot, 34 H. 6. 19.6. - 2 Rol. 21: 
I. 21. R. Dy. 279. 6. Ow. 48. R. Cro. El. 897. R. 2 Cre. 558, 640. 

Tho" he ſubſcribes by his true Name, Edmund. R. 2 Cro. 640, 

Tho' the Jury find, that Edmund executed the Deed. Mid. 

So, if he be ſued by the Name of Edward, when his Name was Edmund; for 
he may plead Non eff Factum, tho' in Fact he executed the Deed. Cont. Dy. 
279. b. but that is denied ibidem in Marg. 

So, if a Man takes ſolely by the Deed, a Miſtake of the Title, or Addition to 
the Party, ſhall avoid the Deed : as, if a Grant be to A. B. Knight, where he 
is not a Knight. 2 Rol. 43. J. 30. 

Or, to A. B. Eſquire, where he was a Knight. R. per 3 J. Rookby cont. Sal. 561. 
Vet if Edmund executes a Deed in which he is named Edward, and is ſued b 
the Name of Edward, and pleads Miſnomer ; he may be eſtopped by the Deed. 
Per 2 F. Dy. 279. 6. in Marg. 


The Premiſſes ought to comprehend the Certainty of the Lands or Tenements (E. 4) 


to be conveyed. Co. L. 6. 4. 1 apc 
Land is Nomen Generaliſimum, and comprehends all the Species of Land. Co. well deſerib- 

L. 4. 4. Vide Grant, (E. z.) . | 1 
[A Nominal Manor will paſs under the general Words, Meſſuages, Lands, Names they 

Tenements and Hereditaments. Norris v. Leneve, P. 1744. 3 Atkyns 82.] paſs. 


If a Man poſſeſſed of a Term for Years, by Indenture, reciting. the Term, 3 
grants all the ſaid Lands to A. his Executors and Aſſigns; the whole Term paſſes, 
without more. K. Skin. 542. 

If the Deſcription of the Tenements granted comprehends ſeveral Particulars 
and Circumſtances in the ſame Sentence, All ought to be true, otherwiſe, the 
Grant will be void: as, if a Man conveys all his Tenements in the Pariſh of B. 

m the Tenure of A. if they are not in the Pariſh'of B. tho' they are in the Tenure 
of 4. they do not paſs. R. 3 Co. 10. a. Doughty. R. Dy. 292. 6: 
So, if he conveys all his Tenements in the Tenure of A. in the Pariſh of B. for it 


f is not material that the firſt Part of the Deſcription is true, if the Whole is not 
o. K. 2 Co. 33. . D. cont. 3 Co. 10. a. Acc. Hob. 171. r 
[ So, a fortiori, if he conveys onmia illa Meſſuagia, Terras, Tenementa in Tenura 


* Ec. in W. when they are in D. for, illa, refers to the whole Period. R. 

2 Co. 22. a. 6 

5 Tots 4 illam Portionem Decimarum in L. cum omnibus Decimis in L. in Tenura 

„C. when he has not any Portion, and the other Tithes in L. were not in 

the Tenure of 7. C. N. 40. 35. | 

If he conveys the Manor of B. in the County of B. by Bargain and Sale, when 

i lies in the County of O. R. Dy. 292. 6. in Marg. 5 
ä u 


E 
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(E. 5.) 
By what 
Words, 


(E. 6.) 


The Effect o 
an Exception. 


(E. 7.) 


ſemper fuit. 


1. b& A . 


hut if the Thing deſcribed. is ſufficiently aſcertained, it is ſuflicient, tho' all th. 
| Particulars are not true: as, if a Man conveys his Houſe in D. which was R. 


Cotton's, when it was Thomas Cotton's.) Heb. 171. 


Or, his Houſe late R. Cotton in D. R. Dy. 376. 6. 


If he demiſes the Manor of D. which Manor is in Leaſe for fuch a Rent; the 


Demiſe is good, tho' the Rent be miſtaken. Per Popb. 2 Cro. 34. | 
Or, a Meadow in the'Pariſh of D. in (m B. tho' it was in Com N. g. 


Dy. 292. 6. 


Or, the Manor of D. in Com. B. when it was in Com. O. if Livery be made. 
Dy. 292. 6. in Marg. | he e d bale» 
Or the Commandry of S. in Com R. tho' it be not in Com R. Cro. El. 114. 
So, if he demiſes the Tithes of 78 Acres, and all Tithes prædial and perſonal 
belonging to the Prior, &c. All which were in Leaſe to M. The Tithes paſs, tho 


not in Leaſe: for there was a ſufficient Certainty before, and therefore the 


Words, All which, Ce. ſhall be taken as an Explanation, and not as a Reſtric- 
tion. R. Cro. Car. 584. 7 
If he demiſes his Meadows in B. and D. containing 10 Acres, where they con- 
tain 20 Acres; all the Meadows paſs. Semb. Sav. 114. | 

| 2 


(E. 5. Exception. 


If a Man makes a Grant he may make an Exception out of the Generality of 
the Grant, by the Words, exceptis, ſalve, præter, &c. Co. L. 47.4. 
So, by the Word, reſerving ; which has the Force of an Exception, or Saving, 


ſometimes. Co. L. 143. 4. | 
80 an Exception may be added, after a Limitation of an Uſe, R. Cro. Car. 


437. Jon. 376. | 


Si quis Rem dat & Partem retinet, illa Pars, quam retinet, ſemper cum eo et, & 
Co. L. 47. a. 
And therefore, if 4 leaſes a Tenement reſerving a Houſe pro proprio uſu & occu- 
atione ; the Houſe is wholly in the Leſſor, and not demiſed. 4 Mod. 11. 
So, if the Exception be, for the Uſe of the Leſſor when be pleaſes to refide there, 
and at other Times for the Uſe of the Leſſee ; the Houſe is wholly excepted out of 
the Demiſe, tho' the latter Words make the Leſſee Tenant at Will. R. 4 Mod. 


12. Sho, 311. in. a3 N 
If a Man lets his Manor, exceptis Poſcis, the Soil ſhall be excepted. Dub. Dy. 


19. 4. R. 5 Co, 11. Cro. El. 522. 2 Rol. 455. I. 15. 


So, if it be, except Woods, Under woods, C pe Sc. ſtanding and growing up 
the Manor, with Liberty of Ingreſs, ſaving for the Botes of the Leſſee, who covenants 
to make Fences, except to new Coppices : for upon the whole Leaſe it appears, that 
the Intent was to except the Soil. R. 2 Rol. 455. I. 20. 2 Cro. 487. Vide Poſt, (E. 7. 


* 


But an Exception of a Thing not in Ee, or not contained in the Demiſe, is void. 


When it ſhall Co. L. 4 4. 143. 4. 


be void. 


As, if a Leſſee for Years aſſigns his whole Term, except the Trees, Mines, &. 
it will be a void Exception; for they were not in his Power. 


4. J. ult. | 


El. 522. R. 2 Rol. 45 


But if a Leſſee for Life, or Years, makes an Under-leaſe, except the Trees, it 
will be a good Exception : for he may have Treſpaſs for cutting them down, and 


is ſubject to Waſte if they are cut down. R. 2 Rol. 454. J. 42, 45. 
So an Exception of a Thing certain, out of a Thing particular and certain, 


be void: as, if a Man leaſes 20 Acres, excepting one Acre, the Exception is void. 


Co. L. 47. 4. 


So, if he grants a Piſchary, ſaving P:/charid ud. 2 Rol. 454. J. 2. 


So, if he leaſes an Houſe and Shops, except the Shops. 2 Rol. 454. J 27. 


Dy. 264. 6. 


If he leaſes a Parſonage with all Lands, Underwoods, Ge. except great Trees, I 006, 


and Timber; it ſhall be void as to the Underwood. R. 2 Rol. 454. J. 25. Hob. 171 


5 Ca. 12. 5. Cs. 


will 


. 


If be grants the Manor of B. with all Lands reputed Parcel thereof, and 
occupied therewith, except the Manor of C. if White-acre be reputed Parcel of B. 
and occupied with it, tho' in Truth it be Parcel of the Manor of C. it ſhall not 
be excepted : for it was expreſly granted before. R. 2 Rel. 454. J. 30. 

If he grants his Manor, except the Demeſnes, or Services. Hob. 170. 

Or, crepe Wards, Marriages, Reliefs, and Courts, in a Grant by a Subject. 
R. 2 Cro. 176. e | | 

So, if a Man grants fotum Statum & intereſſe ſuum, except the Moiety ; it ſhall 
be void. '2 Ral. 455. J. 1. 4 1 1 1 | 

Or aſſigns ** whole Term, except to himſelf for his Life; for it is repugnant, 
2 Rol. 455. J. 5. * 5 | 

So an . of the Whole contained in the Grant, &c. ſhall be void: as, 
if A. releaſes all his Right to ſuch Land, except tbat which be bas by Deſcent, 
when he has the Whole by Deſcent; the Exception is contradictory and void. 
R. 2 Rol. 454. J. ge Na | | 

So, if he demiſes all his Land in B. except White-acre, when he has nothing 
but White-acre. R. 2 Rol. 454. I. 20. Hob. 170. | 

Or, all his Houſe, except ſuch a Chamber, when he has nothing but the 
Chamber, Semb. 2 Rol. 454. J. 10. | 


Or, all his Land in A. prœter his Manor of B. and he has nothing in A. but 
that Manor. 2 Rol. 454. J. 40. Hob. 170. 

So an Exception out of an Exception leaves the Thing unexcepted. 

So Words added to an Exception may qualify the Force of the Words, and 
explain the Intent of the Exception : as, if a Man leaſes Land, except his Wood, 
vis, Oak, Aſh, and Crabtrees, Cc. the Soil is not excepted. Semb. 2 Rol. 
455. J. 10. 
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Every Exception is the Act and Words of the Leſſor, Grantor, Cc. and there- . I 
fore ſhall be taken ſftrictè againſt him. 10 Co, 106. 6. 


be conſtrued, 
(E. 9) The Habendum. 


The Office of the Habendum is to name the Grantee, and limit the Certainty 
of the Eſtate. Co. L. 6. a. 2 Rol. 65. l. 25. 9 Co. 47. 6. 

As, if a Man grants Land to A. habendum eidem A. & Heæredibus ſuis, or, 
Heredibus de Corpore ſuo, or, pro Termino Vite, vel Annorum. 

And if a Limitation be to A. babendum to the Uſe of him and the Heirs of 
his Body, it will be a good Eſtate Tail; for it does not operate by Way of Uſe, 
but as a Limitation at Common Law. R. Cro. Car. 231, 245. 

So the Habendum may abridge or alter the Generality of the Premiſſes. Hob. 171. 

As, if a Reverſioner after three Lives grants his Eſtate to A. for Life, haben- 
dum for Life when the three Lives expire; it will be a good Grant of the Rever- 
hon for Life. Heb. 171. 

So, if a Grant be to two, habendum to the one for Life, and after his Death 
to the other in Fee; the one ſhall take for Life, Remainder to the other. R. 


70 172. Dy. 126. 6. | 
If a Grant be to two jointly, the Habendum may limit a Moiety to the one, 
and a Moiety to the other; by which they ſhall be Tenants in Common. Co. 
L.183. b. Cont. Pl. Com. 153. but acc. 160. a. Vide Eftates, (K. 2.) 
1 So a Grant may be to three, habendum to one for Life, Remainder to another 
"Wl ior Life, Remainder to the third for Life, ſuccgſive. 2 Rol. 65. JI. 50. R. Dy. 
ad. 160. 2. Per 2 J. Mo. 26. R. Dy. 361. | 
So a Grant to A. habendum to him and his Wife for their Lives ſucceſiv?, will 
be a good Remainder to the Wife. R. 2 Cro..372. R. 2 Cro. 564. 
27 So, if a Grant, or Feoffment be to A. and his Wife and their Heirs, habendum 
* to them and the Heirs of their Bodies, without more: They have an Eſtate Tail, 
= with a Remainder expectant in Fee. R. 2 Rol. 19, 23. But ſaid, that it ſhall be 
71 only an Eſtate Tail, without a Remainder in Fee expectant; for the Habendum 
abridges the Generality of the Premiſſes. Co. L. 21. 4. 8 Co. 154. 6. 
Vor. III. 4 So 
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857 Grant of Rent to f. und hib Tletrs / Fabendum to him and His Heirs, to 
whe ſe of Him and his + for the Life of B. he Thalt have vrily' a deſcendiby 
Freehold; : N. Mo. 856! + Þ ont od „„ 

So, where ho. Eſtate» is expheſſedria- de Premidse, de Erben A Rue 
and make. it void! as, if Froffment be tb I. habenduir; after the Death of the 
Grantor, for ife; the! Hubendam makbe the Peoffinent void: fbr 4 Frechold 
cannot Commence in . ho Kol. 66. J. 5. Hob. 171. Skin. 544. 

I 210 . nenn res 
(k. 10.) But ＋ the Hahendum bk rep rpugnane to the premiſſes, it Niall be void: as, if a 
Shall not be. Grant be; gf all his Trrin, Bnkendum after his Death; the Hobendue will be 

pognants void. Hob. 171. R. Dy. 272. à. 

Ot, 2 all hie Lands, to the Grantee, his E and Adraitiftrators; for 


this p ſſes the Tetm. N. 1 Sel. 346. Skim. $4.27 
"I A, ER be by the Premiſſes to 4. and his Heirs,” babride after his Death 
to A. and the Heirs of his Body ; A. ſhall take immediately; for a Freehold 5 


Kae cannot be; and therefore the Habendum, . repugnant to the Pre- 
ifles, ſhall be void. R. 3 Lev. 339. 

So the Habendum cannot enlarge the Premiſſes: a; thetefbre; if A. leaſes 
E to B. for Years, habendum to B. and C. for Life, Nothing paſſes to C. nor 
ſhall B. have an Eſtate but for his own Life. Jon. 310. 


-» (F)"Whthn a Deed thall be avoided,” 
(F. 1.) By Razure, Interlineation, Sc. 


UT if a Deed after Execution be altered in a material Place by Razure, 
3 Interlineation, Addition, &c. by the Obligee himſelf, it ſhall be void, and 
the Obligor may plead Non ft Faflum. R. 11 Co. 27. Pigot. 
As, if it be altered in the Name of the Obligor, or Obligee, or Sum, Sc, 
11 Co. 2 
Or, — the Addition of a Chriſtian Name, or Addition of the Obligor. R. 
Cro. El. 626. 
Or, by the Addition of a Condition for the Advantage of the Obligor. Bid. 
So, if he makes a Leaſe agreeable to the Counterpart, by Increaſe of the Rent. 
R. Cro. El. 627. 
: So, if he eraſes Part of the Land demiſed. R. Moe. 5. 
So, if a Word be daſhed thro' with a Pen, tho' it be legible... 11 Co. 27. 4. 
S8o a Deed ſhall be void, if it be altered in a material Place by a Stranger, 
without the Privity of the Obligee. R. 11 Co. 27. a. but this ſeems, per 2 J. 
underſtood to be, in a Place fo material that it cannot be ſued. 1 Rol. 40. K. 
'  Cro. El. 626. Mo. 10. 
Tho' it be before the Obligee had Notice of the Execution of the Deed. R. 
Cro. El. 627. 
So, if it be altered by the Obligee himſelf, tho' it be in a Place not material, 
11 Co. 2 
As, b the Addition of a Date. Cre. El. 800. 
So, by Razure, &c. the whole Deed ſhall be void. 11 Co. 28. 2 
Tho' it contains ſeveral diſtinct Covenants, or Clauſes; and the Razure be 
only in One. 11 Co. 28. 6. | 
But if the Alteration be by the Obligor himſelf, in a Place not material, the 
+ Deed ſhall not be void: as, if it be an Addition to the Name of the Obligee. 
11 Co. 27. 4. 
So an 3 by a Stranger, in a Place not material, without the Privity 
of the Obligee, does not avoid the Deed. R. 11 Co. 27. 4. 1 Rol. 40. 
Or, if it does not appear, by the Pleadings, to be material. 1 Rol. 40. 
Nor an Alteration by the Executor of the Obligee, in a Place. not material, 
and which tends to the Benefit of the Obligor. R. 1 Leo. 282. 


So an Alteration by the Obligor himſelf, in a material Nr. does not avoid 


the Deed. 11 Co. 27. 80 
J 


4 


be 
the 
ee 0 


vity 


rial, 


2 „ 


80, if a aüäterial Alteftion be by Confene | of the Oblifor 00 ocker, i it does 
not avoid the N 3 if the Nume of anothar Obligor de interlined, and he 


erecutes the Deed . 2 Lev. 35. 


n an 1 between them that an Addition ſhall _be made after 
ge Bed lace Fe, ft. GEL. M 1 2 


69) Bf bkating off att Seal! © 


So, if the Seal of any Detd be broken off, the Deed ſhall be void. 
So, tho' it be broken off by a Stranger. Co. 23. 4. 1 Rol. 40. 


Or deſtroyed by beforg Ples 7 GER WW 
TY . 5 © divers Pellohe, ita the Seal 


So, if A. and eed jb mh ga, 
of one be broken off, the whole Deed ſhall be void. 5 Co: & 4. 
80, if bound in un Obligation jointly and ſeverally, and the Seal of One be 
ans ſever 


broken off. R. 2 Lev. 220. 
aal ef J. is Fedken off, dle Nerd Gl W. Lo 


But Where A. B. e 
a Covenant to them, ad ch 
only as to him, for it is *r a ee Deed. as to them, R. 5 Co. 23. a. 

So, if the Seal be broken off by Mice, after Non e/f Fatom pleaded, it ſhall 
not be void. 1 Kol. 40. 


7 — 


71 


(G) when a Deed te takes Effect. 


* 


Deed is not in Force, tho' it be a0 * ſealed, till Delivery. | 

And therefore, if a Condition he that; he ſhall y for Corn tunc, or 
joſtea delivered, it does not bind him to pay for Corn delivered after the Date, 
and before the Delivery of the — R. 2 Cro. 264. 


Deeds, When Evidence. 
Fide Chancery, (T. '7-)—Bvidence 8, I, &.) 


Oper of Deeds. 
Vide Pleader, (P. 1.) 


Shewing of Derds. 1 
Vide Pleader, (O. 1, &c.) 


Vide alſo Chancery, (3 I. 1, &c.)—PFranchiſes, (F. 9 (B.—C.) 


FALSE AFFIRMATION, AND 
WARRANTY. 


Vide Action upon the Caſe for @ Deceipt, (A. 8, 9; 10, 11.—E. 4.) 


FALSE IMPRISONMENT. 
Vide Impriſonment, (L. r, &c,)—Pleader, (3 M. 22.) | 


FALSE JUDGMENT: 
Vide Plæader, (3 D.) 


FALSE 


335 


336 
- ofthis * 8 E L. A Y N & N. 
vu Abatement, (a. 2.) Amendment, D. 2 otra, 0 3.50 


FALSE RETURN OF ME MB E 
0 PARLIAMENT. Rs 


=. een, G. 15.) 


FALSE SUGGESTION. 
Vid Grant, (6. 9.)—Patent, (F. 2.) 


rALSVYVTYINO A RECOVERY. 
vas Recovery, (B. 6, &c.) 


F r 
vu cyl, (K. 9. )—Homage, (D.) 


F E E- F A R M. 
| Vide Rent, (0. Y 
rr 
Fide Extortion.—Offcer, (G. 15.—H.)—Yiſcount, (F. 1, 2.) 
FEE S IMP L E. 
Vide Copybold, (C. . n+ > an (A. i 6 


Fn TAIL 
Vide n. . 8, 9: 1 (N. 5, cs (B. 1, &c.— 


0 


F E L. O DE S E. 
Vide Fuftices of Peace, (M. 3.) 


F.E L O N V. 


 Fide Action upon the Caſe, (B. 5.) — Action upon the Gaſe for Defama- 
tion, (D. 3, 4. ee (E. 4, &c.) — Forfeiture, (B. 3.)— 


Juſtices, (M. T, &c,—N. 2. —0. J, &c.—P. J, &c.—8. I, 2 


SAY 


FB LON Y. 
2 ufices of Peace, (B. 3 Leer, (L. 1. —Pltader, 605 = 


SS © % © ( > & © 


= a (A. 3: e, Lag 1 LEDGE: fe, (ot. | 
e vel. 2 5 a). 2 of bao e hn <4 


Feme Covert. _ ben 


Vide Admini ifration, © )— Bank t, (D. 7, 11.) — Baron and Feme, per A 
Capacity, . 2.) Chancery, (2 M. 1, & .—3 Z. 1, &c.)—Deviſe, (H. 3.)— 
Diſent, ( 8. e per Totum,——ine, K. 3» 4 . 


Femme Sole. 


ru Baron and r hn I, CF. * 


9 7 666. f — 1 


_. Feme Sole Merchant. 7 1 er 
v Baron and Feme, (A. 2 Landon, (N. 7 . 6 


——— 
* 
+ 
— 
, 
"D, 
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ny 
any 
OY 
— 
— 
— 
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* 0 » # - 
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ae = 0 FE. F M E N —— 
0 A Feoffment, . ji 92 Kd 2119 
(A. I.) of what Effea it ſhall be. 858 


Feoffment is a Conveyance of Lands It Tenenzents! in Poſſeſſion, by one 
to another in Fee. Co. L. 9.4. 2 Rol. 1. A. 
And it is the moſt antient and moſt 17 ch „ N 


[A Feotfnent, — 
puiſhes a Right to a Way. 7 — 155]. 


1 


Da (Buy Lot A. 24). Of what, Thing. 


A Neat may "be made of ali Corporeal Eſtates: as, of Houſes, tide 
Tenements, Cc. Co. L 49. 4. 

So a Feoffment-may be made of Lands, in which a Man has rio fixed Eſtate 
as, if he has 12 Acres to be annually aſſigned in ſuch a Meadow : and Livery in 
any Acre, which he has at the Time of the Feoffment, is ſufficient. Co. L. 4. 
4. 48. b. 2 Rel. 10. J. 40 ad 50. 

So, if a Feoffment be of 50 Acres towards the North in 1 a Moor, which 
* 100 Acres, Livery in any of them is ſufficient. it. { c. 

Y. 372. 6. 

80, if two Manors be divided a/ternis Vicibus between Parceners, either may 
make a Feoffment of her Manor; and the Deed ought to comprehend both, 
and ſhe ſhall make Livery in One n Formam b this Vear, 6d 1 in che 
other the next Year. Co. L. 48. 6. 


I 1 3 


Fore d 


33 


* 


Livery does not operate in future: as, if 


County. Bid. 


e ee A T. 


given 7 of U TEST 1 [aherigpers, 5 Ahoy, Comm Gee be | 
0 20. 8 


Tho' it be an Adyowſon, &c. in Groſs: Cunt 11 H. 6: 4. Acc. 2 Rol. 1. J. 21. 
So a Feoffment of Lands, which 9, 2 in tilb a future Act, is void; for 
ces by Indenture to convey 200 


per Annum in Land to ſuch an Uſe, 1. 4 da, Annum to ſuch an Uſe, and 
makes a Feoffment of all his Lands to the Uſes in the Indenture ; it will he 


void for all but that where Livery Was. made, it not being aſcertained, which 
ſhall be + one bale _y Wien to'de other. N. 1 Rol. 187. 0 


* A* GK) | Wel (QT) ones Web. Ar 
2 1, 1 ( 3) By w hat Words. | v- JV THY IG tl 

No 'preciſe Words. are pH to a F — and t. erefore 5 Ce de | p 
by other Words, as well as by the W. ord. . #afeef, amounts to, a Feoffment. 

2 Rol. 73 | 
So, Ba & & Conceſi. 2 Kal 73 n had A nt y 
So, if a Man by Deed herbal 74 2 Land N A. and his Heirs, and Livery 

be made, it ſhall be a Feoffent. N. Lea, 3 © 
So, if a Man ſays, All my Land. N 35 the Monaſtery of A. I givetoB. B 

Livery being made; his Manor beldnging ta the Monaſtery of A. paſſes. Senb. 

_ 104. 

if the Condition of an Obligation, Se. be to make a Feoffment to 4. or 
= 14 makes a Leaſe and Releaſe, it is ſufficient; ; for it. is tantamount. Cy. 

L. 207. 4. 

So, if; the Wotds are, Jufficiehty” for a Feoffmegt or other Conyeyance,; the > 
Vendte may take*by which Conveyance he pleaſes: as, if-4 Leſſor by Dee: edit Li 
& conceſfit to the L flee for Years, with a Letter of Attorney to make Livery, | 
and delivers the Deed to the Laſſee, and afterwards Livery is made; the Leſſce In 
may take it as a F gene. or a ä * 2 Leo. $208; | 

{ 

.. (3) Livery of Seifin.. 55 : 

. Alben it tha be e 

ay T0 every Feoffment, ot ſa of F reehold 'by | Aa Conreyanc at Common For 
Pw I Livery of Seifin, g reg tHte. Co. E. 48. a i ( 

: ver} neh be in Fat. or in Faw.” Wi. LEAF | Lie 

Livery, in Fact is, when, a Man, delivers 5 Ring of the Door, 2 rut or 4 
Twig to the Feoffee upo = Lond, N the Name o f. | the 

Or defivers the Deed of FPebfent dpon tHe Lang, 1 the Name of Sa. SN 


Or delivers any T ab which does not relate to' the Land, upon the Land, im toe 
the Name of Seifin. Ibid. 1 0 


So, if he being in the Houfe, Vor at the Poor, ſays to the Feoffee, I * 7 to . 
Son, or of this Houſe, gn the N, all the Landi in this Deed, accors- 
ing 15 the E 20 Wy fe this Deed, At 25 12. or Ceremony. Did. 4 N * 
Or, Enter into this Houſe, en. Land, and bab, or Oey it, nerd 1 1 
Deed.” Bid. 1 4 Yo. | 15s wa, 
2 


Or, Enter, &c. "and 'God give ou Toy. eum ee en E 3 

Or, Tam content you enjoy this and accorditig' t fo the mu Big. 7 

Stand forth, I here give thee.this Land. 2 Rel. 7. . Php. vm 

Or if, being ſick in the Houſe, he makes a Noten to A. and ys 7 ** 
you 10 ny preſently, and orders his Servants to take him for their m_— 
2 Ro 2C. - L 

So, if he ſays any Words to the ſame 8 Cn. L. 48. _—— 7 

If the Land lies in ſeveral Counties, 8 ought. to make” Livery: i in ach 
County. Lit. S. 61. | f 
But Livery in Part, in the Name, of the : Whole, is fuffcient for alt io the Game 


80, 


s 


ont 


ame 


80, 
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so, if an Heir enters into Furt! of the Land deſcended, and makes Livery 


therein in the Name of the Whole, it is den for all the Lands which 
deſcended. 2 Noll 5. J. 36. 


If a Man leaſes to A. for Yeh, Remainder to B. it Fee, in Tail, or for Life 
he muſt make Livery to 4. Lit. S. bo. Mo. 14. 

And if a r be to 4. and 8. 8 N of the bene is ſufficient, Co. 
Is 49. hb. "1? = | ” | 


If Livery. be made Sccundum Forman” Charte, this implies the effectual Quan- , (. 2. 
tity.and Quality of the Eſtate contained in the Deed. Co. L. 48. 2. e e 

And therefore, if he delivers Seiſin of one Parcel Secundum Formam Cbartæ, e 
tho he does not ſay in the Name of the Whole, All in the Deed paſſes. Co. L. 48. a. 

Ot, to one Feoffee, the Eſtate paſſes to all che Feoffers named in the Deed. 


Co. L. 48. 4. 


So, if he makes Livery Secuadum Formam a it operates according to the 


Effect of the Deed, tho chere be a Miſtake of a Name, Sc. in the Deed. R. 


2 Ral. 2. J. 6. enen DAG eee nee e 
So, if the Party adds Words contrary to the N of the Deed; they ſhall be 


rejected : as, if che Deed conveys in Fee, and Livery is made for Life Secundum 
Formam Charte, the Fee paſſes. * Co. L. 48. 4. 


Fn ought to be made by the F ae and taken by the F SY i x Perſon (B. 3.) 
by At ttorney lawfully confiitared. | Livery by 


1 an Attorney be appointed to make; or take Livery, it ought to be by Vide 5% 
Warrant of Attorney in Writing. (B. 8.) 


And either Party may make one or more to be his Attorney; to give; or take 
Livery for him. 2 Rol. 8. J. 25. zi] 

A Man attainted, outlawed, excommunicated, profeſſed, a Villein, an Allen; an 
Infant, or Feme Covert, may be an Attorney to make, or take Livery. Col Z. 52: 4. 
So a Huſband may be Attorney for his Wife, or a Wife for her Huſband. 50 

So, He in Remainder for the Leſſee for Life. Bid. 

Leſſee for Years for him in Reverſion, or Remainder. IId. 

And if a Leſſee for Years makes Livery for his Leſſor, his Term is not merged, 
Co. L. 52. a. K. 1 Leo. 192. 


So, if a Reverfioner makes Livery for the Leſſee for Life, he ry enter for the 
Forfeiture. Co. L. 52. 4. 

Otherwiſe, if a Reverſioner makes Livery for a Leſſee fos Years ; ; for his 
Livery cannot be for the Leſſee, who has no Freehold:  16id.- 

If an Attorney makes Livery of an Acre in the Name of All; it is ſufficient for 
the Whole, tho his Warrant was to make Livery of All. 2 Rol. 8. J. 15, 43. 

So, if he makes cc] in one Secundum Formam Cherte, which eomprehends 
the Whole. Co. L. 52. 


Or, makes Livery to dis Secundum Forman Gharta, when the Feoffment was 
to ſeveral Perſons. 1[b1d. 


by his Warrant was expreſs to enter into All, and to make Livery of or to 
1bid. 

If a Warrant be to three conjunctim & 4050 im to make Livery in all and PRESTR: 
the Lands, &c. each ſeverally may make Livery of Part of the Lands. R. I Leo. 
192. 1 And. 246. 4 Leo. 196. - 

If the Warrant be, that he ſhall enter into any Part in the Name of the Whole, 
be may make Livery of Lands in the Poſſeſnon of ſeveral Tenants, feverally. 
R Hard. 314. 


So, if Livery be made after three Rent-Days incurred, it ſhall be good, if it 
not confined to any Time. R. Mo. 87 5. 

But he ought ſtrictly to purſue the Effect of his Warrant: and therefore, if 
the Feoffor Was difſciſed, and gives a Warrant to enter into All the Parcels, 
nd make Livery of them ; if he enters only into One, and makes Li 
rde Formam Cbartæ, it ſhall be void: for, without Entry into All, the 
ſtate ſhall not be reveſted for ſo much into which he did not enter. Co. 2 32. 
. 2 Kol. 9. J. 15. 


So, 
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\: $6, if a Letter of Attorney rebites a Feoffment of ioth Aprit, FT it was gth 
, 44. and gives Authority to make, or take Livery Secundam Formain & Epectun 
arte prædictæ, and Livery be Err upon it, it will be void; 'Tor de is no 
ſuch Feoffmetit.'' R. Gro El. 6037 1 oY 5 = | 

So an Attorney cannot make Livery within View. Co. L. 52.6 
If a: Feoftment be hy Indenture, there cannot be a arrant of Attorney 
therein to make Livery, if the Attorney be not made a Party to the Inden- 
An ture. Bid. 
* Cone] But a Deed: Poll may contain alſo a Warrant of Attorney to make Livery. Ibid 5 
How been hal n * _— in 4 F coffment of a er N. re Vide 

Aue. TA. 2. * 1 | * 2 210 | 155 1 


” I(B. 4.) oi if the Feaffor 8 to the Feoffee in \ Sight of 8055 Hoiiſe-6 I . I'giv 

2 1 you yonder Houſe, &c. enter and take Poſſeſſion, and he enters in the Life-time of of 
; the Feoffor, it ſhall be a good Livery in Law. Co. L. 48. b. N. Pol. 47. 
Or, Enter and enjoy it according to the Efect af this Deed. ' 2 Rol. 7. 1. x. 

Or, if he on to him We Decd, 4 _ Ged give you Joy . it. 


2 Rol. 7 
Or, I W ain e 4 thi Deed, 120 ſhews bim the Land. 2 0, 
.J. 10. 
So Live within view (hall be good tho' the Feoffiment be without Deed, L 
Co, L. 48. | a 
e Tho the Land lies in other Coptity: Bid, 


So it ſhall be good if the Feoffee enters in the Life of the Feoffor, thot the 
. © Feoffee be a Woman, and married before her Entry; to the Feoffor, or any other, 
who enters and claims in the Right of his Wife. 2 Rol. 3. K. 1 Mod. 91. 

Tho' the Feoffor be a Woman, and cpa en to; this . eoffee before Entry. Ri 
Vent. 186. Pol. 50. 2 Lev. 34. 
So, if the Feoffee dares not entor for Fear of Death: or Maybem, it is kee 
if he comes ab near the Land as he dares, and mayo it. Co. mg 47-4 6. 
Vide Poft, (B. 8. ) | ; | 


N 269 1 (8. 50 When Divery-l is not good. 


But if a Man delivers a Deed' of Feoffmeut to the F coffee 1 upon the Land, 
without ſaying, in the Name Y Sejfn, 1 is not a good Ives 40 IG it has another 
Effect. Co. L. 48. Was 7 n 3 ono 
So, if a Man ſays to angtber hon 54 Land, I giue or * 1 you this Land, 
for Life, without more; - it does not amount to a Livety. Lid. 
Or, if he ſhews him the Land, without ſaying any Thing, and he enters and 
the Feoffor agrees thereto. 2 Rol. 5. l. 15. 
So, if a Feoffment be to A. for Vears, 1 to B. in F __ \ Livery cannot 
be given to A. within View; for no one can take by Livery 3 in Law, who does 
not take the Frechold. Co. L. 49. 6. 8 
So, if an actual Livery was intended, and is not well exexated; it ſhall not x 
be good as a Livery 1 in Law. 2 Rol. 7. J. 40. 
(B. 6.) So, if a | Man * Livery Secundum Fen Cbertæ, i it Fg no Operation, 1 
If the Deed, the Deed be of no Effect: as, if the Deed be, habendum after; the Death of the 


to which it 


relates, is Feoffor, Or, in futuro. Co. L. 48. 5. Vide Poſts. (B. 8. ) 


void, So, if a Man leaſes for Years: by Deed, and makes Livery to the Leſſee 
Secundum Formam Cbartæ, the Leſſee has only four Years, and the Livery is yoid. 
Co. L. 48. 6. P77 


" (B.7,) So, if A. makes a Leaſe for Years. and 8 3 a F es of the 
atlploe9 Land, and Livery, without the Oufter . or Aſſent of the Leſſee, it ſhall be 
— void. Co. L. 48. 6. 2 Rol. 4. I. 1, 16. Mo. 11. 

So, if a Leaſe be of a Houſe and ſeveral Cloſes, and Livery i is made in tht 


Ken. when the Leſſee, his Wife, or Servants continue in Poſſeſſion x, -v 
Qui 
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Hoſe z it ſhall be void for the Whole: for Poſſeſſion of the Houſe, or any 

Part of the Land by the Leſſee, is Poſſeſſion of the Whole. R. 2 G. 32. @ 

2 Rol, 4. J. 40, 50. Mo. 250. Co. L. 48. 6b. 

So, if Leſſee for Years leaſes Part to B. at Will, and Livery be in the Part of 
B. with his Aſſent, without the Aſſent or Oufter of the Leſſee for Years, it ſhall 
be void for the Whole. 2 Rol. 4. J. ult. 

So, if the Leſſee be abſent, but his Servant continues in Poſſeſſion, and 
Livery is made with the Aſſent of the Servant; for his Aſſent does not diſpoſſeſs 
his Maſter. 2 Rol. 5. /.7. 

So, if a Stranger makes a Feoffment of Land, and Livery with the Aſſent of 
Leſſee for Life, without ouſting him, it ſhall be void. Jon. 4 

So, if Tenant by Statute-Merchant, Staple, or Extent, 42 in Poſſeſſion, 
Livery of the Land without his Aſſent ſhall be void. 2. Rol. 3. J. 53. 

So, if the Leſſor enters upon the King Leſſee for Years, * makes Livery, it 
ſhall be void ; for his Entry does not ouſt the King. 2 Rel. 5. /. 18. 

But if Livery be made by the Leſſor, when his Leſſee, his Wife and Servants 
are all abſent, tho' __ 3 Cattle upon the Land, it ſhall be Co. L. 48. 6. 
2 Rol. 4. |. 21, 45: 2 340. 

Or, if the Leſſee be 3 and aſſenting. 2 Rol. 5. /. 15. 

Or, if he be only Leſſee at Will, tho' he diſſents: for the Livery ſhall be a 
Determination of the Will. Dy. 18. 5. 2 Rol. 4. J. 14. 

80, if the Leſſor ouſts his Leſſee and Family, and 2 Livery, it ſhall be 
good, tho' the Leſſee difſents. 

175 if the Leſſee and his Family quit the Poſſeſſion at the Time of the Livery. 


. 2 Rol. 5. 1. 

"© 0 16 che! King Leſſee for Years leaſes to B. and the Reverſioner ouſts B. and 
makes Livery. 2 Rol. 5. J. 20. 

So, if Huſband and Wife are Joint-tenants, and OM Huſband makes a Feoff- 
ment, the Livery ſhall be good, tho' the Wife be upon the Land and diſſent. 
2 Rol. 5. J. 

So, a Man makes a Feoffment 5 Land, Part in Poſſeſſion and Part in Leaſe, 
nd makes Livery upon the Land in Poſſeffion (without Oufter of the Leſſee, or 
his Aſſent) in the Name of the Whole, it ſhall be good for all that is in Foſſeſ- 
hon. Dy. 18. 6. 2 Rol. 4. J. 5, 10. 

So, if the other Part was in Poſſeſſion of a Diſſeiſor. 2 Rol. 6. I. 12. 

So, if the Feoffor has Part in his own Right, and Part as Guardian, 
Livery i in his Part, in the Name of the Whole, ſhall be good for the Whole. 24 
„K. 2 Kol. 4. J. 32. | * 


80, if Tenant in Tail makes a Diſcoativuance to the Uſe of himſelf in Fee, o 
ndnd afterwards leaſes for Years, and dies; a Feoffment by the Iſſue and Livery 9 
ſhall be good, without Ouſter or Aﬀent of the Leſſee; for before Entry the 55 
t _ was remitted, by which the Leſſee became Tenant by Sufferance. R. 2 "i 

£ ' 

1 $0 che King 's Tenant may make a Feoffment and Livery, before Livery ſued, Fo 
not et an Amoveas manum executed. 2 Rol. 5. J. 25, 50. Cro. El. 523. [oi 
1 

So Livery is not good, where it does not take Effect immediately; for it 2 1 
if ennot give a Freehold in Futuro. Co. L. 217. a. take Effect 1 
the As, if a Leaſe be to commence at Micbae nes, Remainder to 4. in Fee, and immediately, bi 

Livery ; is made before Michaelmas ; it ſhall be void. Co. L. 217. a. 2 Rel. 109. 0 
(lee So, if a Leaſe for Years begins immediately, Remainder to the right Heirs of 7 | 


did. 4: the Remainder ſhall be void; for, there is no one in whom the Freehold can f 
reſt ; for nn eft Heres Viventis, and a Freehold ſhall not commence, or expect in 1 
futuro. Co. L. 2 217. 4. 1 
the So, if A. leaſes for Life, and afterwards grants the Reverſion, Zabendum after 1 
1 be he Death of the Leſſee for Life; it will be void, being made to commence in 
Juturo, N. 1 Rol. 261. Vide fra. 
the So, if a Leaſe be 10th June, to A. for Life, habendum a Die Datts, and Livery 
FP Bi Attorney 23d July; it ſhall be void. R. per 3 F. 2 Cre. 153. 1 Rol. 229. 
uſe; K. Cro. Car. 388. 1 Kol. 828. J. 10. 
Vol. III. | | 4 8 So, 


F E A F RN NAT. 


80, :6f Livery: hab made the ſame Day by the Leſſor in Perſon. R. 1 Roel. 926. 
J. ao 8299 5. 10. 


So, if A. leaſes fe Yi ts | B. and afterwatds confiritadl his Leaſe, ind grants 


tb B. for one Month after his former Term, Remainder to A. in Fee; it will 


be a void Grant of the Fee; for _ does not grant it as a Reverſion. K. 1 Ro.. 
828. J. 30. 

If 4. enfeaffs B. of 10 Acres out of 100 which B. or his Heim man chuſe, 
it ſhall be void: for the Livery cannot operate in Favre, at his Election. 
1 Rol. 829. J. 20. 

So, if the King by Patent leaſes Lands to A. A Die Datds; it ſhall 


be voidhh for a Freehold cannot wall, tho it be th the * s Letters Ach 


R. 5 Co. 94. 6. 

But by Grant a Frechold may be erdbadl 6 to commence FL en! 18, the King 
may young an Office for Pife to B. to commence after the Death, Sc. of A. 
who as it at Will. R. Sa/. 466. Skin. 446, 580. | 
80 a Rent de novo may be granted to commence upon a 3 Sel. 466. 

So a Grant of a Rent, Babendum after his Death if he has not Iflue then living. 


R. 3 Leu. 370. ö 


So a Man, by Covenant to ſtand ſeiſed to the Uſe of another, may make an 
Eſtate to commence in. futuro. 2 Cro. 180. 3 Lev. 371. Fide Covenant, (G. 1.) 

80 a Surrender of a Copyhold, babendum ares his Death, 18 good; for the 
Eſtate veſts in the Lord. R. Nay 152i 

So, if a Leaſe be to A. for Life * a Die Doras, and the Deed be not 
delivered till: the Day after the Date, and. then Livery. is made by Attorney, it 
ſhall be good. 2 Cro. 153. 1 Rol. 829. /. 5. 1 Rol. 230. 

Af a Leaſe be ta A4. for three Lives 8th-Augi/t, babendum a Die Confellionic, ad 
Livery is made 255 the Ig; I. gn September after,. it ſhall be rod. R. 2 
Cru. 458. 2K R.-Cro. Car. 95. 

So, if a: Leaſe 9 by 1 and. Wife, to A. for Life, hibendin after 
Michaelmas next, and Livery i is made by rr A Og it ſhall. be good, 
K. 2 Cs. 563. DAS 1 00% G13 

- Sg, If. Livery be by Attorney, where the Letter of Attorney is expreſs to make 

Livery: 3 „B. a 1 

So, if it be found by Verdict, qued A. din it, cho the Leaſe en to be 
a Die Datith,, it Hall: be good; be it ſhall be tended tas * was * after 
the Day. Cre. Car. 96. 

But if the Jury do not find a Demiſe, or "EIN Livery! was mads, it cannot be 
intended after, any more than before. Per 3 J. 1 Rol. 230. 

Sd, if a Feoffment be by an Infant to commence at a-future Day, bebe which 
the Feoffor comes ol full Age, and after * * he Wales, pee ts it VR be 


gobd. .: 2 Rol. 259. 
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F. I E K 1 EF A c 1A 8. 
Hide 3 (C. 4, 2 adi, F. 5 7 -.) 
FINE 


\ 


( The Antiquity ok it. 


Fine is a Feoffment upon Record. Co. L. s a. 
But it is an — => hp Feoffment. 1 Sal. | | 
And it is called a Fine, becauſe Frnem ponit litibus. 0. L. 262. PI. Com. 369. 
And it is as antient as any Court of Record. P. Com. 3 368. 6. 
And it was levied before the Conqueſt. 2 Inf. 511. 35 0 Com. 368. Dub. 
Mad. Form. Int. 13. A 


(B) By whom ft may be levied, 


LL Perſons of full Age and ſound Tn may levy Fines of Lands of 
which they are ſeiſed. Vide Weft Symb. 3. a 


Tho” ſeiſed only of a Reverſion or Remainder. Vide Weſt Symb. z. b. 

So, Huſband and Wife, of Lands of the Wife. 

So a Parcener, Joint-tenant, or Tenant in — may levy a Fine of his 
Purparty. Vide Weſt Symb. 3. 6. 

So a Corporation Sole may levy a Fine of his Lands, which he has in his 
Corpotate Capacity. 


So a Man may levy a Fine, tho' he be outlawed in a Perſonal Action. 


ſhall bar the Heir in Teil. Stevens v. Winning, H. 4 G. 3. 2 af vt 219. 1] 

[So Infant Truſtees, by Order of Chancery. Barnes 217.] ] 

So a Fine by a Man Non campos, cho it ought Hot to be levied, binds for ever, 
when it is levied. 


(If it is ſuggeſted that Cogniſor i is inſane, he may be produced and examined 


in Court. Barnes 218.]. 

So a Fine by a Man attainted for Treaſon or E cloty, binds all but the King. 
Vide Weſt Symb. 3. a. 

So, a Fine by an Alien. 


. So a Fine by an Infant, or ark Core without her Huſband, binds till it be 
woided. Vide Baron and Feme, (P. 1.)—Enfant, (B. 2.) 


But a Fine cannot be levied by a Corporation Aggregate: for it cannot a but 
5 by Attorney, and it cannot make Conuſance by Attorney. _ 
So, if Commiſſioners take a Fine of an Infant, Sc. the Court will 


an Attachment againſt. them; and upon Examination and Inſpection the Fin ine 
ſhall be vacated. R. Nn. 24. 


(©) To whom. 


Ly Perſons who may be See may be oats of a Fine. Vide 
Weſt Symb. 4. 4 | 
So a Fine may be levied to a Corporation Aggregate. Bid. 


But a Fine cannot be levied to any not a Party to the Writ of Covenant, except 
by way of Remainder. 


Ty: the King may levy a Fine to two and their Heirs, and the Court will not 
refuſe it, 


So, the ans 8 Tenant: for the King 8 Beneſit. 10 
; (D) Befoze whom, 


Y the Sz. * Ed 'P Be Mods 1 . A Fi ine ought to be levied before 
tour Juſtices in C. B. or in Eyre, and not elſewhere. 

And the Number of Juſtices ought to be above one ; and therefore, they were 

"med antiently, that the Number might appear. 2 Inft. 514. 1 H. 7. 10, 11. 


2 Now 


[So Tenant in Tail who has committed Murder, before Conviction; and it | 


Nor to two Perſons * _ . for the Court will refuſe it. R. 1 Leo. 62. 


343 


344 


* 


(E. 1.) 
Upon what 
Writ it may 
be levied, 


11 


\ Now by St. 4 1H. 7. Fines may be levied before the Juſtices of the Commas 
eas 

And therefore, the Number of the Juſtices i is not now material. 2 Inft. 51 

If it be before three Juſtices i in C. B. omitting the other, it - ſhall be 8050 
Semb. Cro. El. 677. 

So a Fine may be levied in the Counties Palatine of Lencefter and Cheer, 
Vide Weft Symb. 5. 6. 

So, before Juſtices in Eyre. 2 Inf. 

And in a Court of Antient 4 of 8 of Antient Demeſne. R. 1 5a, vo. 


340. Vide Antient Demeſne, (G. 2.) 


But a Fine cannot be levied in B. R. 2 Inft. 51 5. 
So, by the Sr. de Modo levandi Fines, 1 . 1. It ought to be before the T 
Juſtices vf C. B. or in Eyre, and not — Rin and therefore, where a Man has | 
Power ftenere placita, a Fine cannot be levied before him. 2 Inſt. 515. Sy 
So, againſt thoſe negative Words of the Statute, the King cannot grant a Power 
to levy a Fine. 2 Inf. 515. | 
Soa Man, or a Corporation, cannot preſcribe for levying Fines in his Court, 

{ 

| 


Dub. 1 Leo. 188. Cro. El. 116. Ow. 93. 1 Sal. 340. 


So a Fine cannot now be levied in the Exchequer, tho' it was antiently levies 7. 
there, Mad. 145. 


(E) The parts of a Fine. 
(E. 1.) The Original Writ: _ | Inf 


HERE are five Parts of a Fine. .5 Co. 38. 5. "7 ( 

The firſt Part of every Fine is the Original Writ. 5 Co. 38. b. ( 

By the Sz. 18 Ed. 1. The Order of Law does not ſuffer that a final Accord be ( 
levied i in the King's Court without an __ Writ. D. Cont. 21 Ed. 4. 60. 6. ( 
0 


562. 4. 4.6. Mad. Form. Int. 17. 


The moſt uſual Writ, upon which a Fine is levied, is a Writ of Covenant, 
which is not Perſonal, but Real, and requires Performance and Execution of the : 
Covenant. 1 Sal. 340. der. 

Yet it may be levied upon every Writ, by which Land is demanded, or by A 
which Land is charged or bound, or which concerns Land in * Sort. 5 Co. 


38. 5. 1 Sal. 340. A 
As, in a Writ of Right. 1 Sel. 340. Hea 
A Warrantia Charte. 5 Co. 39. Bend. pl. 1 38. Mad. Form. 368, 370. ve 

or 


A Writ of Meſne. 5 Co. 39. 
A Writ of Cuſtoms and N Vide Weſt Symb. 6. 4. 2 Infl. 513. 
A Præcipe quod reddat. 1 
Per Que Servitia, or * 1 * r fit. 5 Co. 39. 
De rationabilibus diviſis. 5 Co. 39. 
In an Aſſiſe of Mort d anceſtor. Mad. 1 365, 366. 
a Writ quod babeat a Way ultra Terram of the Conuſor. Vide Weſt. Sym. 
6. 2 In 1 0 
So, * Wat of Darrein Preſentment, Shure Impedit, Ge. 2 Inſt. 514. 
Mad. Form. 364. 
So a Fine may be levied by a Vouchee to a Demandant, or by the Demandant 
to him. 2 Inf. 
Or by Tenant by Receit to a Demandant, or by the Dedkihdant to him, 2 
In I4. 
Bt a Fine without an Original Writ is erroneous. 2 Inft. 513. 
So, if it contains more than was in the Original. 2 2 Toft 513. 
Or be levied to more Perſons. 2 Int. 5 14. 
The Writ of Covenant, upon which à Fine is levied, ought to be written 
without Razure, or faterlinection. 
It ought to be without falſe Latin. 
The Tefte ought not to be upon a Day not Dies Furidicus. 


t . 


It ought to have 15 Days between the Tefe and Return, _ 
It ought, regularly, to be teſte'd before the Dedimus Poteſtatem. 

Or, upon the ſame Day. Hut. 135. Vide Poſt, (E. 7.) 

It ought to be returned as another Writ. 

If a Fine be of a Thing not comprized in the Original, it is void for that: As, 
x the Writ be of the Manor of B. and the Fine of the Manors of B. and C. it is 


yoidable for the Manor of C. 2 In. 513. 


A Fine may be levied of all Things, of which a Præcipe guod reddat lies. (8. 2.) 


1 Inft. 513. | Of what 
As, of all Manors, Meſſuages, Lands, Tenements, and Hereditaments, Ven . 


mb. 6. b. 

Of a Rent in Ee. Vide Weſt Symb. 6. 6. : 

So, of a Rent not in Eſe before. Vide Weſt Symb. 6. b. 

Of a Reverſion, or Remainder. Vide Weft Symb. 7. 

So now, ſince the St. 32 H. 8.7. it may be levied of Rectories, Vicaridges, 
Tithes, Penſions, Oblations, and all Ecclefiaſtical Inheritances made Temporal, 

Of a Chantry. Vide Weſt mo. 7. | 

So it may be of a Seigniory. Vide Weſt Symb. 7. 

Of all Services; As, Homage, Fealty, &c. Vide Weſt Symb. 6. 6. 

Of Acquittal, and of every Thing, for which a Præcipe quod faciat lies. 2 
Inft. 5 13. 

% þ Ay be levied of Common of Paſture. Vide Weſt. Symb. 6. b. 

Of a Corody. Vide Weſt Symb. 6. b. | 5 

Of an Office: As of the Cuſtody of a Foreſt. 

Of a Boilary. | 

Of two Pools and a Fiſhery in the Water of D. 


Of an Annuity. 


All Things, of which a Fine is levied, ought to be mentioned in proper Or- (E. 3) 
der. Vide Weſt Symb. 8. b. | In what Or- 
As, an Honour before .a Caſtle, a Caſtle before a Manor, a Manor before 8 
Meſſuage. Vide Weſt Symb. 8. 6. 
A Mefſuage, Toft, Mill, Dovecote, Garden, Land, Meadow, Paſture, Wood, 
Heath, Moor, Juncary, Marſh, Alder, Broom, Rent, follow according to the 
Verſes in the Regiſter. Me/. Toft. Mol. Col. Gard. Ter. Prat. Paſt. Boſ. Brue. 
Mora. Funca. Mariſ. Alnet. Ruſc. Redd. Sectare priora. Vide Weſt Symb. 9. 
Things general ought to be put before ſpecial : As, Land, the Genus, before 
Meadow, Paſture, Wood, Sc. which are Species of it. Vide Weſt Symb. 8. b. 
So Things intire, before Parts of a Thing. Vide Weſt Symb. 8. b. 
3 Things excepted, after the Thing out of which they are excepted. Vide 
eſt Symb. 8. 6. 
If re are ſeveral diſtin Things, each, after the firſt, begins with theſe 
Words, Ac de, Necnon, Acetiam, Praterea, Ac Ulterius, Ac inſuper; and 1o 
ſeriatim toties quoties. + 2 Inſt. 514. 
And for want-of the regular Order of theſe Words in a Fine, the Forgery of it- 
has been detected. 2 IAI. 514. 


In a Fine, an Honour may be named by the Name of the Honour of T. Vide (x. 4. 
Grant, (E. 4.) Vide Weſt Symb. 7. b. 2 8 
Or may paſs by the Name of a Manor. Vide Weſt. Symb. 7 b. ide Grant, 
So a Caſtle, Hundred, &c. may be demanded by their own Names. Vide (E. 1, &c.) 
Weſt Symb. 7. b. | 
Or may paſs by the Name cf a Manor. Yide Weſt. Semb. 7. b. 
do a Manor may be demanded by the Name of the Manor of B. without naming 
ay Vill in which it lies. Vide Weſt Symb. 7. b. | 3 
And by the Name of a Manor, a Manor only in Reputation paſſes. Cont. 
Noy 7. R. Cont. Cro. El. 524, 707. Vide 1 Lev. 27. R. acc. 
Vox. III. 4 T So, 
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8o, Lands reputed Parcel for 80 Vears. R. 1 Lev. 27. Vide Grant, E. 10.) 
So, by the Name of a Meſſuage, a Curtilage, Garden, Orchard, Shop, Mill 
Dovehouſe paſs. Vide Weſt Symb. 7. 6. n 
So, a Toft, Cottage, Chamber, Cellar, Cc. Jide Weſt Symb. 7. 6. 
Or they may paſs by their reſpective Names. Vide Weſt Symb. 7.6. 
So, a Chapel, or Hoſpital. Yide Weſt Symb. 7. 6. 
So it may be levied of any Thing, of which a Præcipe quod reddat lies, 2 
Int. 513. . | 
675 + which a Precipe quol faciat, permittat, or teneat lies. 2 Inft. 5 13. 
Land ought to be. demanded by the Number of Acres in ſuch a Vill. 774 
Weſt Symb. 8. 
If the Intent appears, that all the Eſtate in B. ſhall be included, all paſſes by 
ſo many Acres as is the reputed Meaſure ; tho' by the Sz. de terris menſurandis the 
* 2d Part of Meaſure is not above 3 Fitths of the Eſtate. Semb. 2 Mod. Ca. 276. * 
2 Mod. Ca, So, of two Parts of a Manor, is ſufficient ; without ſaying, in three Parts to 


be divided. 1 Leo. 115, x 
But a Fine of a Tenement is not good: for it is not of a certain Import. R. 
1 Leo. 188. | 


The uſual Manner is to name the Lands in ſuch a Pariſh, Vill, or known 
Place. 2 Mod. 48. 
So it may bein a Hamlet. 2 Med. 48. 


Or, of a Tenement in Golden Lane, tho' it be not a Vill, or a Hamlet. 2 1 
Mod. 47. R. Cro. El. 693. | | „ | tot 
Or, in the Liberty of V. R. 2 Med. 49. i | 8 
So, if there are the Vills of V. and C. within the Liberty of V. a Fine of a ſp 
Lands in the Liberty of V. paſſes the Lands in all the Vills in that Liberty. R. B 
2 Med. 49. | 1Fi 


So a Fine of Lands in a Pariſh paſſes Lands in all the Vills in the ſame Pariſh. 
R. 1 Vent. 170. 2 Cre. 120. 

So, if a Fine be of a Houſe, or Land, by a known Name, tho' there be not 
any ſuch Vill or Place; as if the Houſe be called Eaſton in B. and a Fine be of 
Lands in A. Eaſton and C. omitting B. it ſhall be good. R. Cro. Car. 269, 276. 
Godb. 440. Jon. 301. | 

If a Cloſe be named A. and a Fine be of Land in A. where there is no ſuch 
Vill. K. 2 . 4. 

So, if a Fine be of Paſture in Arſbcom, where it is written Arſcomb. 2 Cre. 
71 a Fine be of Lands in O. to the Uſe of B. of Lands in S. which is a Place 
known in the Vill of O. to the Uſe of C. It ſhall be good to C. for the Lands in 
S. N. 1 Aus: 245; 

But if a Fine be levied of Lands in A. this paſſes only Land in the Vill of 4. 
and not Land in B. or any other Vill within the Pariſh of A. R. 2 Cre. 120. 
Vide Pariſh, (C. 1, 2.) 

Or, in B. it does not paſs Land in a Hamlet of the ſame Pariſh, which 
has ſeparate Conſtables ; for it is a diſtin Vill. R. 1 Vent. 143. Aan. 
1 Vent. 170. 7 | | 


(E. 5.) By the Common Law, the Parties who levied a Fine ought to do it in Court 80 
The Caption in Perſon, by which the Court might judge of their Sufficiency. 2 1nft. 5'2 ll llew 
+ 9 Vide Mad. Form. Int. 14. 1 

| And therefore, after the Writ of Covenant compounded, indorſed, and entred other 
at the Alienation-Office, and affixed to the Præcipe and Concord, it ſhall be de- B 

livered to the Serjeant. Comp. Att. 95. erron 

By the Sz. 18 Ed. 1. de Modo levandi Fines, when the Writ is read in Pre- If 

ſence of the Parties, the Serjeant ſhall ſay, Conge d'accorder, The Juſtic e 13y% gd 


Que donera ; the Serjeant names the Parties; and when it is agreed of the Sum, If 
the Juſtice ſays criez la peace, and then the Serjeant recites the Concord. Vid Day 


2 In . Writ 
es | | 1 


. 1. Neb, 347 


If there be a Feme Covert ſhe ſhall be examined by the Puiſne Judge; and her 
Examination recorded. Vide 2 Inf. 515. | | | 

And always, where a Feme Covert levies a Fine, ſhe ought to be examined ; 
and if ſhe does not aſſent, the Fine ought not to be received. 2 Inft. 515. 

So, if a Fine be levied of Land to Huſband and Wife, who grant and render it; 
there the Wife ought to be examined. 2 Inf. 515. 

But where a Fine is levied of Land to Huſband and Wife, ſhe need not be ex- 
amined. 2 Inf. 515. 

And if her Examination be recorded, it cannot afterwards be averred, that ſhe 
was not examined. 2 Inft. g15. OR 12 

So a Fine taken in Court need not be ſigned by the Hand of the Judge, as is 
done where it is taken out of Court. Semb. Dy. 320. 6. 


The Chief Juſtice of C. B. Virtute Officii may take the Caption of a Fine (R 6) 


out of Court, without a Dedimus Poteſtatem. 2 Inft. 512. Dy. 224. b. Cro. Out of Court, 
efore the 


El. 469. ore the 
The Præcipe and Concord in Paper ſhall be read to the Parties in the Preſence * 


of the Chief Juſtice, and being acknowledged and ſubſcribed by them, the 
Chief Juſtice ſets his Name to it. Compl. Att. 96. 

Afterwards it ſhall be ingroſſed in Parchment, and figned by the Ch. J. and 
upon that the Curſitor makes the Writ of Covenant, which ſhall be compounded 
at the Alienation-Office, and the King's Silver paid, and the Fine conveyed 
to the other Offices. Compl. At. 96. | | 

So a Judge of Aſſiſe may take a Fine, without a Dedimus Poteſtatem, if he has 
a ſpecial Patent to take them in his Circuit. Dy. 224. 6. | 

But the Chief Juſtice of B. R. or any other Judge, cannot take the Caption of 
Fine, without a Dedinus Poteſtatem. Dy. 224. 6. 


By the Sz. Carl. 15 Ed. 2. If any by Age, Impotence, or Caſualty, be with- (E. 7) 
holden that he cannot come to our Court, two or one of the Juſtices, by Aſſent 7 Dedimus 
of the Reſt, ſhall go to the Party diſeaſed, and receive his Conuſance on the Plea ““. 
in which the Fine ought to be levied, &c. | E 

If there go but one, he ſhall take with him an Abbot, Prior, Knight, or Man 
of good Fame or Credit, and certify the Court thereof by the Record; that all 
Things incident to the Fine being examined by him, it may be duly levied, 

And upon this a Dedimus Poteſtatem is granted to any Judge, Serjeant, or 
Knight only, to take the Fine: for it is now uſual for one only to do it, tho' the 
Statute ſays, If one go, he ſhall take with him an Avbot, &c. 

So it may be granted to other Commiſſioners, if a Knight be named in the 
Writ of Dedimus Poteſtatem. 

After the Writ of Covenant, and Dedimus Poteſtatem ſealed, compounded, 
and affixed to the Præcipe and Concord, the Judge, &c. or Commiſſioners ſhall 
take the Caption of the Fine. : 

The Dedimus Poteſtatem ſhall be good, tho it bears Teſe before the Writ of 
Covenant, and tho' it recites the Writ of Covenant to be depending. 1 Rol. 223. 

Co. El. 677. Vide infra. | | 

Or, after the Caption. R. Cro. El. 275. : 

So the Caption may be taken of one, at one Time or Place, and of another 
ellewhere. Cro. El. 577. | 

If the Dedimus Poteſiatem be to take of four, and it be taken of three, and the 
cocker refuſes, it ſhall be made good for thoſe three. R. Cro. El. 576. 

But if the Dedimus Poteſtatem be to two jointly, a Caption by one will ba 
erroneous. Cro. El. 240. 
If the Return be, Executio iſtius brevis patet in quodam panello annex', for, in 
adam Scheduld, it is not material. R. 2 Cro. 78. 
If the Caption be by a Dedimus Poteſtatem, which bears Tefte upon the ſame 
bay with the Writ of Covenant; yet it ſhall: be good, tho' the Writ recites the 


wn of Covenant to be depending. Hut. 135. R. 2 Cro. 11. Vide Ante, 
E. 1.) | | 


So, 
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So, if it appears upon Record that the Conuſor died before the King's Silver 


Chancery, and authenticated by his Certificate as a Notary. M. 24 6.7. 


4 7 
23 
21 21 

* 


61 
So, if the Dedimus Poteftatem bears Teſte before the Writ of. Covenant. Somb 
1 Rol. 223. R. Cont. Cro. El. 740. Vide Supra. 


Tho' it be 5 Years before. John. 420 
So, if the C A * be before the Writ of Covenant, the Fine ſhall be good: 


for the Fine, being afterwards ingroſſed, cannot be avoided.” R. 2 Vent. 4. + 
R. Cro. El. 275. 
Or, after the Return of the Writ of Covenant, tho the Writ is not then de. 
pending. R. Hut. 135. R. 2 Jon. 83. b 
So, if there be a Caption, and the King's silver paid, the Fine ſhall be good 
tho the Conuſor dies before the Fine be ingroſſed. 2 IH. 51 1. 5 Co. 39 a. 5 
IIf the Conuſor is alive at the Payment of the Prefine, the Fine is good, thoy gh 
he dies aſter the Tee, and before the Return of the Writ of Covenant. . 9 
214, 215. Q. tamen, et vide (E. 8.) 
So, if the Conuſor dies after the Caption, and before the King's Silver paid, W 


if the Fine be afterwards ingroffed as a Fine of a Term before his Death: 5 it 
cannot be averred againſt the Record. R. Hob. 330. R. 3 Mod. 141. R. 2 ur 


Vent. 48. 3! 
So, if the Conufor dies before the Time of certifying the Caption : for it 

cannot be averred againſt the Certificate, which is a Record. 2 Cro. 12. Dy, n 

89. 6. | 
"But if it appears upon Record that the Conuſor died before the Writ of Co- 

venant returned, it will be Error: for by his Death the Writ abates. R. Cry, te 

El. 469. R. 2 Jon. 181. Ray 462. R. Skim. 343. th 


If Conuſor dies before Return of Writ of Covenant, it ſhall be vathted by the c0 
Court, without Error, though it has paſt all the Offices ; for the Poſt-fine (which Ca 
is the King's Silver, and the Prefine is * became due, and was paid after Death 
of Conuſor. Watts v. Birkett, H. 33 G. 2. 2 Vi 115. ] 

So, if one Conuſor dies, it will 6 . and the whole Fine avoided, R, 
3 Mod. 99. Semb. 2 Lev. 127. 


was paid. Semb. 2 Leo. 127. 2 In,. 511. 


By the St. 23 El. 3: Sect. 5. They who certify the Caption of a Fine, Cc. ſhall 
mention the Day and Year of the Acknowledgment : and no o Clerk ſhall receive | 
it otherwiſe, on Pain of 5 /. for every Offence. Uj 
If a Judge, or Commiſſioners, refuſe to certify, a Certiorari lies to them, 
commanding them to certify. thi 
And if they do not, an Alias, Pluries, and Attachment lies apainſt them. 7 
But by the Sr. 23 El. 3- Sed. 5. They are not bound to certify but within: ul 
Year after the Caption. be 
If a Judge or Commiſſioner dies before Certificate, a Certiorari goes to thei the 
Executors. N 
If a Caption be by R. M. K#ight, it cannot be alledged, that he was nota anc 
Knight. R. 2 Cro. 11. 24 
If a Caption recites Præcipe J. Foſter, where the Writ wd Dedimns Potefaten 8 


are inter J. Forſter, it is not material: For they are the ſame Name in Sound. 
R. 2 Cro. 77. 

[It may paſs, though not ſigned by Cognizor, on Affidavit of Comriſſioner to 
the due Acknowledgment. Barnes 219. 

[Fine may paſs on the Affidavit of a Commiſſioner, though not an Attorney 
Barnes 217 T 

[The a Acknowledgment muſt be ſworn to before a Juſtice of C. B. ot it 
cannot paſs, Oath before C. J. in America, and atteſted oy a' Notary, not ſut- 
ficient. So held P. 8 G. 2. Barnes 216. ] 

[But Fine taken at Hamburgh, paſſed on Oath before a Clerk at the Hamburgh 


Barnes 2 17. 


(4 


3 


(E. 8.) Licence to agree. to . | 


The ad Part of a Fine is the Licence to agree. 5 Co. 39. 2 
For | * every Fine there ought to be paid a Sum pro licentid Concordandi. 
nne | | 

And this is an antient Revenue of the Crown: 5 Co. 39. 4. 2 Inft. 511. 

This Fine is the ſame as upon every Original in a Real Action, viz. one No- 
ble for every five Marks per Ann. 2 Inft. 511. | | 

And the Poſt-ffne is as much as the firſt Fine, and half as much more. 2 Inſt: 
11. | | | 
If the Land be under five Marks, there ſhall be no Fine in the Hanaper, but 
only one Noble pro Licentid Concordandi. 2 Inſt. 511. | 

If no Value of Land appears indorſed upon the Writ of Covenant, or other- 
wiſe, by which the King's Silver may be taxed, it is Error. R. 2 Jon. 83. 

But it is ſufficient, if the King's Silver be indorſed upon the Writ of Covenant, 
2 Hand of the Judge, tho' it be not entred upon the Roll. Semb. Dy. 

20. 6. . 8 | 

[After Return of Writ of Covenant in the Life of Cognizor, and Entry of 
Poit-fine at King's Silver-Office, though after Death of Cognizor, Caveat is too 
late. Barnes 218] | | 

's Fine is taken, and Cognizor dies, and then Writ of Covenant is ſued out, 
teſted before the ded. pot. but returnable after Cognizor's Death, and Fine paſſes 
the Offices, and King's Silver recorded before Caveat, yet it is void. The Con- 
cord is to be made at Return of Writ of Covenant ; if Party dies before, there 
can be no Agreement. Barnes 220. ] 


(E 9.) The Concord. 


The zd Part of a Fine is the Concord. 5 Co. 39. 4. 

And this contains the Subſtance of the Fine. 5 Co. 39. 4. 

All Fines agreed to be levied are Executed, or Executory. 
5.6. 2 Inſt. 513. | nk delta | 

A Fine Executed is, Sur Conuſance de Droit come ceo, &c. Upon a Releaſe, or 
Upon a Surrender. Vide Weſt mb. 6. 2 Inft. 513. 

A Fine Sur Conuſance de Droit come ceo que il ad de ſon Done is ſo called from 
thoſe Words in the Fine, and it is the moſt high and powerful Fine. 

Antiently it had only theſe Words Recogn' Manerium, &c. eſſè jus ipfius A. ut 
illa que iidem A. & B. habent de Dono prædict D. 2 Inft. 515. 

* Afterwards theſe Clauſes were added, Et remiſerunt & guiete clam', &c. and 
the Clauſe of Warranty. 2 1nft. 513. 

A Fine Sur Conuſance De Droit come ceo, &c. grants the Fee to the Conuſee: 
and therefore there cannot be a Remainder over upon ſuch Fine. PI. Com. 
248. a. | . 

But it grants the Fee only by Implication, which may be controuled by an 
expreſs Limitation for Life. R. 1 Sal. 340. 3 

If the Præcipe entred in the Concord be duobus Meſſuagiis, where the Writ of 
Covenant is duobus toftis, it is not material: for the Concord relates to the Writ 
of Covenant, and the Dedimus Poteſtatem, and Entry of the Præcipe upon the 
Concord is more than is neceſſary, and ought to be a Rehearſal of the Subſtance 
of the Writ; but if it be variant, it is idle. R. 2 Cro. 78. | 

If a Dedimus Poteſtatem and Concord upon it be five Years before the Writ of 
Covenant, where by the Foot of the Fine it is ſaid, Hoc eft finalis Concordia 
capta 7 Fac. it ſhall be good: for it ſhall be intended another Coticotd according 
to the Foot of the Fine. R. by 2 F. 2 Cont. Jon. 420. 


Vide Weſt Symb. Ban a, 
creo, Cc. 


A Fine upon a Releaſe is, when he in Reverſion releaſes by Fine his Eſtate (g. 10.) 


to his Leſſee for Life, or Years. 4-4 368 1 
If a Joint-tenant releaſes by Fine to his Companion. 2 Cre. 696. 
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If a Donor of 50 Acres has other co Acres in K: and levies a Fine of 100 
Acres to the Donee, who renders 100 Acres to the Donor for Life, Ge. this 
operates as a Releaſe as to the 50 Acres contained in the Gift, and the Render 

rates as to the other 5o Acres only: for it ſhall be reſttained to the Quantit 
intended by the Deed declaring the Uſes: Poph. 104. 5 / 

But a Fine does not operate by Way of Releaſe, where the Conuſee has nc 
Eſtate of Freehold, either in Retnainder or Reverſion, or there is no Privity 
between the Conuſor and Conuſee. Ray: 146. Vide Releaſe, (B. 3.) © 


(E. 11.) A Fine upon a Surrender is, when a Leſſee for Life, or pur auter vie, Tenant 
— in Tail after Poſſibility, Tenant by the Curteſy, or in Dower, by Fine ſurrender 
| their Eſtates to him in Reverſion. i . Nate, 

A Fine upon a Surrender is in the Form of a Fine Sur Conuſance de Droit com- 
ceo, &c. faving that they add the Words, ſurſum reddidit, and omit the Warranty, 


(E. 12.) Fines Executory are a Fine Sur Conuſance de Droit tantum, or, Sur Grant & 
Sur Conuſance Nender. Vide N. eft Symb. 6. | | | 


4% Droit tan- : ta” | g 3" 
. A Fine Sur Conuſance de Droit tantum omits the Clauſe come Ceo que il od 4. 


fon Done. 


(E.13) a A Fine Sur Grant & Render, is when by the ſame F ine the Conuſee renders 


Sur Grant & 


8 the Eſtate granted, or Part of it, or a Rent out of it, to the Conuſors, or ſome 

of them. 2 2 | | 

And this Fine ſhall be always levied upon a Fine Sur Conuſance de Droit con. 
Ceo, &c. for, if it ſhould be levied upon a Fine Executory, the Conuſee hz; 
nothing which he can render to the Conuſor, till Execution. Vide Weſt Symb. b. 

Or it may be upon Fines upon a Releaſe, or Surrender : for thoſe are executed, 

The Render ought to be of a Thing ifluing out of the ſame Land contained in 
the Fine, and not of a Thing collateral, or of another Nature, which is not 
iſſuing out of it, nor incident to it. 2 Toft. 514. 
It ought to be to ſome Party to the Fine, if it be not by Way of Remainder, 
2 Inſt. 514. 4 Leo. 26. 7 | | 

So a Render ſhall be only of the Lands granted by the Fine, and intended to be 
paſſed by it, tho' the Parcels compriſed are ſufficient for more Lands : and there- 
fore, if a Donor of 5o Acres in K. having other 50 Acres there in Fee, by Fine 
grants 100 Acres in K. to the Donce, who renders 100 Acres to the Donor for 
Life, &c. Nothing ſhall be rendered but the 50 Acres in Fee. R. Poph. 104. 

And a Fine Sur Grant & Render operates as a Feoffment and Refeoffment. 
R. 1 Sal. 337. | | 

But a Render ſhall be tranſpoſed by Conſtruction, to make it effectual: As, it 
a Fine be to D. who renders a Rent out of it, &c. to A. and B. and the Heirs of 
B. and afterwards renders the Tenements out of which, Cc. to A. and B. for 
Life, Remainder to C. in Tail, Remainder to the Heirs of B; it ſhall be a good 
Render of the Rent. 1 Leo. 255. Cro. El. 226. 
So, if a Render be of a Remainder to 4. upon Condition, and for Default, 

Cc. to Z; it ſhall be good. P/. Com. 34. 6. | | 


ſe ( 14.) _ . So a Fine may be Sur Conceſſit, when Tenant for Life, or for Years, grant 
«r Conte his Eſtate. ; * | 
So, if he in Remainder grants his Eſtate to Tenant for Life. 2 Cro. 40. 
So, if A. and B. levy a Fine to C. who renders to H. in Tail, and if he dies 
without Iſſue, quod Tenementa integre remanebunt to A. this operates as a Fine S 
conce//it of the Reverſion to A.. K. Cro. EI. 727, 792. | 
A Fine Sur Conceſſit grants only that which the Party may lawfully grant; 
and does not deveſt the Eſtates of others in Remainder. Semb. per 2 J. 
2. Lev. 154. . ; 
[Fine Sur Concefit, and Fine Sur Conuſance de Droit come ceo, &c. cannot pil 


in one Fine; if a Caption is for both, one may be ſtruck out. Barnes 2 4 by f 
| 5 in 


th 


F: 1% N. R. 


A Fine Executory: way be execute: by Entry, or by Writ: Vide Weſt . 
Vide Execution, (A. 6.) 


For the Conuſce may enter into the Lands comprized in the Fine. 2 Weſt 
Symb. 57. | | 
Tor, within a Year; may have an Habere facias Seifinam. Vide Weſt And. 57. 


And after the Year, a Scire facias. Vide Weſt Symb. 58. 
A Scire rand for e a Fine way be — 2 by the Iſſue of Tenant in 
Or, — — in * Co. Ent. Oh: b. 
Or, by the Heir of him in Remainder. Weſt Symb: 59. a. Co. Ent. 625, 630. 
To a Scire facias for executing, a Fine, the 3 may plead Quod Partes 
Finis nibil habuerunt. Weſt Symb. 59. a. Co Ent. 6 31.6. Vide 52 (H. 1.) 
| Quod Partes finis babuerunt ouly for Life; Cor Ent. 633. 4. 
So, to a Scire facias for executing a Fine by the Heir, the Defendant may plead, 
that the» Plaintiff is a Baſtard. Weſt Symb. 63. 6. 
That another was Heir, cujus Statum ipſe babet. Weſt Symb. 62. a. 
| Until a Fine be executed, Nonclaim to bar any Stranger does not begin. 
Pl. Com. 357. 6: | 


(E. 16.) The Note, and Foot of the Fine. 


After Conuſance, and before the Ingrofling of a Fine, the Chirographe: makes 
a Note of the Fine, which contains an Abſtract of the Original and the Con- 
cord. 5 Co. 39. 4 

The Office of Chirographer i is appointed by the King 8 Patent. Dy. 176. a. 
Vide Courts, (C. 2.) 

If the Writ of Covenant with the Dedimus Poteſtatem be returned, the Concord 
made, the King's Silver paid, and the Note of the Fine made, the Fi ine is then 
compleat. Semb. Pl. Com. 431. 

So, by the St. 5 H. 4. 14. Writs of Covenant, and other Writs bob Fines 
be levied,. with the Dedimus Poteſtatem if any be, the Knowledges, end Notes 
of the ſame, before they be drawn out of the Common Bench by the Chiro- 
grapher, ſhall be inrolled of Record by the Chief Clerk, (viz. the Cuftos 
Brevium )-for the old Fee of 22d. To the Intent, that if the Notes in the 
Cuſtody of the Chirographer, or the Fines, be imbezilled, Recourſe may be to 
the ſaid Roll to have Execution in the fame Manner as if the Fines were 
not imbezilled. Vide Poſt, (G. 3.) 

And this is called the Foot of 2 Fine. 5 

Which contains the Day, Year, and before whom levied. 5 Co. 39. 4. 


(F) Quid Juris clamat, &c. 


F a Fine be of a Reverſion or Remainder, if the Particular Tenant refuſes to 


35 


(E. ug.) 


How a Fine 
Executory 
ſhall be exe- 
cuted. 


attorn, a Quid Juris clamat iſſues, before the Ingroſſing, out of the Record 


emaining with the Cuftos Brevium. Weſt Symb. 47, &c. Pl. Com. 434. 6. 
So, if a Fine be of a Rent, and the Thins tenant refuſes Attornment, a Qyem 
reagitum reddit iſſues. Weſt Symb. 52. 6. 
: So, if a * ine be of a Seigniory, Manor, Sc. a Per gue Servitia. 
mb, 
So, tho a Fine be by one Parcener, of her Reverſion to the other. R. 3 Leo. 6. 
If the Conuſee dies pending the Quid Juris clamat, his Heir ſhall have a new 
Writ. Cro. El. 693. 


2 


But a. Qid Juris clamat does not alter the Fine, tho' the Defendant has Judg- | 


ment for him. 

And if he pleads to Part that he himſelf has the Fee, and attorns for the 
Reſidue; the Fine may be ingroſſed for the Whole. R. Cro. E/. 693. 

By the St. 23 El. 3. No Attornment on a Fine ſhall be entred on Record, 
except the Perſon, mentioned to attorn, appear in Court in Perſon, or by Attor- 
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Vide Ante, 
(E. 16 ) 


ney Watrahted by Hand of the Judge, or Juſtices: of Aſſiſe, on a Writ of nid 
Juris clamat, Quem Redditum reddit, or Per: que Servitia, as the Caſe requires: 
and if entred, it ſhall be void, without Error, &c. 


- 
— 
|. 


pi 1 N EM 


But now, by the St. 4 & 5 An. 16. All Grants and Conveyances thereafter to 


be made of any Manors or Rents by F ine or otherwiſe, or of the Reverſion or 
Remainder of any Meſſuages or Lands, ſhall be good and effectual to all Intents, . 


without any Attornment of the Tenants of any ſuch Manors, or of the 
Lands out of which ſuch Rent was iſſuing, or of the Particular Tenant, upon 


whoſe Eſtate any ſuch Remainder, or Reverſion, was dependant. 
; | hk k , * 


(G. 1.) Pꝛotlamattens, &c: 


Y the Sr. 27 Ed. 1. De Finibus levatis, Notæ & Fines in peſterum levandi public) 
& ſolemniter legantur, & Plucita interim ceſſant ; & hoc fiat per duos dies in Septi- 
mana ſecundum diſcretionem Fuſticiariorum. | 


By the Sr. 4 H. 7. 24. Fine ſhall be read and proclaimed in Court the ſame 


Term, and in three Terms next enſuing the Ingroſſing, and in four ſeveral Days 


(but now, by the Sz. 31 El. 2. only in one Day) of the ſaid Terms, and the Pleas 
then to ceaſe. | | 

And by the St. 1 Mar. 2 Parl. 7. If the Term be adjourned, a Fine ſhall be 
of as good Force, notwithſtanding the Neglect of Proclamations by Reaſon of 
r Adjournment, as if the Term had been held from the Beginning to the End. 
1 Leo. 84. 1 | 

So, if Part of the Term be adjourned. . 1 

If the Conuſee dies before Proclamations, his Heir, if he pleaſes, may cauſe 
Proclamations to be made. R. Cro. El. 693. N 

A Fine without Proclamations makes a Diſcontinuance, but does not bar an 
Eſtate Tail. TRI | a | 
So, a Fine in Antient Demeſne. R. Lut. 781. 1 Sal. 340. Vide Antient 
Demeſne, (G. 2.) A ; A. N | 
So, if a Fine be determined or avoided before Proclamations paſſed, it ſhall be 
of no Effect, but as a Fine without Proclamations. R. 2 And. 109. Pl. Com. 
437. Vide Effates. (B. 25.) 1 r 


(G. 2.) Ingroſſing. 


An immaterial Variance in the Ingroſſment from the Caption, or Concord, 
ſignifies nothing: As, if the Words are of the ſame Import. R. Cro. El. 275. 

So a Rent need not be mentioned in the Ingroſſment, if under 54. tho' it 
be in the Writ and Caption. Did. 


(G. 3.) Inrolment, and Exemplification. 


By the Sr. 23 El. 3. Every Writ of Covenant, and every Writ whereon a Fine 
ſhall be levied, and it's Return, the Writ of Dedimus Poteſtatem, and it's Return, 
the Concord, Note, and Foot of every Fine, the Proclamations thereon, and 
King's Silver, may be inrolled, Cc. | | | 

The Juſtices of C. B. (excluſive of the Ch. J.) ſhall take care of the Inrol- 
ments, have an Office for that Purpoſe, and take 67. 8 d. for the Inrolment, and 
55s. for the Exemplification of every Fine. Sect. 6. | 

By the Sr. 27 El. 9. The like Inrolment may be of Fines in Wales, and 
Counties Palatine. 9 
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(H) A Fine, How avoided, 
H. 1.) By Pla. 


A Fine . 7 avoided by Plea, guad Partes Finis nibil babuerunt. Vide 
Ante, 15 | 

And therefore, E a Fine be between A. and B. who were not ſeiſed of the 
Lands contained in the Fine at the Time of the Fine levied, a Stranger to the 
Fine may plead this Plea. 2 Inft. 523. 

So the Son and Heir of A. if he was ſeiſed at the Time of the Fine, may plead 
it: for he is a Stranger when he does not claim the Land under his Father, tho 
he be Privy in Blood. 2 Inft.. 523. 3 Co. 89. Hob. 333. 

So, in every Caſe, where the Heir | max not claim his Eſtate from him to whom 
he is Heir: for Hæres dieitur ab Hæreditate. 3 Co. 88. b. 89. a. 

As, if the Grandfather levies a Fine of the Land of B; his Son, being Heir 
alſo to B. may plead it, tho' he derives his Pedigree by the Grandfather. Per 2 
J. Jones Cont. Cro. Car. 524, 543. Ten. 460. | 

So, if Tenant in Tail accepts a Fine, and thereby renders a Rent to the 
Conuſor ; the Iſſue in Tail may plead in Avoidance of the Fine, quod Partes Finis 
nibil babuerunt. 3 Co. 89. 6. 


So, if the Tenant levies a Fine Executory ; As, Sur Conuſance de Droit tantum. 
Vide 3 Co. 89. 6. 


So, if Tenant for Years levies a Fine, he in Reverſion may plead, Qyod Partes 
Finis nibil babuerunt. 1 Sal. 241. 

So, if Tenant in Tail dies, having a Daughter, and his Wife privement enſeint 
with a Son, and the Daughter levies a Fine; the Son born after may plead, Partes 
Finis nibil, &c. for he is a Stranger. Hob. 333. 

The Form of Pleading is not only, Quod Partes Finis nibil habuerunt, but ought 
to alledge, that HJ. was ſeiſed at the Time of the Fine, under whom he claims. 
2 Inſt. 523. Tut. 1623. Vide Poſt, (H. 2.) 

Or, that he (or A. under whom he claims) was ſeiſed, ab/gue hor quod partes 
Finis aliquid habuerunt. 


Yet tho Seiſin in A. be alledged, it is not traverſable; but the Iſſue ſhall be, 
whether the Parties to the Fine were ſeiſed. Lut. 1623. 1 

And therefore, the Tenant or Defendant ſhall conclude to the Country, Et de „ 
boc ponit ſe ſuper Patriam. 2 Inſt. 52%. Lut. 1623. e 

But by the Sr. 27 Ed. 1. de Finibus levatis (which reſtored the Common Law) e 
Parties and Privies to a Fine are ouſted of the Plea, Quod Partes Finis, &c. | 414 (nah 
2. 622. - 

8 if Tenant in Tail levies a Fine Sur Conuſance de Droit come ceo, | 
c. the Iſſue in Tail cannot ſay, quad Partes Finis nibil habuerunt : for he is Privy; 58% 4 
for he claims as Heir, and by Deſcent. R. 3 Co. 89.6. 90. a. R.1 Leo. 83. * N bl 
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I And. 170. Sev. 88. 


So, in no Caſe, where the Iflue claims as Heir to the Tenant in Fee, or the 


1 64 
N 
Tenant in Tail, who levied the Fine. 1 Leo. $3. 4 F 14 
So, if a Deviſe be, that his Executor ſhall ſell, who levies a Fine to B. and it q 1 
be ſaid, quod Partes Finis nibil habuerunt; the Vendee may aid himſelf by the 1 | 
ſpecial Matter: for he is in by the Will. 1 Leo. 31. | i 
So, if the Iſſue in Tail takes Husband, and they levy a Fine in the Life of the 08 ; 08 
Anceſtor, and afterwards the Hnsband dies, the Wife takes a ſecond Husband, 11080 


and dies; the ſecond Husband ſhall not ſay, Partes Finis nibil habuerunt, to pre- | | a 
lerve his Eſtate as Tenant by the Curteſy, tho' he was a Stranger to the Fine : for 
he claims by her who was a Party. 1 Leo. 82. 


TRL: 
1 | 3 3 0 
A Fine ſhall not be pleaded, that A. levied a Fine, &c. but guidam Finis ſe (H. 2.) 1:88 
*evavit, Sc. 2 Infl. 511. 1 We 
OF it may be, Er fuit quedam finalis Concordia, &c. 2 Lev. 31. R. PJ. 4. EY Il 
M. 431. 6. | 1 
Vor. III. | s 4 X 


4 

2 * £35 28 

Neither | 1 
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Neither is there any need to alledge, that A. who levied the Fine, was ſeiled 
in Fee, or of any other Eſtate. Sen Lauf. 162 1 Leo. 2 55. | 

* if it be alledged, it is not 8 R. Tut. 1621. For it is but Form 
* | OUT? Ow : 

Yet i is the moſt uſual Form to alledge i it. Lut. 1621. 
And in. a. Fine Sar Coniſance de. Droit tuntum, it ought to de " Aledged, 
Lut. 1022, 7.21 

So it need: not be alledged, before what: — the Fine was know eg, 
PI: Cam. 1059⁰οld. & iel St 11% 243 t& 5 91) nt (12 | | 

Or, that a Feme Covert was examined. Pt, Cem. 10 5. 4. | 

Or that the Party barred by it was of ſound Mind, on ban Ab at large, 85 

PlzCom: 376.490. KN Leo. pb; Semb. g.. , 

Or, that it was in C. B. Far, Canis Jin Domini Regir apud 1. is af, 
and well. Pl. um. A ty Ui 09 oh 1 

Or, that it was ingroſſed. Senb. And. (rome. 1 Leo: 76, 5 — 85. 

So, ifa Fine was acknowledged in Hilary Term, and — in "a it 


may be. guidam Finis fe levavit Termino S. ti Hilarii : , for it was 4 Fine 
before the ingroffing. Semb. Pl. Com. 431. 5. 1 Sal. 341 
Or, it; may be alledged” EAA as the Truth Wag. Pl. Com. 431. b. 
1 Leo. 76. 

Or, quidam Finis is ſe 8 Te erm. - & * Term. P. eo” & recordat. 
Bend. pl. 144. 


So it may be pleaded, prout ay Pi inem de Recordo bic remanen, Se. withour 
adding, & per Proclam'. I Leo. 77. Sav. 85. 

So, prout patet per Finem de Recor do, &c. may be onited. 1 | Leo. 77. Sov. 85. 

Put it is not wa to plead a Fine of ſuch e inter e '1 _ Beg: 


; (H. 3.) 'By Writ of Error. eg K | 


(H. 3.) 80 a Fine may be avoided by: Writ of Error: As, if it be tiles) in B. R. 

— thall be or other Court of Record, which has not Power to hold Plea of it. 2 1ſt. 515. 
Vide Ante, (D.) 6 | 

Or, without an Original Writ. 2 N,. 513. Vide Ante, (E. r. 5 

80 Error lies of a Fine in B. K. which cor am vobis redet. EK. 1 Sal. 337. 


B on 4 Errar i in a Fine ought to be ſued by ſome intitled to it. 2 Plater, (3 B. 9.) 
Error ſhalt So, by a Privy in Eſtate, as by him in Reverſion, or Remainder, after an 
be ſued. Eſtate Tail: for the Reverſion, or Remainder was diſcontinued by the Fine, R. 
2 Jon. 182. 

And if ſeveral Perſons join in a Fine ; _ only, who has a Prejudice by the 

Fine, and an Intereſt in the Land, ſhall have Error, without the others. R. 


2 Jon. 182. 


CE. If Error be in a Fine, a Writ ſhall be directed to the Ch. J. of C. B. to cer- 
be purſued, tify the Record and Proceſs of the Fine, another Writ to the Cuſtos Brevium to 
certify the Tranſcript of the Foot of the Fine, another Writ to the Chirographer 

to certify the Record and Proceſs of the Fine in his Cuſtody. Weſt Symb. 71. 

And only the Tranſcript ſhall be removed. 1 Sal. 337, 341. 

So there ought to be a Scire facias againſt the Terre-tenants : for tho it is not 

by Law required of Neceſſity, yet it is requiſite by the Courſe of the Coutt. 


R. 1 Sal. 339, 598. 


. . But by the St. 23 El. 3. No Fine ſhall. be reverſed for falſe or incongruous 
eee r Latin, Razure, Interlining, Miſ-Entry of any Warrant of Attorney or Procla- 
Fine. mations, Miſ-Return, or Non-Return of the Sheriff, or other Want of Form, 


in Words, and not in Subſtance. 


— 7. j If a Fine appears to be erroneous, Judgment ſhall be for a Reverſal. \ 
— + uf So B. R. may award a Certiorari to the Chirographer for the Fir ine itſelf, whic 


ſhall be cancelled there. 1 Sal. 341. 
4 


So, 


0, 


F IN E. 


So, if a Fine be levied by a Counterfeit . a Vacat may be entred on the 
Roll. Cro. El. 531. 


So it may be reverſed for Part. R. Gro, Bl. 469. | 

Or, againft one Conuſor, and ſhall ſtand in Force againſt the other : As, if an 
Infant Tenant in Tail, and he in Remainder of full Age, Join in a Fine; it may 
de reverſed as to the Infant only. 1 Leo. 115. 


So, if Tenant in Tail and others join; it may be reverſed againſt the Tenant 
in Tail only, and as to the Land intailed. 'R. 2 Jon. 182. 


$6, if Husband and Wife within Age levy a Fine upon the ſpecial Matter, it 


may be reverſed as to the Wife only. Semb. 1 Leo. 114. 
But, generally, it ſhall be reverſed for the Whole: for when Husband and 


Wife join in a Fine, prim#4 facie it ſhall be intended the N of che Wife. 
R. 1 Leo. 115. 


| 11 By Claim. 8 5 
When a Fine may be avoided by Claim, Yide Claim, (B. 1, &c.) 


(I) Mho are barred by a Fine. 


(I. 1.) parties and Privies. 


Fine is a final Bar to all Parties and Privies to the Fine. 2 Inst. 516, 


the Eſtate as Heir to him, are barred for ever. R. 2 Co. 55. 

Tho' the Conuſor was Tenant in Tail, the Iſſue in Tail mall be barred, 19 
H. 8. 7. a. R. Dy. 3. a. R. Sav. 88. Vide Eftates, (B. 25.) 

{If Lands are limited to A. for Life without Waſte, then if B. his Wife ſurvive 
and have Iſſue living, B. to have a Rent-Charge of 20/7. and after the Death of 
both, this ſame Rent-Charge to the Heirs of the Body of them; and afterwards 
J. and B. levy a Fine of the Lands ; the Rent-Charge | is well barred, B. being 
Tenant in Tail. Whitfield v. Fauſſet, H. 1749. I Vezey 487. 

So a Privy, as an Heir by the Cuſtom, ſhall be barred: As, an Heir of Lands 
of the Nature of Gave/tind, or Borovugh-Engliſh. 2 Inſt. 516. 

So, a Privy; tho' the Eſtate was in Contingency, and not veſted at the Time 
of the Fine. R. Pol. 66. 


Or not commenced, if he afterwards dreien the Age at which his Eſtates 
commences. R. 3 Leo. 227. | 

So, a Privy in Eſtate by Succeſſion : Ae, if an Abbot, Biſhop, Se. levy a 
Fine, his Succeſſor ſhall be barred. 2 If. 516. Cont. Pl. Com. 375. Acc. 1 
Leo. 84. Vide Poſt, (K. 4. 


So, if the Conuſor grants a Term for Years to A. in Truſt for himſelf, it ſhall 
be a Bar of the Truſt. 1 Ch. R. 50. 


So a Fine Sur Grant & Render for Years, by a Tenant in Tail, ſhall be a Bar 
to the Iſſue in Tail. Sav. 106. 

So, if A. enters into Land, deviſed to the Corporation af London for a Charit 
and levies a Fine, and five Years paſs ; the Corporation ſhall be barred, tho' it 
had no Notice of the Deviſe. R. Jon. 452. 

But a Man ſhall not be barred as Privy, who does not claim the Eſtate as Heir 
to the Conuſor, tho' he was his Heir in Blood : And therefore, if the Uncle 
liſſeiſes the Father, and both die after a Fine levied by the Uncle; ; the Son ſhall 
not be barred, tho' he was Heir to the Uncle : for he claims as Heir to the 
Father, and not as Heir to the Uncle. 4 

do he ſhall not be barred as Privy, who is only Privy in Eſtate : : A, 
* by one Joint-tenant, of the Whole, does not bar his Companion as Privy. 
2 In 

So a 145 by a Donee, or Leſſee, does not bar the Donor, or Leſſor. 14:4. 

So a Fine by Tenant for Life does not bar his Heir, who has the Remainder in 

ul. Sav. 128. 

(I. 2.) 


And therefore, if a Man levies a Fine; the Conuſor, and all who claim 


355 


P L 7 = —_ -_ 
my 4 . A, 
E ˙ r . 
» - * — . - 
was Þ - — 


EE 
ee 
— ++ a Fa * 9 . 
n 
- 3 — S - - 


— 


= -— ff 
+ 


— —— — 
ANT 
—_ 
2 
Es — 
. — — 


— ———— * 


F 


. ; ha = 
"T7 . 
» — 


f | a4 I —" RA. 
i © .2 
- 2 * 4 + x TL & 4 
— 1 * EL 


"3% _- 
IIS” $4 - £5 3 
+ * 1 2 
we — — - T —— 9 — a -» 
. "A 8 
- 2, 3 
— — 


EEE net 
— - "+. 


2 - - 
e = 


—— — 


„ 
AS - — 
- 

"2 


A ni 


(. 2.) Strangers. 


3 So a Fine bars not only Parties and Privies, and their Heirs, but all other 
3 1. People in the World, of full Age, &c. who do not make Claim, Ge. 5:. 18 
Ed. 1. De Modo levandi Fines. St. 27 Ed. i. De Finibus levatis. Pl. Com. 57 
And therefore, not only Eſtates of Inheritance, and Freehold, are barred by 
a Fine, but alſo Leaſes for Years. 2 Inft. 517. KR. 5 Co. 124. 
The Eſtate of Tenant by Statute-Merchant, or Statute-Staple. 2 Inf. $17, 
R. 5 Co. 124. Sho. 40. Skin. 262. | . 
And of Tenant by Elegit. 1 Mod. 217. . 
If the Statute be 3 or an Inquiſition found, before Entry. 1 Mod. 21. 
So, all Intereſts which are veſted, and in Efe: As, a Copyhold, or Cuſtomary 


Intereſt. R. ꝙ Co. 105. Vide Copybeld, (N.) 
The Intereſt of an Executor, who has Land for Payment of Debts. 5 Co. 124. ; 
If Ceftuy que Truſt of a Term purchaſes the Inheritance, and levies a Fine, the c 

Leſſees ſhall be barred. R. Cre. Car. 110. R. 1 Sid. 458. 1 Vent. 56, 81. 2 ! 

Vent. 329. 1 Lev. 270. Carth. 102. AFS 
So, the Intereſt of a Leſſee for Years before Entry. R. 5 Co. 124. 2 Cre. bo, 8 
So, if a Leaſe be to commence in futuro, and a Fine pale, and then the Leaſe $ 

commences before the five Years paſs after the Fine ; it ſhall be barred, if it be 

not claimed, Per 3 J. 2 Cro. 60. 1 

So, the Eſtate of a Deviſee, if a Fine be levied by the Heir, before Entry, tl 

R. Cro. Gar. 201. | | | 0 
So a Title to Dower is barred by a Fine of the Huſband, tho' it is not con- ra 

ſummate till the Death of the Huſband after the Fine. Semb. Dy. 224. Dub. is 

Pl. Com. 373. a. Acc. 2 Co. 93. 4. 10 Co. 49. b. 99. a. R. Mo. 5 3. y. 
So, a Title to be Tenant by the Curteſy, by a Fine with his Wife. Aan. | 

5 Mod. 67. 4 ä . | | an 

So, a Title of Entry for a Condition broken. R. Cro. Car. 577. to 

- So, a Title of a Leſſee who never was in Poſſeſſion, but named as a Truſtee D 

for the Wife of the Conuſor of the Fine. R. 1 Ch. Kk. 64. alt 
So, if a Conveyance be obtained from A. by indirect Means; a Fine and Non- 3 

claim afterwards ſhall be a Bar to Relief in Equity. R. Jon. 416. 

So a Title to a Writ of Error ſhall be barred by a Fine, and Nonclaim for five pa 

Years. 2 Inft. 518. R. Mo. 366. | Co 
And a Title to a Writ of Diſceit, by the Lord in Antient Demeſne. 2 Inf. 518. 
But this is underſtood of a ſubſequent Fine; and not of* the ſame Fine intended pat 


to be avoided by the Writ of Error, or Diſceit. R. Skin. 13. Ray. 462. 2 Pe 
Fon. 181. Pl. Com. 370. 6. 1 And. 172. | | | 

So a Truſt ſhall be barred by a Fine: As, if a Deviſe be of Land charged with the 
Portions, Cc. and the Deviſee levies a Fine to A. &c. the Portions incurred the 
after the Fine are barred. R. 2 Ca, Ch. 247. R. 1 Ca. Ch. 268, 278. If itbe Ha 
without Notice. 2 Ca. Cb. 125. Eg. Abr. 257. | 

So, an Equity of Redemption. Per Hale, Hard. 512. 2 Ver. 190. Cont. lea. 


Eg. Abr. 257. 
.: So, a Bill of Review. 2 Ver. 190. | 
Non- claim on a void Fine is of no Effect. E. Pomſret v. Ld. Vindſer, 7. 


1752. 2 Vezey 472.) 


r . 85 But an Intereſt not veſted ſhall not be barred by a Fine: As, if a Leaſe be 
un made to commence in futuro, a Fine and five Years Nonclaim, before the Term 
commences, is not a Bar. R. 5 Co. 124. 2 Cro. 61. Noy 23. Per Hah, 
Hard. 413. | 

So, if a Statute be acknowledged, a Fine by the Conuſor of his Land, and 
five Years Nonclaim, does not bar, if the Statute was not extended. 1 Mod. 217. 

Or, Judgment be ſuffered. Ca. Ch. 268. 
Or, a Decree in Chancery be againſt him, who levied the Fine. Bid. a 
So nothing ſhall be barred by a Fine and Nonclaim, which is not deveſted, a2 


put to a Right. R. 9 Co. 106. a. 3 Mod. 196. Ray. 149. And 


* 
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And therefore, if a Leſſee for Vears levies a Fine, and five Vears paſs; the 
Leſſor ſhall not be barred: for his Eſtate was not deveſted, but Parte. inis nibil 
zabuerunt. Hard. 401. . | 

If a Leaſe for Life be to 4. Remainder to B. for Years, Remainder to B. in 
Fee; if B. levies a Fine, the Eſtate for Life of A. ſhall not be barred : for it was 
antecedent, and not deveſted. Hard. 402. WS, | 

So, if a Man has a Rent, or Common, iſſuing out of Land, a Fine and Non- 
claim of the Land does not bar the Rent, Common, &c. for it was not deveſted. 
Vide PI. Com. 435. 8 5 

[If Lands are limited to the Uſe of 4. for Life, without Waſte, and if B. his 
Wife ſurvive him, and have Ifſue then living, then ſhe to have a Rent-Charge of 
20 J. and from the Death of both the Heirs of the Body of them to have one 
Annuity of 20/. theſe are two diſtin Rents, (Semb. ); and therefore, a Fine by 
A. and B. is no Bar to the Rents to the Heirs of the Body, which is in the Nature 
of a ſpringing Uſe of the Rent, not ariſen, but a mere Poſſibility, which cannot 
be barred. Whitfield v. Fauſſet, H. 1749. 1 Vezey 387.] | 

So a Fine by a Vendee of Tenant in Tail of the Gift of the King, the Reverſion 
being in the King, and Non-claim for five Years, does not bar the Iſſue in Tail. 
Semb. 1 Sid. 166. Vide Eftates, (B. 31.) 

So, if there be a Deviſe for Years for Payment of Debts and Legacies, Re- 
mainder to B. in Tail, who enters and pays ſeveral, and afterwards levies a Fine; 
this does not bar the Term. Dub. 3 Mod. 195. Sho. 73, 

- Truſtees, in whom the legal Eſtate is, on ſeveral Truſts, particularly to 
raiſe Money, ſuffer one in Remainder to continue in Poſſeſſion of the Eſtate ; he 
is only Tenant at Will to them, and a Fine levied by him is void. Earl Fomfret 
v. Lord Vindſor, T. 1752. 2 Vezey 472.] : | 
II a Share in the New River is ſettled on A. for Life, with Remainders over 
and on his Death, his Heir having the Settlement conceals it, and claims a Right 
to it, as if no Settlement made, and levies a Fine of it, and then receives the 
Dividends ; this is not a Seifin to warrant the Fine, and it has no Operation to 
alter the Right of the Parties. Lord Townſend v. Windham Aſh, P. 1745. 

Atkyns 336. | FI | 
a 8, if 3% -F be levied by Leſſee for Life, or Years, and he continues the 
Payment of the Rent, &c. it does not bar: for it would be fraudulent. R. 3 
Co. 77, Fermor. 

It a Mortgagor levies a Fine, and he continues in Poſſeſſion, and five Years 
paſs; the Mortgagee ſhall not be barred : for the Fine was fraudulent as to him. 
Per Ch. J. 1 Vent. 82. Per Hale, Hard. 42 

If Ceftuy que Truſt of a Term purchaſes the Inheritahce, and levies a Fine, and 
the Intent appears, that the Term ſhall be preſerved to protect the Purchaſer ; 
the Term is not barred. 1 Vent. 82. 1 Sid. 460. Per Vent. 2 Vent. 329. 
Hard. 401. | | 

If £ conveys to B. and covenants to make further Aſſurance, and afterwards B. 
leaſes for Years to A. who makes Aſſurance by Fine; if the Intent appears, that 
the Term ſhall be preſerved, it is not deſtroyed by the Fine. Hard. 402. 

If a Truſtee, or Mortgagee levies a Fine, the Truſt, or Equity of Redemption, 
ſhall not be barred. Per Hale, Hard. 512. 

So a Truſt, or as any created by a Fine and the Uſes declared upon it, ſhall 
never be barred by the ſame Fine and Nonclaim. R. Ca. Ch. 278. | 

So a Fine and Nonclaim ſhall not be a Bar of an Equity, which does not 
directly charge the Land in the Fine, but only the Perſon in Reſpect of the Land. 
R. Ca. Ch. 278. 


n 
- 


Vor. III. 4 Y (K) Who 


7 


1 


: (K.) Who are not barred. 
i (66 . J they claim within five Years. 


Y the St. 18 Ed. 1. De Modo levandi Fines, All were barred by a Fine, if 
they did not put in their Claim within a Year and a Day; and this was the 
Common Law. 2 Inft. 518. 3 5 

But by the St. 34 Ed. 3. 16. Nonclaim upon a Fine was not a Bar, 

Yet by the Sz. 4 H. 7. 24. A Fine, Ge. ſhall conclude all, as well Privies as 
Strangers, &c. ſaving to every Perſon and Perſons and their Heirs, other than 
the Parties, fuch Right, Claim, and Intereſt, as they have to or in the faid Lands, 
Sc. at the Time of the Fine ingroſſed; ſo as they purſue the ſame by Action or 
Entry within five Years after the Proclamations made. _ | 

And therefore, every Stranger to a Fine, who has a preſent Right to the 
Land at the Time of the Fine levied, ſhall not be barred, if he purſues: his 
Claim, by Action or Entry, within five Years after the Proclamations made 
upon the Fine. . 

But a Man, who has a preſent Right, ought to claim within five Years, other- 
wiſe he ſhall be barred; As, if a Leſſee for Years be ouſted, and his Leſſor diſ- 


ſeiſed, and the Diſſeiſor levies a Fine; the Leſſor ought to claim within five 


Years \ for he had a preſent Right. R. 9 Co. 105. 6, Podger. Vide Po. 
K. 2. OY 3 
1 So, if a Copyholder for Life, or Years, be ouſted, and the Lord diſſeiſed, and 
the Diſſeiſor levies a Fine; the Lord ought to avoid it within five Years ; for he 
has a preſent Right. 9 Co. 105. 6. | . 
If Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine, and five Years 
paſs ; the Iſfue in Tail ſhall not have five Years after the Death of Tenant in 


Tail: for his Father had a preſent Right to the Entail. PI. Com. 374. a. 


(K. 2.) Or within five Years aiter a new Right accrued. 


So, by the Sz. 4 H. 7. 24. A Fine ſhall conclude, &c. Saving to all Perſons 
ſuch Action, Right, &c. as firſt ſhall grow, remain, or come to them after the 
ſaid Fine levied and Proclamations made, by Force of any Entail, or other Mat- 
ter had before the ſaid Fine; ſo as they purſue their Action, Right, &c. within 
five Years next after ſuch Action, Right, &c. accrued. _ 

And therefore, none who has a Right accrued after the Fine, for a Cauſe done 
before the Fine, ſhall be barred, if he claims within five Years after the new 
Right accrued. | | | 

As, if Tenant in Tail levies a Fine, and dies without Iſſue; he in Reverſion, 
or Remainder ſhall not be barred, if he claims within five Years after the Death 
without Iſſue. | IRA 

If Tenant in Tail, by Bargain and Sale, Leaſe and Releaſe, &c. conveys to B. 
who leviesa Fine; the Iflue ſhall have five Years after the Death of Tenant in 
Tail. R. Cro. El. 896. Ney 46. 

If Tenant in Tail diſcontinues, and the Diſcontinuee levies a Fine; the Iſſue 
in Tail ſhall have five Years after the Death of Tenant in Tail. Dy. 3. 6. P. 
Com. 374. a. 3 Co. 87. 6. F 

If a Mortgagee be diſſeiſed, and a Fine levied, and five Years paſs, and a'ter- 
wards the Mortgagor pays the Money at the Day ; he ſhall have 5 Years after 
the Money paid. PI. Com. 373. 4. ; | 

If a Huſband be diſſeiſed, and a Fine levied ; the Wife ſhall have five Yes 
after the Death of her Huſband, for her Dower. PI. Com. 373. a. 

If Tenant for Life, Remainder to A. in Fee, be diſſeiſed, and a Fine levied; 
he in Remainder ſhall have five Years after his Remainder commenced. P.. 

Com. 373. 6. | x 

If a Perſon Non-compos enfeoffs A. who levies a Fine; the Heir ſhall have 

five Years after the Death of the Feoffor. Pl. Com. 374. 6. i 


ve 


Com. 367. 6. 372. 6. 


Fn IN: £5 


If a Son purchaſes, and dies, and his Siſter enters, and is diſſeiſed, and a 
Fine levied ; a Brother born afterwards ſhall haye five Years after his Birth. 
pl. Com. 374. 6. 


If an Othcer for Life levies a Fine of Lands appertaining to his Office ; his 
Succefior ſhall have five Years after his Death. P/. Com. 538. 6. 8 Gh, 

So, if a Man has a 2 Right at the Time of a Fine, and afterwards a new 
Right accrues; he ſhall have five Years after the new Right accrued : As, if 
Tenant for Life levies a Fine, and afterwards dies; tho' the Leſſor had a Right 


at the Time of the Fine, for the Forfeiture, yet he ſhall have five Years 8 | 
71. R. Cro. El. 220, 254. Cont, PI. 


Death of the Leſſee. Per Dyer. Mo. 


Com. 373. 6. Agreed Cro. Car. 157. Dy. 3. b. in Marg. R. acc. 1 Lev. 212. 
So, if a Leſſee for Years makes a Feoffment, and the Feoffee levies a Fine; 

the Leſſor ſhall have five Years after the Expiration of the Term. R. 1 Vent. 

241. Ray 219. 2 Lev. 52. Cont. Pl. Com. 374. a. Vide Ante, (K. 1.) 

So, if a Leſſee of a future Term dies, and the prior Term expires, then the 


Leſſor enters, and levies a Fine, and five Years pafs, and then B. takes Admini- 


ſtration to the Leſſee ; he ſhall have five Years afterwards ; for no one had Title 
till Adminiſtration. R. 2 Cro. 60. 1 


If A. Tenant pur auter vie, Remainder to B. for Life, Remainder to A. in Fee, 
be difleiſed, and the Diſſeiſor levies a Fine, and five Years paſs, then B. dies; 


A. ſhall have other five Years for the Remainder in Fee. Per 4 FJ. 2 cont, Pl. 


If a Huſband diſcontinues Land of his Wife, upon © Condition, which is 
broken, and then five Years paſs after a Fine; the Iitue, barred of Entry for 
the Condition broken, ſhall have other five Years after the Death of his Mother, 


for the Diſcontinuance. Pl. Com. 367. 6. 

If a Diſſeiſor takes to Wife the Diſſeiſee and is diſſeiſed, and a Fine levied; 
their Iſſue after five Years after the Fine, ſhall hive other five Years after the 
Death of his Father, as Heir to the Difſeifiee. PI. Com. 467. . 

If a Statute be acknowledged to A. and afterwards another to B. and afterwards 
aFine levied ; if the Statute to A. be ſatisfied, B. ſhall have other five Years. 
R. Skin. 263, 4. Vide infra. | 

But a Man ſhall be barred, if he does not purſue his Claim within five Years 
after his Right accrued. 


And if he, to whom the Right firſt accrues, does not purſue his. Right 
within five Years ; his Heir ſhall be barred. | | | 
So, if he to whom the Right firſt accrued, hadionly in Tail, and did not pur- 
ſue within five Years ; the Ifſue ſhall be barred. R. Dy. 3. 6. Pl. Com. 374. 
Acc. Cro. El. 896. 3 Co. 87. 5. | 
So, if he who has a Right dies within five Years, his Heir within Age, be- 
yond Sea, &c. ſhall be barred, if he does not purſue within the firſt five Years: 
for, where the Time attaches in the Anceſtor, the Heir, tho' an Infant, &c. 
ſhall never have longer Time. R. PI. Com. 37 5. 6 
So, if A. makes a Leaſe for Years, Remainder after his Death, to B. for 
Years, and afterwards levies a Fine; admitting this to be a good Contingent 
Remainder, not deveſted by the Fine, yet if B. does not claim within five Years 
after the Death of A. he ſhall be barred. R. Ray. 151. 3 
So a Man ſhall be barred, if he does not purſue his Right within five Vears 
after the Accruing, tho' he had not then a Right to the Poſſeſſion: As if Ten- 


. 


Fine, and dies without Iflue, and afterwards the Leaſe expires ; the Rever- 
loner ought to enter within five Years after the Death without Iſſue, and ſhall 
not have five Years after the Term expired; for he had not then a new Right. 
R. Cro. Car. 156. 

If the Conuſee of a Statute purchaſes the Inheritance and levies a Fine, and 
then Satisfaction is acknowledged upon the Statute, a Conuſee of another Statute 
ſhall not have five Years after Satisfaction acknowledged ; for he had not then 
any new Right. R. 2 Vent. 334. Vide Skin. 263, 4. Vide ſupra. | 

So, if the Impediment be removed only for a Month, or a Week, and afterwards 
anew Defect, or Impediment, happens; the Fine ſhall be a Bar, if there be not 


a Claim 


ant in Tail makes a Leaſe purſuant to the Sr. 32 H. 8. and then levies a | 


a — — — = _—_— — — — 
8 — — — => Pr 2 


— ——— 


2 — 


— — 


225 — - * 


— 
—_ 
— + - — a 3 0 
=X C 
3 * 2 
— haps 


w_r_—_ yy egy . 


= * — Bo T — 
* 


— — 


- 
— — — 


1 
1 4 

„ 

4 


EI. A ti, 5 


_ = 
a=, 2 + - 
— 


—.— — 


—— — — 
— _—_ 


— — — — 2 — — 
> — 2 — © 
— T b bs LEY 
Pe 


* - CO. ot. OOO OE UANAS tm Bon Oo re Gr A Rr t 4 
Pp — +4 


— eons 


_ — — 
” 4" 
SS — — — 
— — - 


— 


_— So * 9 
o ö — 222 „„ hm — — = 
— 7 - „ — 2 — — — — * — ns 
WA... DAME GIS of DO II. — — — 
4 72 . \ 
_— —— — K - 
0 4 
- 
„ © T - —d 


— 
—_——— 


— 
— — 
— 
— — £ — 


— — 


2 . Bo = — 
A — — . - — 8 ” — Syn 
f — 228 — 2x 25> A I 
l 2 — 
a 2 — . — > p 
, 2 * . . s * W - ET 1 -w —- 
- . * =; 2 » 2 F - © - 
——_— * 6 . X o * a — 
q oy — \ 1 +. «& —- - 4 . - 4 52 - * * * . — — — — Peg 
? » -* — — 2 - 
Y _ 928412 OF o — os mud... — Pn —\ — 14 - —>- 7 - > % xD .. - 2 2 — o - 
G of — 9 — — — : - Ow - . . ” = & - — = — * — s — 4 * SE _— 
2 8 — * — — - — ——— ** 2 * As 5 — — 4 2 5 
: * 1 Kt. C pes — . — — 2 3232 & 7 4 * — my „ ” - 8 - 
— — A - 
\ . p = 5 SA — L = & Fe ij — do — 2 
* * = - 8 — — bs * - - 2 — * 4 * o - — - x 
— G Se 2 — 8. > & 
2 oy 3 m_ „ — . 


| 
: 

” 7 b 3% 0 
. 5 
| * 
1 
AAR 
; 


— 
— 


— — 11 22 o 
— TIS Eo 8 


SY, - F Fa 
— ——— —— - 528 m4 
— 4 > — - * 


2 — — 
IT -=- 
— 
.- 


= — — 
Jas — — 


2 


— 
— ww 


— — — — — 


3 - 
—— 
— — 


— — — 


- . 
g = 
_— > 


= "> ads — — 2 3 
«2 = 


AM 
— —_— 


* - 
— 
K 8 — 
» 2 | EA 8 * 
| 0 l 2 [0 
. — — —v—— — — —a 
3 — — 


Aces — - —— 


- 
. 
* 


( 36 EN IANI E. 
: a Claim within five Years after the firſt Remoyal of the Impediments. P/. Com 


en eee eee 5 | 
| 5 Exceptions out of the St. 4 H. 7. ſhall not be taken by Equity. p,. 
Com. 375-4. gofgſertdg l Wen 


N (k. 3.) If they be an Infant, Feme Covert, &e. 


By the Common Law, and by the Sr. 18 Ed. 1. De Modo levandi. Fines, In- 
fants, Femes Covert not examined upon the Fine, Perſons of unſound Memory 
or in Priſon at the Time of the Fine, were not barred. Pl. Com. 459. b. ; 
Nor Perſons. out of the Realm. . 
So, by the St. 4 H. 7. 24. A Fine ſhall conclude, Fc. all except Femes Cover: 
not Parties, Perſons within Age, in Priſon, out of the Realm, or not of whole 
Mind at the Time of the Fine levied, ſo as they, or their Heirs, take their 
Action or Entry in five Years next after they be uncovert, come of Age, out of 
Priſon, into this Land, or of whole Mind. | 
And if the Perſon was Covert and not Party, within Age, in Priſon, out of 
the Realm, or not of whole Mind, when the Right firſt grew or came, Ge. they 
ſhall have five Years after they become diſcovert, &c. | 
| And if .a Perſon has ſeveral Impediments ; he ſhall have five Years after the 
laſt Impediment removed. 1 Led. 215. Pl. Com. 37 5. 4a. 
So, ifa Perſon becomes Covert or under any other Impediment, before the 
laſt Proclamation ; they ſhall have five Years after the Impediment removed, tho 
they were not under it at the Time of the Fine levied. Pl. Com. 37 ö. a: 
80 an Infant ſhall have five Years after full Age, tho' the Fine was levied 
when he was en Ventre ſa Mere. Pl. Com. 366. a. | 
: 80, if the Anceſtor: was within Age, beyond Sea, Sc. and died before full 
Age, or Return, his Heir ſhall have five Years after his Death. R. 1 Leo. 212. 
Cro. El. 220. | „ 
So, if an Heir, at the Death of his Anceſtor beyond Sea, Cc. be within Age, 
Sc. he ſhall have five Years after his full Age. 1 Leo. 212. 
So, if a Huſband levies a Fine, and is outlawed for Treaſon, and dies, and 
afterwards the Outlawry 1s reverſed ; the Wife ſhall have Dower five Years after 
theOutlawry reverſed, tho' ten Years be paſſed after the Death of the Huſband, 


R. Mo. bg. 
(K. 4.) If the Caſe be out of the Statute. 


If an Infant dies during his Infancy, his Heir ſhall have Time to avoid the 
Fine for ever: for he was excepted out of the Sr. 4 H. 7. and was not within the 
Clauſe, which binds to claim within five Years after he comes to full Age ; foe 
he never was at full Age. R. 4 Co. 125. 6. 2 Inft. 519. Semb. cont. Cro. Car. 
200. | 
So, if a Feme Covert at the Time of a Fine, a Man Non ſane, in Priſon, ot 
out of the Realm, dies during the Corerture, Infanity, Impriſonment, or Ab- 
ſence out of the Realm; the Heir is not within the Act, but may avoid the Fine 
i at any Time. 4 Co. 125.6. 2 Inf. 519.—Cont. 1 Leo. 212, for he thall have 
| but five Years nr the Impediment removed. 1 Leo. 215. | 
So the Succeſſor of a Biſhop, Dean, Parſon, &c. ſhall not be bound by Non- 
Z claim within five Years : for a Biſhop, Dean, Parſon, or other Eccleſiaſtical 
| IRE Sole Nn is not within the Purview of the Act. PI. Com. 37 5. 6. Vide 
| Ante, (I. 1. 

So, if an Infant avoids a Fine within Age, and a Diſſeiſor afterwards enters, 
and enjoys for ten Years ; it ſhall not be a Bar; for when he had avoided the 
Fine, it ſhall be void for ever. P/. Com. 366. à. 
PR ny it may be avoided by an Infant within Age, as well as at full Age. 

eo. 212. | | 

How a Claim ſhall be made to avoid a Fine, and by whom, Yide Clain, 
(B. 1, &c.) | | 0 

2 9 


1 


Is * b 
N . 


.) How @ Fine operates. 


Fine fur conuſance come ceo, &c. without Conſideration or Uſes declared, 

whether the Conuſor is in Poſſeſſion, or the F ine is of a Reverſion, enures 
to the old Uſes, and the Conuſor ſhall be in of the old Uſe; and tho' it paſſes 
Nothing, yet after five Years, and Non-claim, it operates as' a Bar. Armſtrong 


v. Wolſey, H. 28 G. 2. 2 ilſ. 19.] | 
A Fine may enure toa Confirmation of a former Eſtate, which was defeazable 
before: As, if Tenant in Tail by Bargain and Sale, Leaſe and Releaſe, &c. 
conveys to B. in Fee, and afterwards levies a Fine to B. and his Heirs ; this 
gives him a baſe Fee determinable upon his Death without Iſſue. Vide 1 Sand. 
261. : | 
So, if he levies a Fine to the Heir of the Bargainee. 1 Sand. 261. 
So, if Tenant in Tail makes a Leaſe, Ce. and afterwards levies a Fine to the 
Leſſee, * a Stranger; this enures to a Confirmation of the Leaſe. Vide Eſtates, 
B. 25. | 
[If : Marriage-Settlement by Leaſe and Releaſe, has a Covenant to levy a Fine, 
which is done afterwards in the ſame Term, and after the Marriage, the Operation 
of the Deeds and of the Fine ſhall not be divided, and confidered diſtinctly; the 
Deeds were incompleat, and only executory till the Fine is levied ; they operate 
as Declarations of the Uſes which ariſe out of the Fine which paſſes the Eſtate, 
and all ſhall be taken together as one and the ſame Aſſurance. Doe v. Whitehead, 
H. 32 G. 2. 2 B. M. 704.] | 
So, if a Huſband, ſeiſed in Right of his Wife, makes a Leaſe not warranted 
by the Str. 32 H. 8. andafterwards the Huſband and Wife levy a Fine to B. the 
Leaſe ſhall be confirmed, and the Leſſee ſhall hold during the Term. Per 
Gawdy, Wray cont. 4 Leo. 15. | 
But ſuch ſubſequent Fine has not Relation to affirm the firſt Eſtate ab initio. 
And therefore, if Tenant in Tail bargains and ſells Lands to B. and his Heirs, 
B.dies, and afterwards he levies a Fine to his Heir ; this has not Relation to make 
a Deviſe of B. to be good. R. 1 Sand. 261. 
So a Fine may enure by way of Extinguiſhment : And therefore, if Tenant in 


the Leaſe, or other Eſtate, ſhall be indefeazable; for his Right during ſuch 
former Eſtate was extinct by the Fine. R. Jon. 60. 2 Cro. 689. Vide Eflates, 
(B. 25.) | 

[If Lands are deviſed to A. and B. and the Survivor, and his Heirs, in Truſt 
to fell, A. and B. by Fine may paſs a good Title to a Purchaſer by way of E/- 
toppel ; per Talbot C. who cited Weale v. Laver, Polexfen 54. that a Fine paſles 


_ by Contingency happening afterwards. Yick v. Edwards, T. 1735. 3 P. 
FS. 

800 . Iſſue in Tail levies a Fine, and before, or afterwards, the Tenant in 

Tail makes an Eſtate by Leaſe, or otherwiſe. R. Jon. 60. 

So, if Tenant in Tail covenants to ſtand ſeiſed to the Uſe of himſelf for 
Years, and afterwards to his Son for Life, Remainder over, and then levies a 
Fine to à Stranger. Dub. 2 Lev. 84. 

: So, if a Diſſeiſee levies a Fine without declaring any Uſe, it enures to the 
Benefit of the Diſſeiſor. R. 2 Co. 56. a. Adm. 1 Lev. 128. 

But if Tenant for Life be diſſeiſed, and afterwards he in Reverſion levies a Fine 
to B. this ſhall not enure to the Benefit of the Diſſeiſor, but to the Conuſor. 
demb. cont. 2 Co. 56. 4. Acc. per 2 J. Cro. Car. 484. / 

So, if a Diſſeiſee levies a Fine to B. and declares the Uſe to him; it does not 
enure to the Diſſeiſor Per Bridgm. 1 Lev. 128. 


Vide more concerning Fine, in Amendment, (N.)—Baron and Feme, (G. 1.) 
Chancery, (3N. 3 2.) — Enfant, (B. 2.) - Pleader, (2 > 14.) 
Vor. III. 4 2 — FINES. 


Tail makes a Leaſe, or other Eſtate, to A. and afterwards levies a Fine to B. 


an Eſtate not veſted by way of Eſtoppel, and conveys the Intereſt of ſuch Eſtate ac- 
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FINES AND AMERCIAMENTS. 
Vide Chancery, (3 K.)—Chimin, (C. 1 3:)—Copybold;:-(H: 1, &c.— 
M. 4. Leet, (H. —N. 1, &c.—0. t, &c. nme (H. 8.) 

—Prerogative, (D. 51, ec. sauer, (F. 7. | 


OO OR T. FR De = 
# vil. Bube | | 
e 8. 


Vide Juice of Peace, (B. 44. * ** ˖ 
rr e 
Vide Chancery, (B 8.)—Impriſanent, (D.) 2 


r 

Vide Wreck (A. 

BY» 8 t een 
Vide Afion upon the Caſe for a Diſturbance, (A. 4.) 


by 

F O 1. K M 0 T E. Po 
Vide Courts, (O. 7. 

7 O Rn R E A K 4 N C E hy 
Vie Action upon the Caſe upon Aſſumphit, (B. 1.) 2] 

F wu 


— 


—B: 


FORCE AB LE ENTRY. 
| (A) Foxcible Entry. | 


(A. 1.) How reſtrained. 


the St. 5 R. 2. 8. None ſhall enter into Lands, Cc. but when the Entry 
is legal; and then in peaceable Manner, and not with ſtrong Hand, or 


Multitude. 


By the St. 15 R. 2. 2. On Complaint of F orcible Entry into Lands, Bene- 
fices, or Offices of Holy Church, the Juſtices of Peace with the Poſe of the 
— ſhall go to > the Place, &c. and if they, or he, find any held deren! 

ſhal 


3 


FORCE ABL E ENTRY. 


ſhall commit them to the next Gaol, till, convict by Record of rah, oy uſtices, 
they make Fine and Ranſom, 

Andall of the County, and the Sheriff (att aſſiſt, Sc. on Pain of Fine and 
Ranſom. 

By the S7. 8 H. 6. 9. On Complaint of Forcible Entry, or Detainer, the Juſ- 
tices of the County, or Mayor or 1 in a Corporation, at the Coſts of the 
party, ſhall cauſe theſe Statutes to be executed. 

And whether the Perſons be preſent, or gone, ſhall inquire, &c. of ſuch 
Forcible Entry, or Detainer. 

So, by the &. 21 Fac. 1. 15. The Juſtices ſhall give the ſame Remedy for 
Forcible Entry, or Detainer, on a Term for Years, Copyhold, Land held by 
Elegit, Statute- Merchant, or Staple, or Guardian in Chivalry, as on Freehold. 

And theſe Statutes extend, where the Entry, or Detainer, is with Force. 
F. N. B. 248. C. 

So, if the Entry, and alſo the Detainer, be forcible ; ; tho' the Statute ſpeaks in 
N F. N. B. 248. D. 19 H. 6. 32. 4. R. Mar. 6. 


7 2.) What ſhall be. 


Forcible Entry is, when a Man enters into Lands. or Tenements manu Jorti: | 
As, if he brings unuſual Weapons. Co. L 257. 6. H. F. C. 138. 
Or threatens Violence. Bid. | 

Or breaks the Door of the Houſe, being lockt. H. 138. 

Or ejects the Poſſeffor with Violence. 151. 

So, if he enters into a Church with Force. R. 1 Sid. 101. 1 Lev. 90. 
And one alone may make a Forcible Entry. H. 138. | 

Tho' it be an Infant, or Feme Covert. Vide Cromp. 69. a. b. 

So, if one alone uſes F orce, all in Company are guilty. Co. L. 257. b. 

If he breaks ws Door, and enters, tho' no Body be within the Houſe. R. 
2 Rol. 2. | 

So it ſhall be a F aniihle Entry, if it be attempted with Force, tho' obtained 
by Intreaty. 

If he enters by Force, tho' he does not eject the Owner, nor continue in 
Poſſeſſion. 

If he enters by Force to make a Diſtreſs for Rent due. Vide Cromp. 69. 6. 

Or to take Graſs, Corn, &c. Vide Dalt. c. 126. Cromp. 68. 

If he be accompanied, or weaponed, in ſuch a Manner, that People may fiend 
Force, tho' he does not uſe Force. 

So it ſhall be a Forcible Entry, if he enters with a Multitude. H. P. C. 1 38. 

The Number of 10 makes a Multitude: But what ſhall be ſo, lies in the Diſ- 
cretion of the Juſtices. Co. L. 257. a. 

If a Maſter enters with an unuſual Number of Seryanta. Co. L. 257. 6. 


(A. 3.) What not. 


But it ſhall not be a Forcible Entry, if there be not an actual Entry. 

2 if he does not enter forcibly; As, if he opens the Door with a Key. 
2 Rol. 2. 

Or enters by an open Window. 2 Ral. 2. 

Or, if the Entry bo without Semblance of Force ; as, if a Man comes in a 
peaceable Manner, and intices the Owner out of Poſſeſſion. 

Tho he afterwards opens the Door, being only latched, and enters. H. P. C. 138. 
I afterwards excludes the Owner, by Shutting the Door, without other 
orce. 

Or, if he takes the Owner, and impriſons him, and then ſends his Servant 
praceably to make Entry; this is falſe Impriſonment, but not Forcible Entry. 


* 


ne- 
the Or if, after Entry, he cuts Corn, Graſs, &c. 
ly, Or, if the Entry be forcible, but not with Intent to do Wrong there 


A, if a Man goes croſs the Land with Force, or a great Company, to Church, 
a Market. 


80, 
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3% Kncnꝙbj  FORCEABLE ENTRY. 
So, i a Man enters an Houſe to apprehend aFelon, &c. 


Or, an Officer with Force enters to do Execution.” US DEL Ofet * 
Or, by Warrant of Law. * ac 


0 Foxcible Detainer. 
(B. 1.) What ſhall be. 


ORCIBLE Detainer is, when a Man, who enters Salts afterward, 
detains his Poſſeſſion by Force: As, if he threatens a an Damage to 
him who attempts to enter. H. P. C. 139. 
If he repels him with Violence. . 
Or continues the Door ſhut, when the Juſtices demand Entrance. H. P. C. 139 
If he brings more Arms chan his Family uſually has. Lid. g 
Or more Perſons than his uſual Family. H. 139. 
Or the Juſtices find unuſual Arms or Company there. 
If he lodges Arms or Men at a neighbouring Place. H. P. C. 139. 
If at the End of his Term, he keeps Drums, Guns, Halberts, to oppoſe the 
Entry of the Leſſor; tho' no one attempts an Entry. R. 2 Cre. 199. 
So it ſhall be a Forcible Detainer, if a Leſſee at Will detains with F orce, after 
the Will is determined. Vide Cromp. 70. 6. 


Or a Mortgagor, after the Morg 25 is forfeited. Vide Dali. c. 1 ' 
Or a Feoffee of a 8 ter Entry or Claim by the Diſſeiſee. Vit: Q 
Cromp. 69. 6. 
So, if a 2 Leite, with Force, reſiſts a Diſtreſs for Rent. Vide Cromp. 69. b. 70. 
or foreſtalls, or reſcues the Diſtreſs. Vide Cromp. 69. b. 
(B. 2.) What nor. M 
- Butit is not a Forcible Detainer, if a Leſſee at Will, after the Determination 8 
of the Will, denies Poſſeſſion to the Leſſor, when he demands it. Vid N 
Cromp. 70. 6. kts. 5 
Or ſhuts the Door againſt the Leſſor when he would enter. Vide Cromp. 70. b. Er 
So it is not a Forcible Detainer, if he keeps out a Commoner, by F orce, upon 
his own Land. Cro. Car. 486. 
So, by the Sr. 8 H. 6. 9. Any in Foſſeſſion three Years, by himſelf, or any under 
whom he claims, may detain with Force. 8 


And by the Sr. 31 El. 11. No Reſtitution ſhall be given on an Indictment of WW Pea 
Forcible Entry, or Detainer, where the Party hath been three Years in quiet B 
. Poſſeſſion before the Indictment found, and his Eſtate not determined. 
But if A. was in quiet Poſſeſſion three Years, and then diſſeiſed by Force, and 
reſtored ; he cannot afterwards detain with Force within three Years after his 
Reſtitution : for his Poſſeſſion was interrupted. R. Dy. 141, 2 


(C) Remedy, by Action, 


N Action lies upon St. 15 R. 2. 2. againſt him who makes a Forcible Entry. 
A, So, upon St. 8 H. 6. 9. unit him who makes a Forcible Entry, of 


Detainer. 


Vide Pleader, (2 S. 20.) 
(D) Remedy, by Juſtices of Peace. 
(D. 1.) Upon View. 


y the St. 15 R. 2. 2. A Juſtice of Peace may go to the Place, &c. _ 
N * any hold forcibly, Hat commit, &c. till, convict by Record of the 
"Juſtice, they make Fine and Ranſom. ia 


[ 


FORCEABLE ENTRY. 363 


And ꝭ therefore, any Juſtice of the Peace, upon View of the Force, may make 
2 Record of it, and commit the Offender. Vid Dalt. c. 44. 
And this, without a Writ directed to him to execute the Statutes. 
And, upon any Information, without a Complaint of the Party. 
So every Juſtice may take the Sheriff, and Po//e Comitatili, to reſtrain the Force. 
Vide Dalt. c. 44. | | e 
le may break open a Houſe to remove the Force. Vide Dalt. c. 44. | 
The Record made by a Juſtice upon View, ' ſhall be a Conviction, and is not 
traverſable. Vie 8 Co. 121. Dale. c. 44. $f, 
And ought to be certified to B. R. or the next Aſſiſes, or Quarter- ſeſſions. 
Vide Dalt. c. 44. | 
And the Party convicted ſhall be there fined. Bid. 
But the Juſtice himſelf cannot fine. Dub. Dalt. c. 44. Vide Sal. 353. 
And if a Defect appears, in the Conviction, to B. R. it ſhall be quaſhed. 
1 Sid. 156. — . 0 11 | 
If the Conviction is in the Preter-perfe&t Tenſe, acce/ſimus & vidimus, inſtead 
of the Preſent Tenſe, it ſhall be quaſhed. Rex v. Landen, J. 7 G. Str. 443.1 
[The Juſtices of Peace muſt ſet the Fine; and they muſt do it before they 
commit the Offender, tho' they may take a reaſonable Time to conſider of 
it. If no Fine is ſet by the Juſtices, and the Offender is committed, B. R. 
cannot ſet the Fine, but will quaſh the Conviction. Rex v. Ewell, M. 1 G. 2. 


Str. 794. Ld. Raym. 1514-] 
(D. 2.) By Inquiſition. 


So by the St. H. 8. 6.9. A Juſtice of Peace, whether the Perſons be preſent 
or gone, ſhall inquire of ſuch Forcible Entry, or Detainer : And on ſuch Inquiry 
ſhall direct Warrants to the Sheriff, to ſummon indifferent Perſons, near the 
Lands, baving 405. per Ann. to inquire, &c. | \ 

And ſhall return 20.. the firſt Day on each ſummoned, 40. the next Day, and 
51. the next, and ſo double; on Pain of 20/. | 

And therefore, every Juſtice of Peace may make Inquiſition upon a Forcible 
Entry, or Detainer. 


(b. 3.) By Indietment. 


So an Indictment may be for a Forcible Entry, or Detainer, before Juſtices of 
Peace of the County where the Land lies, at the Quarter-Seſſions. 
But an Indictment for a Forcible Detainer, ought to ſhew, that the Entry was 


peaceable. R. 2 Cro. 151. Vide Poſt, (D. 4.) Cent.. | + 
[One Joint-tenant may be indicted for a Forcible Entry upon the other Joint- 


tenant. Rex v. Marrow, M. 9 G. 2. B. R. H. 174.] 


The Indictment ought to be certain: and therefore, it ought to ſhew the P. 4.) 


Certainty of the Houſe or Band where the Entry was: for, if it ſays, in unum . 
Tenementum, it ſhall be quaſhed. 2 Rol. 46. Vids India- 


So it ought to ſhew, what Eſtate he had in the Land where the Entry was ze (6. 1, 
made: As, before the St. 21 Fac. it ought to ſhew that he had a Freehold. * 
And ſince, it ought to ſay, what Eſtate he has: for perhaps he is only Tenant 
at Will. Semb. 1 Sal. 260. R. 1 Sid. 102. : 

And tho' it afterwards ſays, quod diſſeinwit, it is not ſufficient : for that is only 
an Implication of a Freehold. R. 1 Vent. 306. 
So, Poſſefionatus pro Termino, is not ſufficient, without ſaying, for Life, or for 
Years. I Vent. 306. | | | 
do it ought to ſay, adtunc exiſten his Eſtate : for, at the Time F the Indiciment, 
is not ſufficient. K. 2 Cro. 214, 639. | 
And adtunc & adbuc exiſten, &c. will be repugnant. Sho. 272. 
do it ought to alledge an expreſs Expulſion: for it is not ſufficient to ſay, quod 
intravit, & eum diſſeiſitum & expulſum extratenuit ; but it ought poſitively to ſay, 
fuod fuit diſſefitus. R. 1 Sal. 260. 
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(D. 6.) 
How made. 


or Detainer is found, ſhall put the Party im Poſſeſſion of the Lands ſo enterel 


Carth. 496. 


cretionally and will do it, unleſs Defendant plead very ſoon, and take Notice of 
Trial within Term. Rex v. Marrow, M. 9 G. 2. B. R. H. 174.] 


Cro. 151. | | 
"OF "It the Conviction is quaſhed, Reſtitution muſt be awarded, tho' the 


FORCEABL E ENTRY. 


An Indictment for a Forcible Entry may be quaſhed upon Motion, before 1 
Fine is ſet ; not afterwards," without a Writ of Error. Sal. 450. 80 
But an Indictment for a Forcible Detainer ſhall be good, tho it does not ſhew 
whether the Entry was by Force, or peaceably: for Certainty is only neceſſary * 
the Point charged; and if it is not ſaid, by Force, it ſhall not be intend d 
Dub. 2 Cro. 20. Vide Ante, (D. 3.) Cont. c f 
So an Indictment for a Forcible Entry is good, tho' it ſays, adbuc detine- 
without ſhewing, that it was contra Pacem : for perhaps the Detainer was without 
Force. R. 2 Cro. 32. | 1 | 7 
So it is ſufficient to ſay, diſſeiſivit, without adding, & expulit. Ibid. 
uod fuit pęlſelſionatus pro Ter mino Annorum, without ſaying, how many Year, 
1 Vent. 306. - | 


0. 5.) When Reſtitution ſhall be made. 
By the St. 8 H. 6.9. A Juſtice of Peace, if on Inquiry, &c. a Forcible Entry 


or holden. Py: ed 
And the Juſtice ſhall make Reſtitution, after Inquiſition found, to the Party 
ouſted, by - himſelf, or by his Precept to the Sheriff, Per 2 J. Ray. 85. 


-So- Reſtitution ſhall be made upon an Indictment at the Quarter-ſeflions. 
H. P. C. 140. a 

So B. R. ſhall make it by a Writ to the Sheriff, if the Indictment be removed 
into Court by a Certiorari, or Certificate of the Juſtice. H. P. C. 140. Vide 
Daw." £3265. © ; | | 

[If Indictment is removed by Certiorari, B. R. may award Reſtitution, diſ- 


e 


So, Juſtices of Gaol-Delivery, upon an Indictment before them. Sav. 68. 
So- Re-Reſtitution ſhall be, where the Indictment is quaſhed, Sav. 68. 2 


Party's Title is expired ſince the Conviction. Rex v. Fones, M. 8 G. Str. 474. 

So Reſtitution ſhall be to a Diſſeiſor ouſted by the Force of the Diſſeiſet. 
Vide Dalt. c. 132. | 

To a Leſſee, tho' the Leſſor, who was diſſeiſed, thereby oppoſes it. Vid 
Dalt. c. 132. 

To a Copyholder, tho' his Lord oppoſes it. Vide Dalt. c. 132. Cont. before the 43 
St. 21 Jac. 15. Dy. 142. a. in Marg. 


A Juſtice of Peace, or Sheriff ſhall break open a Houſe to make Reſtitution. 
(D.'7.) When not. 


But no Writ of Reſtitution ſhall be awarded, where the Party has Poſſeſſion. 
Mar. pl. 12. : 

Nor, to an Advowſon, Common, Rent, Cc. for it ſhall only be to Land 
Vide Dalt. c. 44. 

Nor where he, who uſed Force, has the Poſſeſſion by Operation of Law: 4 
if a Diſſeiſee enters, and afterwards, by Force, ouſts his Diſſeiſor; the Poſſeſſion 
ſhall not be reſtored : for it was reveſted in the Diſſeiſee by his Entry. Vit 
Shale. £123 | | 

Nor, ifs Leſſor enters by Force upon the Leſſee, for a Forfeiture. Sal. 55): 

Nor, to any other than him who was ouſted by Force: As, to his Heir. V 

Dale. c. 132. 
Or any Abator, after the Death of the Anceſtor. Yide Dalt. c. 132. | 

Nor, if the Party tenders a Traverſe to the Inquiſition, 1 Sid. 287. Tt (hall 
be ſtayed, or granted at Diſcretion, H. P. C. 141. It ſhall be ſtayed, Sal. 26% 
Vide Sal. 588. Semb. that it ſhall be ſtayed. 50 
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But it is ſaid, that it ſhall be granted. Mod. Ca. 11 6. 

So, upon a Certiorari delivered to remove an Indictment, it ſhall be ſtayed. 

P. C. 141. | | 
0 if the Indictment appears inſufficient. H. P. C. 140. 

And in ſuch Caſe, Reſtitution granted may be ſtayed before Execution. id. 

So 1 HIER ſhall not be, after a Conviction by a Juſtice upon his View. 
1 Vent. zog. | 

Nor, dy Juſtices of Aſſiſe, Gaol-Delivery, or Juſtices of Peace; if the Indict- 
ment was not found before them. H. P. g 140. Vide Dalt. c. 44, 131. 

So Reſtitution ſhall not be, unleſs immediately ; not four or five Years after- 
wards. R. Carth. 496. 

Nor, by St. 31 El. 11. If by Plea it appears, that the Party had Poſſeſſion for 
three Years before the Inquiſition found. R. Ray. 85. Sal. 260. 

Tho' the Plea does not ſhew, how he was poſſeſſed. R. Ray. 85. 1 Sid. 149. 


(D. 8.) Suppreſſion of Riots. 


A Riot is, when three or more aſſemble, and do an unlawful Act. H. P. C. (D.8.) 
. What ſhall be 
137. Vide 3 Iii. 176. yy = wh 
If fix Perſons are indicted, two of them die untried, two found not Guilty, 
and two found Guilty, it is good, for it ſhall be ſuppoſed it was committed 
with thoſe who have not been tried, and Judgment ſhall not be arreſted, Rex v. 
Scott, M. 2 G. 3. 3 B. M. 1262.] 
As, if they make a Battery upon another. 3 Inft. 176. 
Hunt in his Park, Chaſe, Warren, Sc. Did. 
Enter upon his Poſſeſſion, or deſtroy his Corn, Herbs, Goods, Cc. Bid. 
So if three or more aſſemble to do a lawful Act in an unlawful Manner: As, 
to abate a Nuſance, and they do it with Threats, and boiſterous Behaviour. 
Vide Dalt. c. 137. 
To ride to Market, Cc. and they do it in Harneſs, Sc. Vide Dalt. c. 138. 
If a Man, upon Menaces made to him, afſembles a Company to go with him 
for his Defence. Vide Dalt. c. 137. 
If he enters Land to which he 2 Title, with Numbers, and in a forcible 
Manner. Vide Dalt. c. 138. | 
If he rides Simmington in a tumultuous Manner. R. 3 Keb. 579. 
If an Aſſembly be upon an unlawful Occaſion, and he who comes upon a 
lawful Cauſe, joins in an Affray which happens, he may be a Rioter. Mod. Ca. 
1 For where the Aſſembly was unlawful, the Act of one ſhall be imputed to 
Per Holt, Sal. 59 5. 
So if, in a Journey, the Company beat a Stranger riding on the Road, it will 
be a Riot in all who act: for when the Quarrel began, it began to be an unlawful 


Aſſembly. R. Sal. 595. 


A Rout (from the German Word Rat) is, when they aſſemble for an unlawful (p. g.) 


ſembly. 


But it will not be a Riot, if three or more aſſemble to do a lawful Act, and D. 11.) 
they doit in a lawful Manner: As, to remove a Nuſance. Vide Dalt, c. 137. What not. 
Or, to defend a Man in his Houſe againſt Violence. Bid. 
So, if the Servants of the Owner of a Houſe enter by Force, by Command of 
their Maſter, when the Servants of him, who has the Cuſtody of the Houſe, 
oppoſe them. R. Mo. 787. 
So, if they aſſemble to do an Act which ſeems lawful ; As, to remove Timber 
to which they claim Title. Vide Dalt. c. 137 
So, if divers, Clamore riotoſe, prevent an Election of Officers in a Borough ; it 
is not a Riot, if the Right of Election be not ſhewn : for, to make a Riot, there 
ought to be an unlawful Act, and an unlawful Aſſembly. R. Sal. 594. 1 


Deſign, and move in it, but do not execute it. Vide Dalt. c. 136. What a Rout. 
An unlawful Aſſembly is, when three or more aſſemble to do an unlawful 1 dl 
Act, but do nothing. H. P. C. 137. Nutr wp # agg 
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If they break the Door of "th Guildhall, if it is nat ſhewn Whole Houts it was 
for perhaps it belonged to ee R. 8550 3 "Ss | 
So, if divers aſſemble peaceably, upon a lawful Occaſion, it will not be a Riot 
tho' a ſudden-Aﬀray happens. Mod. Ca. 43. K. $4. 595g. : *- * 
So, if a Man, accompanied with yea does an Outrage; it is not a Riot 
in the Servants, who did hot intend Miſchief : för none ſhall be a Rioter, exce 
him who acts, when the Aſſembly was not with a bad Intent. Sa“. 595. 

Tho' he had more Servants than he, uſually had, Pile Dalt. c. 136. 
If a Jury, or Poſſe Comitatilt, quarrel among themſelves. bid. 
If Travellers quarrel, and beat one of the Company. _ 
So it is not a Riot, if ſeyeral aſſemble at an Alehouſe in Friendſhip ; tho' the 
ought not to do it. Vide Dalt. c. 136. Wy | J 
Or, for Sport; As, for Football, Bull-baiting, Bear-baiting, Cc. 17419. 
Or, for Dancing, Bowls, Cards, Dice, Gc. tho” they are not lawful Games 
Vide Dalt. 136. | | E 
So, if three are indicted for a Riot, and one only found Not Guilty, all ought to 
„ e acc nt ont ater 

Tho' the others made a Battery, they ſhall not be puniſhed for it; for the 

Offence charged was a Riot. Sal. 594. e | 


(D. 12.) 5 


N By the Sr. 34 Ed. 3. 1. juſtices of Peace ſhall have Power to reſtrain all evil 
_ — Doers, Rioters, &c. and to arreſt, purſue, and puniſh them according to Law. 


By oneJuſtice And therefore, if there be a Riot, Rout, or unlawful Aſſembly, every Juſtice 


of Peace. 


Fide Jef Of Peace may require the Offender to find Sureties for the Peace, or good 
of Peace, Behaviour, and commit. him upon Refuſal. Vide Dalt. c. 82. 1 

(B. 9.) Or may order another to arreſt him. 741d. 2 

ye. So, by the S. 13 H. 4. 7. If a Riot be made, Jultices' of Peace, or two of 


tices. them, with the Sheriff, Under-Sheriff, and Poſſe, if need be, 'ſhall arreſt them, 
72 _ and record what they find done in their Preſence ; by which they ſhall be convig, 
* as in Forcible Entry. | 


(B. 9.) | 5 N Ln ES $8.0 5 NI 21 L 
Any two. Juſtices in the County may make the Conviction, tho' the two next 

Juſtices only are bound to do it. Vide Dale. c. 82. | 
(D. 14.) The Juſtices, of Peace, for Execution of the S7. 1 3 H. 4.7. ought to go to the 


View „ron Place where the Riot is made, with the Sheriff, &c. for the Sheriff ought to join 
throughout the whole Proceeding. R. Ray. 386. | | 
And the Juſtices, with the Sheriff, may arreſt all preſent, and take their Arms, 
. Vide Dalt. c. 82. 11 | 
TLho' they came without Intent to do Miſchief. Bid. 
And all riotouſly arrayed, whom they ſee in their Way to the Place, or back 
again. Jbid. 5 
And may make freſh Suit after any who eſcape. 1614. 
Or ſend a Warrant for them to find Surety, Sc. Bid. 
So the Juſtices, with the Sheriff, ought to make a Record of every Thing 
unlawful done in their Preſence. Ke. 41. 4. . 
And fine and impriſon the Offenders. Vide Dalt. c. 82. . 
And the Sheriff ought to be a Party to the Record, if the Conviction be beſote 
the Rioters diſperſe. R. Sal. 593. ER: | 
And ought to join in ſetting the Fine upon the Offender. R. Ray. 386. 
The Record ought to ſhew all the Circumſtances of the Fact in certain. 
It ought to ſhew- the Conviction to be upon View. R. Ray. 386. 
It ought to make the Conviction in the preſent, not the perfect Tenſe. 2 Mad. 
Ca. 65. 
The Fine ſhall be upon each Offender ſeverally. Vide Dalt. c. 82. 
And Commitment ſhall be immediately upon Conviction. Kel. 41. a. 
After the Record made upon View, it ſhall be certified to B. R. Aſſiſes, or Scl- 
fions. Vide Dalt. c. 82. ä | 
And is not traverſable. Vide Dalt. c. 82. . 
| * 
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But Juſtices of Peace cannot deliver Poſſeſſion; for they can do nothing but 

puniſh and. record the Force. R. 1 Sid. 156. 
And if they do, B. R. will make Reſtitution. 1 Sid. 156. 
So, if — of Peace proceed wrongfully, an Information will go * 

them. Lid. 


And their Conviction, if it appears to be bad, may be wre upon Motion, 
without a Writ of Error. Ibid. 


By the Sf. 13 H. 4.7. If a Riot be, Se. And he Offenders be departed before D. 15. 
the Juſtices come, (per ſhall Rs 3; ad of ſuch Riot within a Month, and hear 8 
and determine it. 


And the Juſtices may inquire without the Sheriff, where the Rioters are diſ- 
perſed. N. Sol. 593. 


So they may inquire after the Month : foe they are only hes to a Penalty, if 
they do it not in that Time. Iid. | 
An Inquiſition is ſufficient, if it ſays, pro Domino Rege, without ſaying, pro 


Domino Rege, & Corpore Comitaths, as an Inquiſition then by a Grand Inqueſt: 
R. Sal. 593. 


Vide more of this, in Juftices of Peace, (B. 10.) 


80 a Riot, or Breach of the Peace may be reſtrained, or prevented by gureties (D. 16.) 


J By Surety of 
found for the Peace. the Peace. 


If it appears to the Chancery, u upon Complaint, that any one has Cauſe to pray Howgranted. 


Sureties for the Peace againſt another, a Supplicavit, ſhall be directed to any Upon a Sup. 
Juſtice of Peace, or to the Juſtices in general, or to the Juſtices and Sheriff, to — 
take of him ſuch Sureties, or commit him to Priſon. F. N. B. 80. Reg. 88. 
Vide Chancery, (4 R.) | | 75 

So a Supplicavit lies from B. R. 1 Keb. 203, 290. Ab. 4 

And the Sheriff may break open a Houſe upon a Capias to and Sureties for good 
Behaviour. R. Mo. 606. þ 

If Articles are ſworn in Chancery, upon which a Supplicavit is granted, and by 
Habeas Corpus the Party being brought to a Judge of B. R. is bound to ap 
in B. R. If the Articles are tranſmitted from the Chancery to B. K. or the 
Witneſſes appear, and charge him there; he ſhall be bound in B. R. otherwiſe 
not. Sin. 61. 

A Supplicavit ſhall not be granted, but upon rn that it is not prayed of 
Malice. F. N. B. 79. H. 

And if it be for good Behaviour alſo; Articles ought to be exhibited. R. 2 
Keb. 305. 1 Sid. 67. 1 Lev. 53. 

Articles of the Peace cannot be exhibited, without Oath, by a Quaker. Rex 
v. Green, T. 8 6. Str. 527.] 

It may be granted upon Menace of corporal Damage: cab 88. F. N. B. 79. G. 

Or Menace of burning his Houſe. Lid. 

For going, or riding armed. 1 Keb. 203. 

Diſturbance of Divine Service, and carrying the Miniſter to Priſon. RK. 
Keb. 290. 
: For Dread of Damage to him and his Men, by ſuch as have Diſcord with him, 

g. 89. a. | FA 

[B. N. will reject Articles of the Peace, if the Parties live far off in the Coun- 
try, and direct the Exhibitant to apply to a Juſtice in the Neighbourhood. Rex 
y. Waite, P. 32 G. 2. 2 B. M. 780.] 

[Or they may receive them, and iflue Attachment of the Peace, with an In- 
dorſement authoriſing any Juſtice in the County where Defendant reſides, to take 
oy Sc. and ſpecifying the Sums. Rex v. Boumaſter, T. 33 & 34 C. 2. 
2b. M. 10 | 

[If after .. have been exhibited it appears manifeſtly to be a Perjury, 
the Court will ſtay Proceſs againſt the Defendant, commit the Complainant, and 
order Proſecution for — Rex v. Parnell, T. 32 & 33G. 2. 2 B. M. 806.] 

Vor. III. 5 B The 
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E e rent e Minit: a N ought to purſue il 


womn He Juſtices themſelves. to whom it is directed, or one of them, ought'to 
execute it: for he cannot depute another. 2 Ro. 3 
Or, the Party, or his Friends for him, hall == Surety i in Chancery and haye R 
a Super/edeas.to'the Supplicavit, F. N. B. 81. 4. f 
Or in B. R. when the 1 greg goes from thence. R. Mo. 43. | vi, 
So, upon a Certificate of the Juſtices to whom directed, that the Party who 
— it is contentious, and the other of good Fame, a Super ſedeas is uſually he 
rant 0 
/ 1 After Surety taken by Recognizitice for the Peace, the Juſtices ought to return - 
ene, Lot. A hoy "ite, Dail C. 122. 
If Surety be given. only for one © e againſt whom a Supplicavit is grant 
it ought to be returned, that the other Nen by inventus. 2 Rot 348. l. 85 
Or, that he who demands it releaſed to him. Lamb. 111. , 
If the Juſtice does not return the Writ or Recognizance, a Certiorari lies for Pe; 
them. „N. B. 81. B. 
Tho' the Writ was not returnable i in Chancery. F. N. B. 81. 


(D. 18.) So a Juſtice of Peace, by Warrant, may bring any before him, upon good 
e . Canis, to find Surety for the Peace. Vide Dalt. c. 118. 
rice.of [A a Perſon arreſted in Execution reſcues himſelf by Force, a Juſtice may 
| How i bent Gall t a Norge againſt him for Breach of the Peace. Curtiss Caſe, 1756. 
; F. 135. J yr 
0 yt demand Surety of any aceieme, by Peril. vid Dalt. c. 118. 
5 Or, command another, by Pare/, to arreſt him being preſent, to find Surety. Bid. 
A Warrant by a Juſtice of Peace, to bring any before him to find Surety for the 
Peace, may be directed to the Sheriff, to a Conſtable, or other Officer, or to a 
Stranger Did. 
It ought to be under his Hand and Seal, and to contain the Cauſe. Vide Im- 
1 (H. 6, &c.) Vide Dalt. c. 118. 
[The Legality of 4 Juſtice's Warrant does not depend on the Truth of the 
Information whereon. it is grounded,  Cartis's Cafe, 1756. Foſter 135. 
But à Juſtice of Peace cannot injoin * that he ſhall — 25 "__ 
under a Penalty. | 


(D.1g.) If a Warrant be directed to the Sheriff, he may by Parol, or "eve com- 
How execu mand any known Officer to execute it. Vide Dalt. c. 169. 
= So, by Precept, he may command any, who is not a — Officer. Ibid. 
But if it be directed to a Conſtable, or a Stranger, be ought to execute it 
x himſelf: for he cannot make a Deputy. big. 
If it be directed to two or more, either of them may execute it, Ibid. 
The Officer ought to require him to find Surety, before he arreſts him. ide 
Execution, (C. 12.) Vide Dalt. c. 118. 
He ought to inform him at whoſe Suit, and for what, it is demanded. R. 
6 Co. 54. a. 
2 if he be not an Officer known and ſworn, he ought t to ſhew his Warrant. 
Vide Dalt. c. 169. 
Otherwiſe, if he be an Officer known ad ſworn. Ibid. f 
The Officer, for executing his Warrant, may take the Poſſe Comitatds.* Vide 
Dalt. c. 172. 
And break open a Houſe, if neceſſary. Vide Dalt. c. 127. 169. 
And juſtify a Battery of the Perſon, if he reſiſts. 
[Peace-Officers having a legal Warrant to arreſt for Breach of the Peace, 
Felony, or dangerous Wound, may break open the Party's own Doors, after 
having demanded Admittance, and given due Notice of the Warrant. Curtis 
Caſe, 1736. Foſter I 35, 320. ] 
[It is not neceſſary, in order to its being due Notice, that the Officer ſhould 
ſay what Sort of Warrant it is. Ibid. Per ten Judges againſt Tuo. If 
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[If after 22 Th Officer is reſiſted, and he or any of his Aſſiſtants killed, it is 
Mur . "7 3 | | | , . pt q 5 
If a Perſon be taken upon the Warrant, the Officer may commit him, without in 
other Warrant, if he refuſes to come before a Juſtice, or to find Surety there. rn 
R. 5 Co. 59 6. 0 | | | 
do the Juſtice may commit him, if he does not find, or does not offer Surety. 
Vide Dalt. c. 171. 22 | a ä 
And where the Warrant is general, the Officer may bring him to what Juſtice 
he pleaſes. Vide Dalt. c. 169. 5 Co. 59. 6. 


King but by Record; and by the Se. 33 H. 8. 555 all Obligations to the King — 
N. B. 82. _e 


And by the St. 3 H. 7. 1. The Juſtice ought to certify the Recognizance at 
the next Seſſions; that if the Party make Default, it may be recorded, and cer- 
tified, with the Recognizance, into Chancery, B. R. or Excbeguer. 

And therefore the next Seſſions is the proper Place for the Appearance of the 
Party ; tho' the Recognizance does not mention before what Juſtices, or in 
what Court, or at what Time, he ought to appear. Vide Dalt. c. 119. 

So the Recognizance may be for Life, or for Years, upon good Cauſe. Vide 
Dalt. c. 119. | 

Andif no Time is mentioned, it ſhall be intended for Life. Vide Delt. c. 119. 
21 Ed. 4. 40.6. | 

But the Time and Sum in which he is to be bound, and the Number and 
Sufficiency of the Sureties, are in the Diſcretion of the Juſtices. Yide Delt. 
6-119. --.* 8 2 

8 Recognizance to keep the Peace, generally, is good, without ſaying 
againſt A. in particular: Or, to keep it againſt A. without ſaying, againſt all in 
general. Vide Dalit. c. 119. = 

So a Recognizance to be levied of Goods only, or of Lands only, is good: 
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For, only, thall be rejected, and the Recognizance ſhall be general. Yide Dale. | 11 
c. 119. N 
If the Sureties prove inſufficient, he ſhall be compelled to find new Sureties by lip | 
Recognizance.- / ide Dalt. c. 119. n | 7: [608 
So, if the Recognizance be forfeited. Vide Dalt. c. 115. x 145 
Otherwiſe, if a Surety dies: for his Executor ſhall be charged. 21 Ed. 4. . 
40. 6. Vide Dalt. c. 119. N l 
So a Juſtice of Peace may take Money in Depofito for Surety of the Peace. | i 1 
Per Berkly, Cro. Car. 446. Vide Dalt. c. 119. 85 RM 11 
But a Recognizance, which does not mention the Preſervation of the Peace, | 15 
vill be void. Vide Dale. c. 119. | 488 
Tho' it be, that he do not affault, maim, &c. For there are other Breaches of ff bo f 
the Peace. Vide Dalt. c. 119. 0 ; Uh 
Surety of the Peace may be demanded againſt every one under the Degree of (b. .1. q 0 
a Peer, Vide Dalt. c. 117. o mo 1 _ 
[It may be demanded againſt a Peer, and he ſhall enter into a Recognizance, 1 0 | + 
with Bail. Rex v. Marguis of Carmarthen. Fort. 359.] | demanded. T9 ; } 
[Againſt a Peer, by his Wife. Rex v. Earl Stamford, T. 9 G. B. R. H. 74. bl. 
Rex v. Earl Ferrers, T. 31 G. 2. 1 B. M.631.] | 1 


[The 14 


372 


(D. 22. "tk 
And by 
whom. 


' againſt the Sz. of Northampton. 


FORCEABLE ENTRY: 7 
[He Wife! in Contr is not obhged to anſwer her Huſband or his Counſel any 


' Queſtions before ſhe exhibits the Articles; and if any Threats are dropt, the 


Court will not ſuffer her to anſwer them. Bid. 
Tho he be an Ecclefiaſtical Perſon. Yide Dalt. c. 117. 
A Sheriff, Coroner, or other Officer of Juſtice. Vide Dale. c. 117. 
Tho' a Juſtice of Peace in the ſame Commiſſion. Yide Cromp. 122. 
c. 11 
Tho- i it be a Perſon attainted, or excomithunicated. Yide Dalt. c. 11 5. 
A Feme Covert, or Infant within the Age of Diſcretion : for the Suretics ſhall 
be bound for them. Yide Dale. c. 117. 


| Dali. 


| 80 # Pens Covert may demand it againſt her own Huſband. Reg: 89. F.N.B. 
5" F. 3 Keb. 433. 2 Lev. 128. [Rex v. Brotberton. M. 8 G. 42. R. H. 


" By a Wife againſt her Huſband, a Peer, Rex v. Barl Stamford, 7. 9 G. 


id. 


Or a Huſband againſt his Wife. 
Str. 1207.] 

So a Perſon attainted, excommunicated, or abjured. Vide Dalt. c. 1 17. 
Attainted in Præmunire. Vide Dalt. c. 117. 

A Villein againſt his Lord, & 2 Contra. Vide Dalt. c. 117. 
A Denizen, or Alien Amy. Vide Dalt. c. 117. 
But not by an Alien Enemy. Vide Dalt. c. 117. 

Or a Nen eon eg tho' Care ſhall be taken for his Safety. Vide Dat. c. 117. 


But «Surety of* the Peace ſhall not be demanded againſt a Peer. Vid Dal:. 
c. 1 17. 0] 

Nor againſt one Non compos, tho' Care ſhall be taken to prevent his Miſchief, 
Vide Dalt. c. 117. 

Nor againſt an Alien — Vide Dalt. c. 117. 


Vide Dalt. c. 1 17. [Sime Caſe, P. 17 G. 2. 


A Juſtice of Peace may demand Surety, if any in his Preſence aff, or 
threatens corporal Damage to another. Reg. 88.4. F. N. B. 80. 

Or threatens to burn his Houſe. Reg. 88, g. 

If he aſſaults the Juſtice himſelf; tho it is more proper that aciedicr do it. 


pid Dalt. c. 116. 


If he comes with Force into the Preſence of the Juſtice in the Exerciſe of his 
Office, or goes, or rides in Arms (not being a Servant to the King, in Execution 
of Proceſs, Aid of an Officer, or upon Hue and Cry) to the Affray of the People 
2 Ed. 3. 7 R. 2. 13. 12 K. 2. 6. or 20 R. 2. 1. 
Vide Dult. c. 9. 

If he makes a Duel, or ſends a Challenge. 

Makes a Riot, Rout; or Unlawful Aſſembly. Vide Dealt. c. 116. 

If he quarrels in the Preſence of the Juſtice. Yide Delt. c. 116. 

Gives the Lye to another in We/ſtminfter-Hall Sedente Curid. 1 Lev. 107. 

If he makes an Affray, or terrifies the People. Yide Dal. c. 116. 

If he be brought before him by a rr for breaking the Peace. Fits 
Dale:" c. 116. 

Or upon Oath by another of Corporal Miſchief dans or Menace of i . or of 
burning his Houſe, and that he is in Fear of it. 2 Lev. 228. 

Or that he threatned it to his Wife, or Children. Vide Dalt. c. 116. 

And, if the Wife makes ſuch Oath, tho' there are other Affidavits to the 
contrary. 2 Lev. 128. 

[The Court will give Credit to the Oath of the Party exhibiting Articles, and 
not go into any Inquiry as to the Truth of them; but they will review the 
Articles, to ſee if the Facts ſtated require Security. Lord Vane's Caſe, H. 17 
G. 2. Str. 1202:]- 

So, if a Juſtice ſuſpects him inclined to break the Peace. Yide Dalt. c. 1 16. 

If he be a Common Barretor. Vide Dalt. c. 116. | 1 

| I t 
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fre may be demanded, though the Fact on which the Proſecutor grounds his 
Fear is pardoned. Rex v. Mendez, M. 8 G. Str. 473.) 

But it is not a Cauſe, 'that he threatens Thiprifborgctt to another, or to burn 
his Goods: for he may have another Remedy by Action. Yide Dalt. c. 116. 

That he has made a Battery, or a Variance. Vide Date. o. 116. 

Or, that he is in Fear of Damage to his Servants; or Cattle. Vide Dalt. 
31318 1 (Ls 


By the St. 34 Ed. 3. 1. juſtices of Peace may take of all not of good Fame 0. 50 
ufßeient and for the eir good Abearing towards the King and his People, | What, foe . 

And it may be granted by Juſtices of Peace, by Recognizance, or upon a Sup- 1 
licavit, as Surety for the Peace. Vide Dalt. c. 123. 

And for every Cauſe for which Surety of the Peace is demandable. 

And againſt any of bad F ame, if he does that which tends to'the Breach of the 
Peace. 

As, if he be a Common Barretor. Yide Dalt. c. 124. 

If he lies in wait to rob, or puts Paſſengers in Fear. Vid Dale. c. 124. 

Going with unuſual Arms, to the Terror of others. R. 1 Keb. 203. 

If they are ſuſpected for Robbers, or Manſlayers. Yid# Date. c. 124, 

Nightwalkers, Pilferers, or Meſſengers of Thieves: for theſe are ' preſentable X 
iu the Leet. Vide Dalt. c. 124. 

Dangerous Rogues, or Vagabonds. | | 

If 'they practiſe in Poiſon for others, their Cattle, « or Fowls. Vide Dalt. 
12 

FHF Ks throw down Gates, or do Outrage in the Nig be. Vide Date. c. 124. 

Eyes-Droppers by Night, or by Day. Vide Dalt. c. 124. | 

Idle Perſons, who.deſtroy Pigeons = Engines, or the Game, or do Treſpaſſes | 
in Parks, or Warrens. Vide Dalt. c. 24. 

If they ſubora Witneſſes. Mar. 11 

Maintain, or reſort to Bawdy-Houſes. H. 7. lo. 

If they frequent Taverns or Alehoüfes, not aving Means of Livelihood. 

Vide Dalt. c. 124. 

Suſpected for the Father of a Baſtard. Lamb. 122. 

Libellers. Yide Dalt. c. 124. 

[Whether a Perſon taken up by Secretary's Warrant for a Libel ſhall give e $0. 
curity for good Behaviour, or only for 9 ſcems unſettled. Rex v. 
Shuckburg 57 M. 17 G. 2. iſſ 29.] | 

"Gi Cheats, or Cozeners. Vide Dalt. c. 124. 

If he abuſes a Juſtice of Peace in the Execution of his Office, or his Warrant, 
or refuſes to obey him. Vide Dalr. c. 124. 

Or gives contemptuous Words to a Magiſtrate. 11 Co. 98. 

Or provoking Words, as, You lie, Fc. in Maſiminſter- Hall. 1 Lev. 107. 


"& Recognizance for the Peace ſhall be forfeited by any Breach of the Peace. b. 26.) 


Vid. Dalt. c. 121. What ſhall 
As, if he does any Act to the Prejudice of the Perſon of . : as, Mur- 4 1 Forfei- 

der, or any Homicide. Vide Dalt. c. 121. 1 — 
High Treaſon againſt the Perſon of the King. Vide Dalt. e. 121. nizance for 


| Burglary, or Robbery : for theſe relate to the Perſon. Vide Dalt. e. 121. * 
Rape, or any unlawful Battery, or Aſſault. Vide Dalt. c. 121. 
Impriſonment of another. Vide Dalt. c. 121. 
Throwing into the Water, or any other Miſuſage. Vide Dall. c. 121. 
Threatning of another, in his Preſence, to beat him. 2 Rol. 199. 
Or in his ene if he afterwards lies in wait for him. Vide Dalt. c. 121. 
If he be concerned in a Riot, Rout, &c. Cro. El. 86. Vide Dalt. c. 121. 
If he rides, or goes in Arms, or with unuſual Arms or Attendants, in Ar 
of the Country. Vide Dalt. c. 121. 
So, if he gives a Challenge. 4 Inf. 181. 
Vor- I * 5 C Or 
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(D. 27. 
Of a Recog- 
nizance for 
Good Beha- 
viour, 


FORCEABLE, ENTRY. 


or da or ures, a Breach of hg Res. if it be terwards 
4 1 Ing. Irren, "oP os. 
he procures another to break the 8 2 Real. 199. Vide Dalt. c. 121. 
But a Jultißable Aſſault, or Battery, is not a Breach of a Recognizance for the 
Peace: As, by Correction of his Wife, Son, Servant, Apprentice, Scho ar 
Priſoner, Lunatick, Cc. 3 Keb. 433. Lide Dalt. c. 121. : 
Or, in. Defence of himſelf, his Wife, Son, Father, Maſter, Servant, or 
Goods, Sc. Vide Dalt. c. 121. 
By the Act of a Conſtable, or other Officer, in the Feen of Juſtice. 


Vide Dalt. c. 121. 


In the Exerciſe of lawful Sports. Vide Dalt. c. 121. 

So no Act, which does not concern the Perſon of another, tho the Indictment 
for it be contra Pacem; As, Larceny, or other Felpoy of the ſame Nature. Vide 
Dalt. c. 121. 

A wrongful Taking of the Goods of another, a Diſſeiſin, or Treſpaſs upon his 
Land, 4 I». 181. 

80, ſcolding Words: for an AQ muſt be done. 4 Inft. 1 80. 


So a Recognizance for good ee ſhall be forfeited by any Act, which 
amounts to a Breach of the Peace, or requires e for good Behaviour. Vide 


Dal. c. 123. 
An Fas from a Conſtable, being arreſted fr a Suſpicion of a Crime, tho' 


not grizey R Godb. 22. Vide 2 Leo. 166. 
he puts the People in Terror. 2 Rol. 199. Semb. 2 H. 7. 2. 6, 
So Words, which tend to the publick Prejudice, or which may make a Breach 


of the Peace. 2 Rol. 200. 


tachment dees againſt him. 


But it will not be a Breach of a Recognizance for good Behaviour, that he 
enters into the Houſe or Land of another, or. takes. Goods of another, 2 


Rol. 199. | 
Or, if he calls a Perſon, who is guilty of Felon Ys 4 Felon. 2 Rol. 200. 
Or calls another Knave, or uſes other Words of Paſſion to another not in Office. 


2 228. 


vide more concerning Forfeiture of a 3 for Good Behaviour, in 


TFuſtices of Peace, (B. 8.) 


If any Perſon gives Surety of che Peace in Chancery, or B. R. there ſhall be a 
Superſedeas to the Juſtices of Peace to take it. F. N. B. 238. E. 

So, if he gives it before one Juſtice, he may have from him a Superſedeas re- 
quiring another Juſtice 1655 to take it for the ſame Cauſe. 

After a Super ſedeas from the Chancery or B. R. if a Juſtice proceeds, an At- 


And if the Party be arreſted, it will be falſe Impriſonment. 
- Tho' the Super/edeas does not mention the Names of the Sureties, or the Sum 


in which bound. 


How D. 5 ) 
charged, 


[It may be diſcharged on Motion, on producing Proſecutor's Conſent verified 
by Affidavit. Rex v. England, M. 9. G. 2. B. R. H. 158. 
[Or conſenting by Counſel. Rex v. Earl Ferrers. M. 32 G. 2. 1 B. A. 
0 
f if ** be given upon a Supplicavit, and no Proſecution within a Year and 
a Day, the Security ſhall be diſcharged. F, g. 268. 

If one is bound to keep the Peace for a Twelve-month, and appear the firſt 
Day of Term, at which Day the Time is out, and does then appear : he muſt be 
diſcharged, if no Indictment is lodged. Rex v. Benn, P. 8 G. 2. B. R. H. 98. 

So, if the Party be committed, after a Vear he ſhall be diſcharged upon light 


Security. Fs. 268. 1 


Vi 


FORCEABLE ENTRY. | 375 
[If a Husband has ated only for the Recovery of his Wife's Senſes, and that 
bi horficians Directions, his Recognizance ſhall be diſcharged. * v. M*Kenzie, 
7.6 6. 3. 3B. M. 1922.] 


How a Recognizance for che Peace may be diſcharged by Releaſe, or Death, 
Vide in LF of Peace, (B. 6, 7.) 


F e 8. 
«+ 08 Ss (C. 3.) 


FORCIBLE MARRIAGE. 
V. ide Fuſtices, (8. 3.) | 


F O R E C- L O S UR E. 
Vide Chancery, (4 A. 11.) 


FOREIGN ATTACHMENT. 
Vide Attachmen:. London, (N. 1.)—Pleader, (2 G. ;.) 


FOREIGN COUNTY. 
Vide Action, (N. 1, &c.)— Juſtices, (V. 14.)—Plader, (8. 11.) 


FOREIGN NATION Ss. 
Vide Prerogative, (B. 1, &c.) 
FOREIGN OPPOSER. 
Vide Courts, (D. 15.) 
FOREIGN VO UV C HE R. 
Vide Courts, (O. z. —Voucber, (D. 3.—H.) 


1 OJ Nw 
Vide Chace, per Totum. 


FORE-STAL LING. 
Vide Tuſtices of Peace, (B. 38.) 


FORFEITURE; 


62 
1 
"0; 
4 
JW 
rod 
— 
— 
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WI 


1 I R F E ＋ T UR E. 


© (4) Fikeituire, By Altetiation, ee. 


(A. 19 By Akenatiog of a, Particplar Tenant, 


(A. 1.) F Tenant for Life or Years conveys a greater Eſtate than » can lawfully d 
What * I whereby the Reverſion, or Remainder, is deveſted, it will be a F orfeiture of 
Vids Copybold, his Eſtate : as, if he makes a Feoffment. Co. L. 2 51. 


(M. 2, &c.) Tf he cohveys to angther in Tail, or for his own Life, and Liyery be 
G3 net e e e eee e e 
Or, w. another for his Nite, it he, himſelf ſo long lives: for the other has an 

Eſtate for his Life, tho determinable upon the Death of the firſt Leſſee. 1 Ro. 


854. 1.43- Lane 38. 
If Tenant autel Vie, by Stitute- Merchant, Staples) zor Elegir, yoke 2 
Feoffment, &c. it "will be a Forfeiture. Co. L. 252. 8. 

So, if Tenant after Poſſibility, by N 4 or in Dower, Se. makes a Feoff- 

ment, &c. Co. L. 252. 4. 1 Kol. 851. J 35: 
p N Tenant qe for Lis or for Years, and the Remainder Man for Life, join 
in a Bd wy will be a Forfeiture of both Eſtates. Co. L. 2 51.6. R. 
1 Leo. 262. 1 Rol. 855. J. 15. 2 And. 66. Dy. 339. a. R. 1 And. 45, 6. 
So, if he in Remainder for Life enters upon Tenant for Life, or Years, and 
makes a Feoffment, it, will be a Forfeiture of his Remainder. Co. L. 2 51. 6, 

So, if chert be; Jointatenants for Life, and one of them aliens in Fee, it will 
be a Forfeiture of his Eſtate. 

80. af Husband and Wife are Joint-tenants, and the Hud alone aliens in 
Fee, it will be a Forfeiture for the Life of the Husband. 29 Af. 43. 

So, if Husband and Wife, ſeiſed in Right of the wiz for Life, make a 
Feoffment th B. t the Uſe o el. his Heirs fr the Life of the Wiſe t4ntum: 
for by the Feoffment a Fee P ed tho' the Uſe be declared only for the Life of 
the Wife, R. 1 Leo. 126. 

So, if Tenant for Life, or Vina Remaindet or r Reverſion to the King, makes 

2 Feoffment, &c. it will be a F orfeiture; tho the Nem ande. or Wr can in 
the King is not deveſted. Co. E. 251. 6. 

| So, if Tenant for Life, Reminder to B. in Tail, Win der to himſelf; in 

Fee, makes a Feoffment, it will be a Forfeiture. 1 Rel. 851. J. 30. 854. J. 52. 

So, if Husband and Wife, Joint-tenants for Life, or ſeiſed i in Right of the 
Wife, make A Feaffment,) or the Husband alone njakes it, it will be a Forfeiture 
during the Coyerture. Vide Baron and Feme, (I. I. 

So, if Tenant for Life, Remainder | in Tail, Remainder in Fee, enfeoffs him 
in Remainder in Fee, it will be a Forfeiture in reſpect of the meſne Remainder. 
R. 1 Co. 140. 34. 

So, if he joins with him4 in the immediate Remainder in Tail, in a Feoffment, 
and not by Fine. 1 Sid. 83. 

So, if Tenant for Life enfeoffs a Woman in 15 Fa ddediste Remainder and her 
Husband, it will be a Forfeiture. Bro. Forf. 2 1 Rol. 855. J. 10. 

. him in the imm 1 2 Remainder and bis Wife: for the whole Eſtate 

paſſes $ from he Tenant Life, and therefore it is not warranted, tho” he in 
Fa 69 cannot enter during the Eſtate of the Husband. Cont. 41 Ed. 3. 21. 4. 
Acc. Bro. Entry cong. 8. 82. 1 Co. 76. 6. 


(A. 2.) So, if Tenant for Life, or for Years, levies a Fine, it will be a Forſciture. 


By Alienation 
by Matter of Co. L. 25 6 b. 


Record, SH, \Þyithe N. H. g. 31. if he ſuffers a Common Recovery. 
[ide 141, Tho' he comes in as Vouchee. R. 1 Co. 14. 2 Leo. 61. 


8) Tho' the Recovery, or Fine be afterwards reverſed by Error. R. 1 Sid. N no * 
| - : 


* 
10 


2 F O0 R FR 14. TT V R E. 
Tho- Fa was diſſeiſed before the Fine levied, whereby, to ſume Intents, Parfer 


Fiuis nthil babuerunt. Co. L. 252. 4. Dad. 4 Leo. 217. R. Mo. 424. Cra. _ 


451 Cont. 1 And. 38. | 
„if Tenant for Life, Remainder fie Life, levies a Fine to him in Remainder 


for ite, Sur Canuzance come ceo, &c. it will be a Lost. R. 2 Lev. 202. . 


2 2 R. 2 And. 66. 


So, if Tenant for Life, Remainder to B. in Tail, Remaitider to C. in Tail, Se. 


levies a Fine, or makes a Feoffment to B. and hid Wite, and B. dies without 


(ſue, and the Wife enters; it will be a Forfeiture to C. R. 1 Rol. $55. f. bl 


So, if Tenant for Life Joins with B. to whom a Remainder in Tail was. 
limited, when his Remainder is gone by the Feoftment of his Father with War- 
ranty. R. 1 Rol. 8 56. J. 15. Cro. Car. 392. 

So, if there be Tenant for Life, Remainder for Life, and he in Remainder for 
Life levies a Fine; it. will be a Forfeiture of his Eftate, tho' the Reverſion, or 
Remainder, be not deveſted. R. 1 Leo, 40. Dub. Sti. 192, 3. 

So, tho' the Remainder was to A. in Tail, and afterwards in Fee to him, ho 
had the Remainder for Life, and levied the Fi ine. R. 1 Rol. 85 5. J. 20. 

So, if there be a Leaſe for Vears, Remainder to A. for Life, Remainder to 
B. in Tail, Remainder to C. for Life, Sc. and A. and C. levy a Fine Sur Con- 
geit for their Lives, it will be a Forfeiture; for they grant a greater Eſtate than 
they can lawfully make. Semb. 2 Jon. 70. 

So, if Tenant for Life or Years of an Advowſon, Sc. or other Thing which 
lies in Grant, levies a Fine, it will be a Forfeiture; tho' the Reverſion is not 
deveſted thereby. Co. L. 251. 6. 1 Rol. 85 2. I. 40. 


But, generally, an Alienation by a Particular Tenant is no Forfeiture, if the 


251. 5. 1 Rol. 854. J. 9, 12. | 

So, if a Man in Remainder, or Reverſion, for Life, of Lands, &c. grants 
his Eſtate by Deed: to another in Fee, it is no Forfeiture. Co. L. 251. 6, 
1 Rol. 8 54. J. 11. 


So, if a Ceſtuy que Uſe for Life, before the Sr. 27 H. 8. 10. had made a Feoff- 


ment, it was no Forfeiture. Mo. 38, 


2 Leo. 60. 
Or, makes a Leaſe and Releaſe to another in Fee. 3 Med. 151. 
So, if Tenant for Life, or for Years, makes a Leaſe for 1000 Years. 2 Leo. 60. 


Tho' he afterwards levies a Fine to corroborate. the Leaſe ; for Nothing paſſes 
but for his Life. Dub. 2 Jon. 99. 


So, if Tenant for Life leaſes for Vears to A. who makes a Feoffment, and 


Tenant for Life releaſes to the F coffee; it is not a Forfeiture of the- Eſtate for 
Life. 1 Rol. 8 5 5. J. 5. 


So, if Tenant for Life, or Vears, joins with him in Reverſion, or Remainder 


in Fee, in a Feoffment, or Fine, or erg. it is no Forfeiture ; for each gives 
that which he lawfully may. K. 6 Co. 15. 4 


Life. R. 1 Co. 76. 6. 2 Leo. 108. 
So, if Tenant for Life joins with him in the immediate Remainder in Tail, 


Reverſion, or Remainder is not thereby deveſted: and therefore, if Tenant for 3 


Life or Vears of an Advowſon, Rent, Common, or other Thing which lies in be a Forfei- 
Grant, by Deed grants his Eſtate to another in Fee, it is no Forfeiture. Co. L. cure. 


So, if Tenant for Life bargains and ſells to another in Fee, it is no F orfeiture, | 


And therefore, if a Fine or Recovery be reverſed for Infancy, Cc. of him in 
Reverſion or Remainder, the Conuſee ſhall hold during the Life of Tenant for 


in a Fine, it is no Forfeiture ; for each gives that which he lawfully may and it 
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will be a Conveyance of the Tail, and afterwards of the Eſtate for Life.“ R. 1 [*Yide Vent, i | hi 


Co. 76. Hob. 277. R. 1 Sid. 83. R. 2 And. 66. 


So, if an Eſtate be limited to the Husband for Life, to the Wife for Life, 


Remainder to the Heirs of their Bodies, and Husband and Wife join in a Fine. 
R. Ray. 36. 1 Sid. 83. 


Or, to A. for Life, Remainder to a Woman ; and A. and the Woman inter- 


marry, and join in a Fine. R. Cro. El. 828. 


Vol. III. 5 D | SO, 


| 1 
11 
160.] in 


2 %/%p— . OR r I U T UA A 


Sd, if an Eſtate be to the Wife in Tail, Remainder to the Husband pur auler 
Vie, and they join in a Fine; it is no Forfeiture of the Remainder for Life, if 


the Wife dies without Iſſue. 1 Rel. 8 54. J. 4 - 
*So, if an Eſtate be to A. for Life, Kalas, to B. in Tail, bo Join in a be 
Fine, and. B: dies without Iſſue; the Conuſee ſhall hold for the Life of 4. 
R. 1 Vent. 160. P; 
So, if a Leſſor diſſeiſes A. his Leſſee foe Life, and . afterwards leaſes to B. 
for Life; if B. leaſes to A. for Life, it is no Forfeiture: for A. is remitted, * 
and thereby the Livery made by B. avoided, and B. has the Reverſion for Life. an 
178 + 25nd A 
| if Tenant for Life makes a F . or levies a Fine, * kite the Uſe 7 
4 for his own Life, it will not be a Forfeiture. | 
80, if a Husband, ſeiſed in Right of his Wife for Life, levies a * Fe. to 
the Uſe of his Wife during her Life. R. 1 Rol. 8 54. I. 35. 85 
So, if a Leſſee for Life levies a Fine to A. for the Life of himſelf, to the Uſe | 
of A. for his Life, it is no-Forfeiture : for the Limitation is but for his own Life, 85 
tho * 1 is declared to A. for his Life. 1 Rol. 854. J. 40. | 
| thi 
(aA. 4. 0 By: a Claim of the Fee. up 
So, if. a Particular Tenant claims the Fan; it will be a Forfeiture : as, if he 5 
joins the Mise, in a Writ of Right againſt him, upon the mere Right ; for Tenant 6} 
in Fee only can'do.it. Co. L. 251. . 9 H. 5. 14. 4. 1 Co. 16. 4. 4 
So, if Tenant for Years brings an Aſſiſe, ut de libero Tenemento. Co. L. 25 1. b. 85 
Or, in Debt for Rent againſt him, claims a Fee by og and Yale of his | 
Leſſor. R. 3 Leo. 169. Mo. 212. 
a Tho' the Bargain and Sale be traverſed.  R. 3. Leo. 169. 
Ik a Recovery be againſt Tenant for Years, in a Procipe quod reddat, and he R 
brings Error, for Error in Proceſsqi Co. L. 251. 6. ; 
So, if Leſſee for Life, or Years,.Claims the Fee in a Quid Juris Clamat, 1 Rol. Jia 
893.4 HS: >: | 
"Tho he has Colour, or + Pretence to do it. 1 Rel. 8 53. 1 12. * 
(A. 5.) Or by an Affirmance of the Fee in a Stranger. | 2 
280% f Tenant for Life, or Vears, affirms the Fee in a Stranger: as, if he *. 
prays in Aid of a Stranger. Co. L. 252. a. 2 
Or, attorns, upon Record, to the Grant of a Stranger. Co. L. 252. 4. 5 


1 Rol. 8 52. J. 30. 
Or, confeſſes the Action in a Writ of Entry in Caſu proviſo, which ſuppoſes 4 
the Reverſion in a Stranger. Co. L. 252. 4. 
Or, pleads covinouſly, to the Diſheriſon of him i in Reverſion : as, if in Waſte 
by a Stranger, he pleads, No Waſte done. Ce. L. 252. 4. 1 Rol. 853. J. 27. I 
Or, ina Præcipe quod reddat againſt him, he diſclaims. Bro. For. de Terre 92. | 

| Or, confeſſes the Action. 2 Leo. 60. 1 Kel. 853. J. 40. 
| | 2M if, by Covin with the Demandant, a Præcipe is brought againſt him and 
| W Joint-tenants, and after the Mi/e joined they make Default, whereupon final 5 
| | ia is given; after Judgment reverſed by Diſceit, the Eſtate of the Leſſce 


ſhall be forfeited. 1 Rol. 853. J. zo. | + 
| So, if the Demandant recovers by Render, Default, Nient dedire, or feigned hee 
| Plea of the Leſſee. 1 Rol. 853. I. 45, 50. IN 


| - So, if Tenant for Life accepts from a Stranger a Fine Sur Conuſance de Droit 
| come ceo, &c. for thereby he affirms upon Record the Reverſion to be in a Stran- 
ger; tho' the Reverſion is not thereby deveſted. Co. L. 252. 4. 9 Co. 106. 9. 
| Per Hale, 1 Mod. 117. 1 Rol. 852. J. 50. ; 

| If there be Tenant for Life, Remainder for ris Sc. and he in Remainder 
. accepts a Fine Come ceo, &c. from the Tenant for Life; it will be a Forfciture of 
| his Remainder. R. 2 Lev. 202. if 


5 


rin ne. 
If Tenant for Life, by Bargain and Sale, conveys to B. and afterwards levies 4 
Fine Come ceo, &c. to him; tho' Nothing paſſes by the Bargain and Sale but for 
the Life of the Tenant, yet when the Bargainee accepts a Fine from him, it will 
be a Forfeiture. 1 Leo. 264. 4 Leo. 217. 
So, if Tenant for Life prays in Aid, and when the Reverſion comes in by 
Proceſs, he pleads that he 1s not the ſame Perſon. 5 
So, if the Reverſioner comes in without Proceſs, if he be the ſame Perſon to | 
whom the Reverfion belongs; for, by his Plea, he ſuppoſes the Reverſion in 
another. 1 Rol. 853. J. 57. N . 


But it is no Forfeiture, if Tenant for Life vouches a Stranger. Fro. Fer. de 
Terre 87. | | 4 
If he accepts a Fine upon a Releaſe. 4 Leo. 217. 1 Rol. 8 5 Q.. 4. 3- £148. . | 
If he attorns to a Stranger upon a Judgment. in a Quid Juris Clamat. I Rol. £ | 
853. E23. £ . bo 
5ör, attorns upon a Grant by a Fine of the Reverſion in Mortmain. 1 Rol. 
853. J. 25. hab 7 | | 
80, if Tenant for Life pleads an Attainder and Forfeiture by A. from whom 
the Plaintiff in a Quid Tur is Clamat claims ; tho' the Plaintiff ſhews a Reverſal, 
upon which the Leſſee demurs, and there is Judgment againſt him. 1 Roe. 
853. J. 20. | 


"Or, in a Quid Juris Clamat for a Rent of 10“. pleads, that it is but 405. and 
it is found againſt him. 1 Rol. 853. J. 15. 


so, if Tenant for Life loſes to a Stranger by involuntary Miſpleading. 1 Rol. 
853. J. 41. 
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(A. 6.) Entry ſor the Forfeiture. 


Entry for a Forfeiture ought to be by him, who is next in Reverfiori, or (A. 6.) 
Remainder after the forfeited Eſtate. B/ whom it 


As, if Tenant for Life or Years commits a Forfeiture, he who has the imme- — 3 
diate Reverſion, or Remainder, ought to enter; tho' he has the Fee, or only an (4 ; —B.2.) 


Eſtate Tail. 1 Rol. 857. J. 45, 50. 858. J. 85. | 1 
Tho' the next Remainder was only for Life. Co. L. 252. 4. 1 Rol. 8 58. J. 10. way 
If an Eſtate be given to A. and B. for Life, and to the Heirs of B; if A. 

makes a Feoffment, B. may enter. 1 Rel. 8 58. J. 22. 

But if the next in Remainder does not take Advantage of the Forfeiture, after 

his Eſtate determined, he in a ſubſequent Remainder may enter: as, if 4. Tenant 

for Life, Remainder to B. in Tail, Remainder to C. in Tail, makes a Feoffment, 

and afterwards B. dies without Iſſue before Entry, C. may enter. 1 Rol. 857. 

J 46. 858. J. 20. 


So, if the Remainder was to B. for Life, and B. dies. Mo. 18. 


So, if he in Remainder for Life will not enter, he in the ſubſequent Remain- Wh {1 
der, or Reverſion, may enter in his Name, for the Preſervation of the Inheritance. 1.4 | 
1 Rel. 8 58. J. 12. 0 ak 

So, if the Lord of a Copyholder for Life grants a Leaſe for Years, to com- 4/88 
mence after the Death, Forfeiture, &c. of the Copyholder for Life, who com- | | 
mits a Forfeiture ; if the Lord will not enter, the Leflee may. R. 1 Kol. 8 58. /.25. 1 


So, if he in Remainder, or Reverſion dies, before Entry, his Iſſue, or Heir, may 
enter. 1 Rol. 8 58. J. 15, 37 
So, if he in Remainder in Tail, releaſes to the Feoffee of Tenant for Life, and 


dies, his Iſſue may enter; for tho' the Father was barred by the Releaſe, the 
Iſſue ſhall not. 1 Rol. 8 58. J. 2. | 


But he in the next Remainder, or Reverſion ſhall not enter for the Forfeiture, (A. 7.) 
if his Eſtate does not continue. my Ws 
If an Eſtate be to A. and a Feme Covert, and the Heirs of the Body of the 
Woman by her Husband begotten, and the Husband dies without Iſſue, whereby 
the Woman is Tenant in Tail after Poſſibility ; if A. makes a Feoffment, the 
Woman cannot enter; for ſhe was ſeiſed before per my & per tout. 1 Rol. 
858. J. zo. 1 
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(A. 80 
At hat Time 


it hall be. Death. 1 Rol. 857. J. 25. 


Vide Claim, 
(A. 4.—8. 3.) 
(G. 3.) 


(A. 11.) 


What ſhall be. 


*.,0-K; #481, TV; 8; Ke 
If Leſſee for Life makes a Feoffment, and dies; Entry may be made after his 


4 


If an Alienation by Tenant for Life, or Years, be to A. for Life, Remainder 


to B. who enters after the Death of A; he in Reverſion, or Remainder, may enter 


upon B. 1 Rol. 857. I. 7. | e 
Or, if B. dies before 4. he may enter upon the Heir of B. 1 Rol. 857. J. 15. 
So, if the Alienation be to A. in Tail, who dies without Iflue, he may enter 

upon the Alienor, 1 Rol. 857. 1.20, _ 3 a 
So, if the Alienation be to J. in Fee; who aliens to another, he may enter 

non 5 ſecond Alienèe, tho he was not a Party to the Forfeiture, 1 R/ 

; But if Tenant for Life, of an Advowſon in Groſs, levies a Fine of it, and 
the Church becomes void before Entry, he in Reverſion, or Remainder, has loſt 
the Advantage of the Avoidance ; for it was veſted as a Chattel before the Eſtate 
of the Tenant for Life was defeated (for it cannot be defeated without Claim) 

and it cannot be afterwards deveſted by the Preſentation of him in Reverſion. R. 

1 Rol. 8 57. J. 3. N 15 


(A. 9.) Who are bound by the Forfeiture. 


A Feoffment by a Huſband, or by Huſband and Wife, of an Eſtate for Liſe, 
of which the Huſband is ſeiſed in Right of his Wife, or jointly with his Wife, 
binds only during the Coverture. 1 Kel. 851. J. 45, 50. Vide Baron and Pen, 
(R.) Vide Ante, (A. 1.) IE | RA 18 


(A. 10.) What does not excuſe a Forſeiture. 


Ignorance of his Eſtate does not excuſe. N . 

So a Forfeiture ſhall not be excuſed for Want of Notice, where no one is 
bound to give it: as, if Huſband and Wife are ſeiſed for Life, Remainder to B. 
their Son in Tail, with the Fee expectant, and the Huſband makes a Feoffment 
with Warranty, and dies; if afterwards the Wife joins with B. in a Fine, it 
will be a Forfeiture of her Eſtate for Life: for the Eſtate of B. in Tail, and the 
Fee expectant, was bound by the collateral Warranty, and B. was, as it were, a 
Stranger; tho' the Wife did not know of the Warranty, no one being bound to 

give her Notice, R. 1 Rol. 856. J. 15. Cro. Car. 392. - 


(A. 11.) Diſpenſation. 


It ſhall be a Diſpenſation of the Forfeiture, if he in Reverſion, or Remain- 


FideCondition, der, be a Party. to the Eſtate made, and accept it: as, if a Huſband, ſeiſed in 
(. C- Right of his Wife for Life, leaſes to him in Reverſion for his own Life. 
| beld, (M. 8.) 1 Rol. 856. 4 10. - - ' ; 


(a. 120 But Acceptance of an Eſtate by him, who is within Age, ſhall not be a Dil 


What not, 


penſation of the Forfeiture: as, if Leſſee for Life, or Years, leaſes to Him in 
Reyerſion (being within Age) for his own Life, it will be a Forfeiture ; for ths 
Acceptance by the Infant ſhall not prejudice him. 1 Rol. 855. J. 45 
So, if he in the next Remainder releaſes, &c. to the Feoffee of Tenant for 
Life, or Years, it will be a Diſpenſation only for his own Eſtate. 1 Rol. 856. J.. 
If he in Remainder in Tail releaſes, &c. it will be no Diſpenſation as to the 
Iſſue. 1 Rol. 8 56. J. 1. ; 


(A. 13.) What does not purge the Forfeiture. 


If Leſſee for Life, or Years, makes a Feoffment upon Condition, and after- 
wards enters for the Condition broken; this does not purge the Forfeiturc: 
1 Rol. 8 56. J. 35, 40. ä 
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(B) Foꝛfeiture for a Crime. 


(B. 1.) For High Treaſon. 


8 to Forfeiture of a Copyhold, Vide Copybold, (M. 1, &c.) 
As to Forfeiture by Outlawry, Vide Utlag 4847), (D. 1; &c.) 
If a Man be attainted for High Treaſon, he fo eits all his Lands, and Te- 
nements, Goods, and Chattels. 

So, his Dignity, tho' entailed. R. 7 Co. 34. TH Fraß (E 

And by the Sz. 26 H. 8. 13. and 5 & 6 Eg. 6, 11. 1 ed by 
the St. 1 Mar. ff. 1. ch. 1. He ſhall forfeit all ſuch 1. (oh Ve. of which he ſhall 
have any Eſtate of Inheritance in his own Right, in Uſe, or Poſſeſſion.— Which 
extends to his Lands in Tail, as well as in Fee Simple. St. P. C. 187. 2 Lev. 
170. R. Co. . b. 

780 7 forfeit Lis Right of Entry into any Lands or Tenements, Sr. P. C. 
187, Vide Poſt., (B. 2.) 

ans for a Diſcontinuance. | 

If Tenant in Tail n in Fee, the Right to the Entail is forfeited. 
R. 2 Rol. 504. Jon. 7 

So an Annuity of i ſhall be forfeited'; for it is an Hereditament. 
R. Co. . b. | 

If A. 1 a Frechold Leaſe; and is attainted on 8 & 9g W. it is forfeited to the 
Crown. Kirton v. Horton, 1709. Poſter 223.] 

So, where ſince 26 H. 8. 13. and 5 & 6 Ed. 6. 11: it is enacted, That all the 
Lands, Tenements, Hereditaments, &c. of A. ſhall be forfeited ; This extends 
to Lands which A. had in Tail. R. 2 Mod. 133. 2 Jon. 57. 1 Vent. 299. 

Tho” the Entail was to A. and his Wife, and the Heirs of their Bodies, and 
the Wife ſurvives. ' R. 1 And. 39. 

So he forfeits all Evidences and Chartefs which concern the Lands or Tene- 
ments forfeited, and the King ſhall have them. Sz. P. C. 187. 6. 

So, if a Condition be given to the King, as forfeited fo of Hig h Treaſon, the 
King may tender Gold, to defeat a Settlement vi Condition 68 be void by a 
Tender of the Feoffor. R. 7 Co. 13. 1 And. 29 

So, if by Statute all Lands, Rights, Intereſts, Se. are forfeited, an Eſtate 
Tail is forfeited. R. 2 Lev. 170. 

(If A. intails his Eſtate in Scofland on hiinſelf for Life, Remainder to B. his 
deft Son, and the Heirs-male of his Body, Remainder to the Heirs-male of 
A.'s own Body, with ſubſequent Limitations, and the Reverſion to the Heirs and 
Aſſigns whatſoever of A. with prohibitive, irritant, and reſolutive Clauſes ; and 
4. dies, leaving B. and another Son C. B. is attainted of High-Treaſon ; the 
Eſtate is forfeited to the Crown during his Life, and the Continuance of ſuch 
lſſue- male of his Body as would have been inheritable to the ſaid Eſtate tailzie, 
:nd alſo for ſuch Eſtate and Intereſt as veſts in him by the Limitation to the 
Heirs whatſoever of A. after the Subſtitutions determined; and after the Death 
of B. and Failure of his Iſſue-male, C. ſhall ſucceed by virtue of the Sub- 
"rage to the Heirs-male of the Body of A. Gordon of Park's Caſe, 1751. 

ofter 

(If the Eſtate is limited to A. and the Heirs-male of his Body, without any 
previous Limitation to his Son B. and B. on his Father A.'s Death becomes in- 
titled as Heir of his Body, and is attainted of; High-Treaſon, the whole Entail 
s forfeited by his Attainder, as long as there are Heirs-male of the Body of A. 
Mercer's Caſe, 1753. Foſter 102.] 

But he does not forfeit Lands and Tenements, which he has en auter Droit: 
as, in Right of his Church. Sz. P. C. 187. 6. 

Or, in Right of his Wife. Sr. P. C. 187. 6.— Cont. Semb. Lane 54. 


Vox. III. 5 E 


So, 


(B. 1.) 
What Lands 
and Tene- 


382 F ORF EIT U R F. 
| So, by the Common Law, he does not forfeit an Uſe, or Lands in Truſt 
for him. 12 Co. 2. Dub. Hard. 405. 1 Sid. 260. R. Hard. 495. (Vid. be 


2 Cro. 513.) 2 
So he does not forfeit Rights of Action for the Recovery of an Eſtate in a 

Stranger. | LIP IT - 

80 * does not forfeit Lands, which he has as Truſtee for another. Cont. Lan- ho 

39» 54. Vide Roy, (D.) | | hi 


So, if a Term attends the Inheritance, which was in Truſt for a Felon ; the 
Inheritance not being forfeited, the Term ſhall not be ſo. R. Hard. 495. Vit: 41 
Poſt, (B. 2.) | | 
5 he does not forfeit the Right, which a Stranger has, to Lands in his Poffec. D. 
ſion. 70. 71. | | | 
So, if a Man Tenant in Tail levies a Fine to the ſame Uſes, where the Eſtate ag: 
Tail is not forfeited, this Seiſin in Fee, for an Inſtant at the Time of the Fine, 
ſhall not make a Forfeiture. R. 2 Lev. 170. | | 
[A. who is Tenant for Life, with Power to make Leaſes for three Lives ot 
twenty-one Years, makes a Leaſe to Truſtees for ninety-nine Years, if he ſo long th 
live, for Payment of his Debts. ; and appoints them his Attornies, to make no 
Leaſes purſuant to the Power; A. is outlawed for High-Treaſon z the Truſtees W 
ſhall not make the Leaſes to the Nominees of the Crown. Attotney-General, v. 
Bradyll, in Sc. M. 1721, Bunb. a.] 
[For the Treaſons in 5 Eliz. c. 1. 3 papal Supremacy, 5 Elia. 
| c. 11 and 48 Elix. c. 1, touching the Coin, no Forfeiture of Lands ſhall. be but 
| during the Life of the Offender, For the Treaſons in 8 & 9 V. 3. c. 25, and an 
| 15 and 16 G. 2. c. 28, the Lands are forfeited. The Blood is corrupted for | 
| | neither. Foſter 223.] * | 4 | | 
[In High Treaſon: the Forfeiture accrues to the Crown (of whomſoever the his 
Land is holden) propter Delictum tenentis, and this though the Blood of the Heir | 
is ſaved, for the Offence is purged by that ; but in Felony, ſaving the Blood | 
preſerves the Deſcent to the Heir, becauſe the Lord is intitled by Eſcheat 


propter Defettum Sanguinis, Foſter 223.] R. 


n High Treaſon, he forfeits all Goods and Chattels, which he Had in mo 
at Goods p. Go PN Righ f ws, | | 
| and Chattels, Fofleilion in his own Right. | | 
Or, to which he had Right. St. P. C. 188. a 
So, a Term for Years, and Goods in Truſt for him. 1 Sid. 260. R. 1 Aud. no 
294. 2 Cre. 512, 875 Vide ante, (B. 1.) 3 0 


. „ —˙ m — - e e r DT I ENS 
* * 
* 


MN. at Will has Nothing to forfeit. Denn v. Fearnſide, MH. 21 G. 2. and 
uſ. 176.]- . en 0 
| 80 be orfeits Bonds, and other Securities for Money; and the King, or Via 
his Grantee, may maintain an Action in his owri Name. 57. P. C. 188. 4 0 

12 Co. 2. | | kill 

So, Debts due upon Contract. Sr. 188. 4. 12 Co. 2. feit 

So, a Right to have an Action. Sr. 188. a. ide Ante, (B. 1.) But it was 8 

held that a Cho/e en Action is not forfeited. Sav. 40. Nor a Right to an Action Wl | 

in Groſs, Ton. 77. | im 8 

So he forfeits Goods in his Poſſeſſion, of which the Property is not known: in 

£ . as, if A. bails Money, or Corn out of a Sack or Bag, to B. who is afterwards for 

p attainted, the King ſhall have it ; for being out of a Bag, one cannot be know! bei! 
| from another. Sz. P. C. 188. a. © | £ 8 
a So, Goods in his Hands, which he ſtole, tho' the Property is not in him. of! 

St. 188. 4. | . £ 8 
But a Right to have an Action for a Wrong to his Perſon, is not ſoifcited : fort 

| | 8 


as, for a Battery. St. P. C. 188. a. 
| So Goods, in the Hands of a Man attainted, by Bailment, Cc. if they can be of ] 
| known, ſhall be reſtored to the Owner, if he ſhews the Bailment before the che. 
| Juſtices, and upon Inqueſt it be found ſo. Sr. 188. 4. a. ; Sal. 
” * not forfeit Goods which he has as Executor, or Adminiſtrator. 8 
| | F. 1 8 . * 


0 
do, 


Fp ORF EIT UR F. 


80, if a Man, indicted for High Treaſon, ſtands mute, or refuſes to anſwer, 
be ſhall have the ſame * by Attainder, as if he was convicted by Verdict, 
or Confeſſion. Co. L. 391. 

So, if a Man be killed in heving War n the King; he forfeits his Lands, 
Goods, and Chattels. Sr. 189 à. 


So, if he be killed in Purſuit upon an Eſcape, or upon his Arreſt, he forfeits 
his Goods and Chattels. Vide Pot, (B. 3 


So, if a Man be attainted for High Treaſon, his Blood is corrupted. Co. L. 


41. 4. 391.6. Vide Diſcent, (C. 13.) 

And his Wife ſhall loſe her Dower ; for the St. 1 Ed. 6. 12; which gives his 
Dower; is repealed by 5 & 6 Ed. 6. 11. Vie Dower, (A: 2.) 

And ſhe ſhall loſe her Dower againſt the Feoffee of the Huſband, as well as 
againſt the Lord by Eſcheat. Co. L. 41. a. 

So, her Dower Ad Oftium Ecclefie, or, Ex Aſſenſu F Co. L. 41. a. 

So, Dower by Cuſtom. Co. L. 41. 4. 

Where by Statute Corruption of Blood is prevented in Caſes of High Treaſon, 
the Forfeiture of Lands and Goods continues ; for they are directly forfeited, and 


not by Way of, Eſcheat : and therefore the Forfeiture remains without expreſs 
Words. R. Sal. 85. Vide Paſt, (B. 3.) 


(B. 3.) For Petit Treaſon or Felony. 


So, if a Mai be attainted for Petit Treaſon, or Felony, he forfeits all his Lands 
and Tenements, which he had in Fee in his own Right. Co. L. 41. 4. 

Or, if he be outlawed, or abjures the Realm. Co. L. 390. 6. 

So, the Profits of Lands, which he had in Tail, during his Life ; but. not 
his Eſtate or Freehold. Dub. 2 Leo. 123, 126. Teo. 185. 4 Leo. 112. 

So he forfeits all his Goods and Chattels. Co. * . 

So, a Leaſe for Years in Truſt for him. Hard. 405. Semb. cont. 1 Sid. 403: 

So, a Choſe en Action: as, a Bond, Covenant for Payment of Money, 

R. N. 

But he Joes not forfeit Things not held of any one ; as, Fairs, Markets, Com- 
mon, Rents Charge or Seck, Warren, Corody, &c. of which he is ſeiſed in 
Fee; but the King ſhall have 4 for his Life, and afterwards they are extinct: 
for they cannot deſcend, where the Blood is ee, nor eſcheat, where there is 
no Tenure. 3 Inft. 21: 

So, .if he be convicted for eg Treaſon, or Felony, he forfeits all his Goods 
and Chattels. Co. L.. 391. | 

So, if he fled, or was — to the Exigent, tho' he be afterwards acquitted. 
Vide ſupra. Vide Waife, (B.) 

So, if he be arreſted for Treaſon, or Felony, and eſcapes, and in the Purſuit is 
killed; upon Preſentment before the Coroner, or Juſtices of B. R. &c. he for- 
feits his Goods and Chattels. S-. 189. 4. 

So, if he be killed in Reſiſtance upon the Arreſt, St. 189. 4. 

But for Petit Larceny a Man does not forfeit his Lands, or Goods. Co. £; 41. 

So, if he be found guilty of Grand Larceny, and has his Clergy, or be burnt 
in the Hand, another found guilty, as Acceſſary to the ſame Felony, does not 
ſorfeit his Lands, or Goods; for he ought to be SiCharged/ 'the r not 
being attainted. Ro. Cro. Car. # «x 

80, by the St. 1 Ed. 6. 12. A Wife does not loſe her Dower by the Attainder 
of her Huſband for Felony. 

So the Goods of a Wife, married after Conviction and Clergy had, are not 
forfeited.” Ney 6. 

So, in Felony, where a Statute prevents Corruption of Blood, the Forfeiture 
of Lands is prevented as a Conſequence ; for the Forfeiture is by Way of Eſ- 
cheat, for Defe& in the Deſcent by Reaſon of the Corruption of the Blood. 1 
Sal. 85. Vide ante, (B. 2.) 

So, if a Man be pardoned before Conviction, he does not forfeit his Goods, or 
the Profits of his Lands. 5 Co. 110.6. - 

o, 
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So, if a Man be found guilty of Hotnicide /e dgfendendb, he ſhall loſe his God 


and Chattels. H. P. C. 41. | 
So, if he be indicted for it before the Coroner, and that he fled. 2 Inft. 316. 
Dy. 238. 6. | 5 | Patt bebe. at 
1: Bo, if he be indicted for Homicide /e defendendo, or by Miſad venture, and be 
outlawed. 2 Inſt. 316. 


Tho' upon Verdict after his Arraignment it be found that he did not fly; for 
this does not controul the Finding before the Coroner. R. Dy. 238. 6. 

But in Homicide /e defendendo, there ſhall be a Pardon of Courſe for his Goods. 
H. 4er A Inf. 316. 1 12 | 

And by the St. 24 H. 8. 5. If any kill a Perſon, who lies in wait to murder 


[*Nor Linds or rob him, or to commit Burglary, he ſhall not forfeit his Goods or Chattels, # 
So, in an Appeal, as well as upon an Indictment, a Man found guilty /e d 


fendendo, or by Miſadventure, ſhall have a Pardon of Courſe. 2 Inf. 316. 

And the King cannot refuſe it ; and therefore, it ſhall be granted by the Chan- 
cellor; without the King's Warrant. 2 Inf. 317. r 

Vet if it be found that a Man made an Aſſault upon another near the Highway, 
without ſaying; that it was ad murdrandum, it is not ſufficient to excuſe his 
Goods. R. Bend. pl. 86. 1 And. 41. | 


(B. 4.) When the Forfeiture ſhall be ſeiſed. 


After Conviction, the Sheriff, or his Bailiff, Cc. may ſeiſe the Goods of 2 

Felon © Ws for the King. Co. L. 391. 4. St. P. C. 192. 6. Vide Poſt, 

B. 7, 8. 3.005 . ms I 260 AN 

0 88 the Sr. 45 Ed. 3. St. F. c. 14. After Indictment of Felony, and Ca- 
pias returned Nan e inventus, a ſecond Capiat ſhall go returnable in three Weeks, 
comprizing alſo, that the Sheriff ſeiſe his Goods, and keep them till the Return 
of the Writ; and if then he render not, nor be taken, he ſhall loſe his Goods: 
if taken, or he render, his Goods are ſavedt. ann 
So, by the St. De Officio Coronatorts, 3 (4) Ed. 1. If any be found guilty of 
Homicide the Coroners fhall go to his Hooks, & imquirant que Catalla & Blade 
baba; quam Terram, & Quantum valet per Annum, & appreciari faciant ut 
vendi e 8 Hlatæ, ut inde reſpandeant coram Fuſticiariis. St. P. C. 
”" But by the St. 1 Ric. 3. 3. No Sheriff, Bailiff, Sc. ſhall ſeiſe the Goods of: 
Felon} ꝓefore he be convict for the Felony. Co. L. 391. 4, St. P. C. 193. 
And this was a Declaration of the Common Law. Hard. 9y. St. P. C. 52. 

If he may ſeiſe, inrol, and deliver to the Vill; he cannot remove. Sz. P. C. 
192. 84 5 


(B. 5.) To whom the Forfeiture ſhall be. 


By the common Law, if a Man be attainted for High Treaſon, the Forfeiture 
ſhall de to the King, of whatever Lord the Lands are held. Sr. P. C. 197. 4. 
Geo bad 3. 46... N r 
So, if a Man be attainted for Petit Treaſon, or Felony, the King ſhall have 
Year, Day, and Waſt. Jide Ann, Jour, & Waſt. | 

But upon an Attainder for Petit Treaſon, or Felony, the Forfeiture of th 
2 and Tentments of the Felon ſhall be to the Lord of whom the Lands are 

eld. 3 
So, if a Man has by Grant Jura regalia, the Forfeiture of Lands in Fee Simple 
for an Offence, which was High Treaſon at the Time of the Grant, ſhall be to 
the Patentee. R. Dy. 289. un We -4, | 


J 


53 | 3 (B. 6.) To 


/ 


To 


ORF E IT u A x. 


(B. 6.) To what Time it ſhall relate. 


If a Man be attainted for Treaſon, or Felony, by Verdict, or Confeſſion, the 
Forfeiture * relates to the Time of the Offence, to avoid all Alienations after- 
wards. Co. L. 390. 5. Stamf. 192. 4. * . 

Otherwiſe, if he be attainted upon an Appeal, by Verdict or Confeſſion. Vide 
infra. ”\ 1 | 

85 if be be attainted by Outlawry upon an Indictment. Co. L. 390.6. 13. a. 
R. 30 H. 6. 5. 4. | <3 | | | 
So, if a Man be convict ina Præmunire. Dub. Cro. Car. 173. Jon. 217. 

So, if a Man be a Fugitive beyond Sea, it relates to the Time of his Flight. 
R. 2 C#o. 82. þ | . F | 

So, if a Man be Felo de ſe, the Forfeiture relates to the Fact. 1 Lev. 8. 


And is veſted in the King before Inquiſition found. R. 1 Lev. 8. R. 
2 Cro. 82. : 


But the Forfeiture of Goods and Chattels relates to the Time of the Conviction, 
St. P. C. 192. 4. Co. L. 391. _ | | | 

So, upon Preſentment of the Coroner, of a Fugam fecit, the Forfeiture re- 
lates to the Day of the Preſentment. . 192. a. | | 

So, if it be found by Verdict that he fled, to the Time of the Verdict. St. 
192.4. To the Time of the Indictment, or Acquittal. 5 Co. 109. b. _ 

So the Forfeiture, as to the we/ze Profits of Lands, relates only to the Con- 
viction. Co. L. 390. 6. 45 


So the Forfeiture by Outlawry upon an Appeal; for the Time of the Offence is 
not mentioned in the Count. Co. L. 390. 6. 13. 4. 


(B. 75.) When it ſhall not be ſeiſed. 


But Lands or Goods of any indicted for Treaſon, or Felony, cannot be ſeiſed 
into the King's Hands before Attainder. 2 J. 48. Vide Ante, (B. 4.) 


Neither can they be granted before, by the King to another. 2 If. 48. 


So a Man ought to live upon his Goods, and the Profits of his Lands, till he be 
attainted. 2 Int. 48. St. P. C. 192, 3. 


(B. 8.) In what Manner ſeiſed. 


After Conviction by Judgment, or Outlawry, for High Treaſon, Cc. a 

Commiſſion goes to Perſons named by the King, or the Attorny General, to 

inquire, what Lands and Tenements the Offender had at the Time of the 

00G committed, and the Value; and that they ſeiſe them into the King's 
ands. 

And the Inquiſition taken thereon ſhall be returned to the Court of Exchequer, 
and filed in the Office of the King's Remembrancer. Lut. 997. 

So, after Conviction for Felony, a Scire facias ſhall go againſt the Vill, or any 
other, who has the Goods in his Cuſtody. Sr. P. C. 194. 

But if any one has Title to the Goods or Lands found by Inquiſition to be the 
Goods or Lands of the Offender, he may make his Claim, by pleading his Title. 
Lut. 998 (Vide Prerogative, D. 83, 84.) 

To which the Attorny General ſhall demur, or reply. | 

[On Certificate of Commiſſioners of forfeited Eſtates, that Defendants were 
poſſeſſed of Lands forfeited, and did not diſcloſe them according to Statute ; 
the Court would not grant Scire facias, but ſaid they proceed as for Lands for- 
wed tor High Treaſon. Rex v. Tenants of Lord Derwentwater, J. 1717. in Sc. 

unb. 14. | 

[But = 4G. On ſuch Certificate, the Exchequer is to proceed as on an 
Inquiſition ; and the Court afterwards ordered a Sci. fa. on ſuch Certificate, as on 
n Inquiſition found. Bund. 14.] 

VoL: III. | 5F (C) Fo. 
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FO RF EIT UR E. 


(C) Foxfeiture by Penal Statutes. 


O, in all Caſes, where a Penalty or Forfeiture 3s given by Act of Parliament, 
without: ſaying, to whom it ſhall be, or a Limitation 101 a e * 
the Wrong to the Party, it belongs to the King. 

[A Penalty given by Statute, without ſaying to whom, or how to be recovered, 
is a Debt to the King, and muſt be ſued for in the Exchequer. Rex v. Malland 


H. 2 G. 2. Str. 828.] 


If the Penalty or F orfelture i is given for a Non-feaſance, as well as for a Mic. 


feaſance. 

And therefore, where by the St. 5 & 6 Eg. 6. 16. If any ſell an Office, Ee. 
he forfeits his Right, Intereſt, Cc. in ſuch Office, Deputation, Gift, or No- 
mination to it; in ſucli Caſe, the Gift, or Nomination, belongs to the King. 
R. 2 Vent. 267. 

[Where the Statute only enacts the F orfeiture, (as 504. for the Marſhal not 
giving a Note teſtifying Defendant's being in his Cuſtody) the Court cannot 
make a Rule for Payment; it muſt be recovered by Action. Woodcock v. Elping- 
ton, E. 3 G. Str. 50. 8 


Vide more concerning Forfeiture, in Chancery, (3 L.—4 D. 2. g. 
(H. 7.— M. 1, &c.)—Forceable Entry, (D. 26, 7 Franchiſes, (G. z. 
Liberties, (C. 1, 2. )— Market, (I.) — Officer, (K. 2, 8, 1 I, &c. Patent, (F. 35 
—Prerogative, (D. 60.) 


—— — 


e le Dk by. 4 


(A) Foꝛgerp, What Gall be. 
(A. 1.) By the Common Law. 


OR GER is, 908 a Man fraudulently writes, or publiſhes a falſe Deed, 
or Writing, to the Prejudice of the Right of another. 

[Forgery may be committed of any Writing, tho' not a Deed ; and altho' no 
actual Prejudice enſues from it but only a Poſſibility of it. Rex v. Jobn Ward of 
Hackney, H. 13 G. Str. 747. Ld. Raym. 1461.] 

So, ifhe eraſes Words out of a Deed. 

If he falſifies a Copy of a Depoſition upon Record, by erazing the Words, 
(that did whereby the Depoſition is made more poſitive. 3 Ruſh. App. 2. 39- 

If a Deviſe be to A. for Life, Remainder to B. in Fee, if a Man writing the 


Will omits the Eſtate for Life. Mo. 760. 


Ss a falſe Affidavit knowingly. Rex v. Ovrian, M. 14 G. 2. Str. 
114 
Bar! if a Man alters a Deed to his Prejudice, it will not be a Forgery: as, if the 
Obligee makes the Obligation to be for a leſs Sum. 1 Sal. 375. 

If a Man indorſes Excbeguer Bills, as received for Cuſtoms, where he is not 
an Officer; for he prejudices himſelf only. R. 1 Sal. 375. 

So, if he omits to inſert in a Will, Cc. a Legacy, or a Thing; if the 
Deviſe made be not altered thereby, it is no Forgery. R. Mo. 760. 

If he writes a Will for a Perſon Non-ſane, and delivers it to him ; It is no 
Forgery, but a Miſdemeanor, if he knew it. Mo. 760. 


(A. 2 


FR l N T. 187 
(A. 2.) By the H/. 5 El. 14. 


By the St. 5 El. 14. * (by which all former Statutes for Forgery are repealed,) · L 2 Gee; 
Any, (who ſhall of his own Head, or by Fraud with others, oe. forge, + 4.34 2 E 
cauſe to be forged, &c. any falſe Deed, Charter, or Writing ſealed, Court-Roll, n 
or Will, to the Intent to moleſt, Cc. the Freehold, Inheritance, Right, Sc. of 
Lands, Freehold or Copyhold: Or ſhall publiſh, or give it in Evidence, knowing 

it to be forged, being convict by Action founded on this Statute at the Suit of the 

Party grieved, or otherwiſe according to Courſe of Law, or by Information in the 
Star-Chamber, ſhall pay double Coſts and Damages to the Party grieved, be ſet 
on the Pilloty, have both his Ears cut off, his Noſtrils flit and ſeared with 
hot Iron, forfeit his Lands, &c. to the Queen for Life, and ſuffer perpetual 
Impriſonment. ; 

And if any of his own Head, or by Fraud with others, forge, or cauſe, or aſſent 
to be forged, any Charter, Deed, or Writing, to the Intent any may claim an 
Intereſt for Years in Lands, &c. not Copyhold, or an Annuity, in Fee, Tail, for 
Life or Lives, or Years.; or any Obligation, Releaſe, or other Diſcharge of Debt, 

Action, &c. or ſhall publiſh or give in Evidence ſuch Deed, Writing, Obliga- 
tion, Cc. knowing it to be forged, being convict as aforeſaid, ſhall forkeit 
double Coſts and Damages to the Party grieved, be ſet on the Pillory, &c. loſe 


one Ear, and be impriſoned for a Year without Bail, Cc.“ '  *f Aud the 
[An Intent to Charge, brings a Forgery within the Statute, . tho' there is no ſecond Of. 
Charge, or Poſſibility of Charge. Rex v. Japbet Crooke, P. 4G. 2. Str. 901. ] mw. rg * 


[If Adminiſtration to A. who had no Daughter is taken out to B. his Daughter, out Benefit of 
and a Power of Attorney is forged as from B. who never exiſted, yet it is Forgery Clergy.) 
within 2 G. 2. c. 25. Lewis's Caſe, 1734. Foſter 116.] | 

[A forged Note, deſiring a Shopkeeper to let a Perſon have Goods, and I will 
ſee all paid for, is not within 7 G. 2. Per ten Judges againſt one. Michels Caſe, 

1754. Foſter 119.] 


* 


(B) Remedy fo2 Fozgery, 


(B. 1.) By Action. 


N Action for Deceit lies by the Common Law againſt a Forger of falſe 
Deeds : as, if he forges a Statute, Obligation, or other Specialty in the 
Name of B. F. N. B. 96. B.* Vide Aclion upon the Caſe for Deceit, (A. 2.) (* Fide the 
| Or the Grant of a Preſentation by an Abbot'under the Seal of his Convent, Margin Ibid. 
N. B. 96. C. | 
Or 1 of Reſignation, by a Parſon, of his Benefice. F. N. B. gg. K. 
So, by the Sr. 5 El. 14. The Party grieved may ſue his Action of Forger of falſe 
Deeds on that Statute by Original, or by Bill in B. R. or in the Exchequer. 
And in ſuch Action of Forger, &c. ſhall have the ſame Proceſs as in Treſpaſs. 
But in ſuch Action, the Plaintiff's Releaſe ſhall diſcharge only his Coſts and 


"nr". oy and the Court may proceed to Judgment and Execution for the other 
enalties. | 


Vide Pleader, (2 S. 26.) 
(B. 2.) By Indictment. 


So he may be indicted for Forgery, by the Common Law. Vide Indi- 
And by the S. 5 El. 14. The Juſtices of Oyer and Terminer, and Juſtices of . (D.— 
Aſſiſe, in their General Seſſions, &c. may hear and determine the ſaid Offences, 9.3.50 
ad award Proceſs, &c. as they may againſt any indicted before them of Treſpaſs. 

But Juſtices of the Peace have no Juriſdiction of Forgery upon the S. 5 EI. 14. 
Cromp. Juft 56. 3. R. Cro. El. 87. 5 

Nor, of Felony for the ſecond Offence ; for they have not the Record of the 
irt Conviction before them. Cromp. J. 56. b. ie Yes 


Tho' 
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iy N ON O ORA. 
Tho they are Juſtices of Peace, and alſo of Gaol- Delivery. R. Cro. E/. 697. 


The Indictment ſhall * good, if it purſues the Words of the Statute, tho it 
be improper Latin: as, if it ſays, quod ſuper Caput ſuum proprin abricavit ; 
it is purſaant to the Words of the bed R. L — ale, xs 4 wal ” 
So, if it alledges, that A. ſeiſed of Jay wich, B. cum Intentione ad moleflant { 
falſo fabricavit Fatum per quod B. conveyavit Faywick-Park, &c. for tho there be 
a Variance in the Name of the Lands, yet the Intent to diſturb A. is the Fact, N 
which the Jury ought to find, and is ſufficiently alledged. R. Fg. 57, 261. 2 
But if an Indictment ſays, that ſuch a one contraſecit ſeriptum continens in fe 


Socriptum pr it will be bad; for it is repugnant, and impoffible. R. e 


3 Mod. 1 
[A Will of Perſoaal Eſtate, after Probate, not indiable. Rex v. Vincent, M. v 


$ G. Str. 481.] | | 
a ; p | | | | t 

at Pas ui N. M 

Vide Amendment, (D. 5 —L: 1 .* 


FORMA PAUPERIS. a 


(A \) Sutt i in Forma Pauperis. 


Y the St. 11 H. 7. 12. Every Poor Perſon having Cauſe of Aion” or Suit, ; 
ſhall have by the Chancellor a Writ Original, or Subpæna, without paying "4 di 
Sealing or Writing the ſame. And the Chancellor ſhall aſſign Clerks to write, 7 
and Counſel and Attorney for the ſame, without Reward taking. 
So ſhall the Juſtices of B. R. C. B. Barons of Exchequer, and all other Juſtices 8 
in Courts of Record, where ſuch Suit ſhall be. on 
And therefore, in Chancery, and every Court of Record; the Plaintiff having | 
Cauſe of Suit, upon Affidavit, that he has not 5 /. above the Matter i in Queſtion bo 
ſhall be admitted to ſue in Forma Pauperis. | 


And by Ord. Cla. No Counſel, Attorney, &c. aſſigned, ſhall take Fe ee, or agree fen 
for Recompence, Cc. on Pain of Cenſure by the Court : nor refuſe to proſecute or in 
defend for ſuch Pauper. Vide Rules and Orders of Chancery. 4( 

And by Order 18th of Novem. 20. Car. 2. No Pauper Writs ſhall pay Fees for . ( 
Sealin | r 

So * Woman, indicted by her H uſband for a Miſdemeanor, ſhall be admitted to E. 
defend in Form Fauperis. Mod. Ca. 88. | 

| [Defendant on an Inditment may be admitted in Formd Panperis. Rex v. not 
Wrigbt. P. 9 G. 2. Str. 1041. B. R. I. 211, 253. In an Action he cannot. but 
Barnes 328. Str. 
[A Perſon chvicted of Perjury, and outlawed for Forgery, may be 17 [ 
to plead ; King's Pardon in Formd Pauperis. Rex v. Morgan, M. 18 G. 2 2 
Str. 121 al, 

Defendant on an Attachment for a Contempt, is not admitted to deſend 1 brir 
Formd Pauperis. Rex v. Pearſon, T. 33 & 34G.2. 2 B. M. 1039.] [ 

So, by the Sc. 5 & 6 V. & M. 21. and g & 10. z. 25. He Hall be exculcd * 

{ 


Stamp-Duties who is admitted to ſue or defend in Formd Pauperis. 
So, by the St. 2 G. 2. 28. A Perſon arreſted on a Capras, or Information, 
relating to the Cuſtoms, making Afidavit before a Judge, or a Commiſſioner 0 
take Affidavits, that he is not worth 5/7. beſide his Wearing Apparel, if be 
petition to defend in Formd Pauperis, the Judge in Diſcretion may admit him 
ſo to do; and aſſign Counſel, Attorney, or Clerk, who ſhall take no Fee, ot 
Reward. 

But by the Sz. 23 H. 8. 15. A Plaintiff admitted as Pauper, if Nonſuit, &. 
inſtead of paying Coſts, ſhall ſuffer ſuch other Puniſhment, as the Juſtices of the 
Court where the Suit depends ſhall think eoaloneble. 

0, 


| FORMA PAUPERIS. 

So, if he be admitted, tho' he was diſpaupered before Nonſuit. R. 1 Rol. 88. 

And a Pawper, being nonſuited, may have Corporal Puniſhment, 1 Rol. 88. 

And the uſual Courſe is, that Coſts'are taxed, and if he does not pay, he ſhall 
be whipped ; except where the Court in Diſcretion (as it may) directs that he 
ſhall be excuſed from both. 1 Sid. 261. Sal. 506. | 

By Rule im the 24 47, A Petitioner to be admitted in Formd Pauperis ſhall 
bring a Certificate under Counſel's Hand; that he hath probable Cauſe of Suit, 
and take the uſual Oath, &c. Vide Rules and Orders in Exchequer. 

So, by a Rule in B. R. H. 3 & 4 Fac. 2. Nullus admittatur in Formd Pauperis 
extra Curiam. 

[The Court may admit Perſons to ſue in Formd Pauperis at any Time. Langley 
v. Blackerby, H. 12G. 2. Andr. $06.] | | 

[Plaintiffs are not admitted to ſue in Formd Pauperis, unleſs Counſel certifies, 


that there is ſome Foundation for ſuing ; nor Proſecutors to proſecute, unleſs 


ſome ſpecial Ground is laid for the Motion. Rex v. Clarke, H. 2 G. 3. 
3B. M. mos.) | 
[Admiſſion in Formd Pauperis in Chancery, is not binding on the Officers of 


B. R. ſo that on an Iſſue out of Chancery to be tried in B. R. the Party muſt be 


admitted again. Grb/on v. M*Carty, T. 9 G. 2. B. R. H. 311.] 

So, by Order in the Exchequer 1717, No Pauper is to be admitted but by 
Conſent of the Clerk and Counſel affigned to be ſtanding Counſel ; and if 
admitted after Commencement of the Suit, the Pauper to give Security to pay 
the Coſts before Admittance. 

80, if a Pauper contracts for the Benefit of Suit, he ſhall be diſmiſſed, and 
never afterwards retained. Per Ord. Cla. Vide Rules and Orders of Chancery. 
So, if he gives, or agrees to give, a Fee or Recompence; he ſhall be 
diſpaupered, and never afterwards admitted. Ord. Cla. Vide Rules and Orders 
of Chancery. 1 

So, if he gives Notice of Trial, and does not proceed, Sal. cob. 

[Coſts cannot be given againſt a'Pauper Leſſor of the Plaintiff, for not goin 
on to Trial; if vexatious, he may be diſpaupered. Notes v. Watrs. Fort. 319. 
: [But if Coſts are taxed, he ſhall pay them before he try the Cauſe. S. C. 

Ir. 420.1 © | | | | | 

Tf Paper is nonſuited on a Slip of the Attorney, notwithſtanding which De- 
fendant might have gone into the Merits, the Court will not ftay Proceedings 
in another Action till he pays the Coſts of the former. Winter v. Slow, M. 
4G. 2. Str. 878. 8 

[If Pauper is nonſuited, brings a ſecond Action, and recovers, Coſts of the 
firit ſhall not be deducted out of the Recovery in the ſecond. Butler v. Inneys, 
H. 4G. 2. Str. 891:] | | , | 

[If Pauper gives ſeveral Notices, and does not go on to Trial, the Court will 
not reſtrain him from going on to Trial till he has paid Coſts of former Notices, 
Fra they wil make an Order to diſpauper him Ny. Taylor v. Lowe, T. 7 G. 2. 
tr. 983. 1 

[If Defendant in Ejectment obtains Trial at Bar, on conſenting to pay Bar- 
Coſts, and to receive Nif Prius Coſts, and then Leſſor is admitted in Form# 


Pauperis, and has a Verdict againſt him; yet he ſhall not pay Coſts before he 


brings another Ejectment. Britain v. Greenville, M. 13 G. 2. Str. 1121-] 
[Pauper ſhall not pay Coſts, tho' diſpaupered ; if taken on Execution for 
Coſts, x ſhall be diſcharged on Motion. Solomon v. Aynel, 11 G. r 
So, if he has an Eſtate in Poſſeſſion, tho' it be mortgaged above the 
Per Holt, 2 F. cont. Sal. 507. 5 
So, by Ord. Cla. Proceſs of Contempt at a Pauper's Suit ſhall not be ſent to 
the Great Seal, till ſigned by the Six-Clerk, who ſhall take Care that it be not 
vexatious. Vide Rules and Orders of Chancery. 
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Fide Pre- 
b * (C. 


12 0 „ D; 0 N. 
| Vide Plaader, (3 E. 1, bc.) 


7 0 W e 6. 
Vide Julices of "Ss (B. 45, 46.) 


F O W L 8. 
Vide Ul (H. 9.) 


— 


F 8 A N C. H 1 8 E 


(a) How they may be claimed. wg 
(A. 1.) What by Preſcription. 


LOC Franchiſes are derived from the King, and ought to be claimed by 


Charter, or, by Preſcription, which ſuppoſes the Grant of the King. 2 Inft. 

2815 — Per Finch, Quo. W. 12. 9 Co. 27. 6. 

Any Thing which may be claimed without Matter of Record, may be claimed 
by Preſcription. Co. L. 114. 
As, a Privilege to be a e, Co. L. 114. Vide Poſt, (F. 4.) 
Tenere Placita. Co. L. 114. 6. 2 Rol. 270. I. 52. Vide Courts, (P. I.) 
To have Treaſure-Trove. Co. L. 114. 5. Vide Waife, (G.) 
Waifes, and Eſtrays. 5 Co. 109. 6. Co. L. 114. 6. Vide Waife, (A. 1, 2. —F,) 
Wreck of the Sea. Co. L. 114. 3. Vide Wreck. 
A Court Leet, and other Courts. Co. L. 114. 6. 

Royal Fiſhes ; as Whales, Sturgeons, Sc. Bid. 

Fairs, Markets, Sc. Did. . 
Frank-foldage. 44:9. FINS : 

The Cuſtody of a Gaol. Bid. | 
So a Man lod make Title to Land by Prefeription. i. 


(A. 2.) What not. 


But Franchiſes and Liberties, which cannot be ſeiſed before 4. Cauſe of For- 
feiture appears. upon Record, * be claimed by Preſcription, Co. L. 114. 
> Rol. 270. J. 20. 14 109 

As, | & Catal P F. clonum de ſe, Fugitivorum, iche ve / 


in Exigend Pofitorum, c. Co. L. 114. 4. R. 5 Co. 109. K. 9 Co. 24. 6. Vide 


24 al ife, B. —C. —D. 
- Conuſance of Pleas. Co. L. 114. a. Vide Courts, (P. 2, Kc.) 
Deodands. Co. L. 114. 4. Pids Waife Ka. 2.) 
Privilege to have a Sanctuary. Co. L. 114. 4. | 
Jo make a Corporation. (o. L. 114. a. Vide Poſt, (F. 1, Kc.) 
To make a Coroner, or Conſervator of the Peace; Co. L. 1 14. 
To have Fines pro Licentid Concordandi. Jon. 271. 
But a Man may claim theſe Privileges indirectly by Preſcription ; ; for he 
may claim a County Palatine by Preſcription, to which Jura regalia belong. 
Co. L. 114. 6. Vide Peſt, (D. 1, &c.) 


1 


(B) Cor: 


of 


he 


or- 


or Allowance. 9 Co. 28. à. 


FRANCHISES 
0 Confirmed, 


FT T PON Prayer of the Commons 21 EA 3. to the K ing to reſtrain the grant- 
& ing of Franchiſes, it was anſwered, That they ſhall be granted by good 


Advice. 2 Rol. 203. J. 30. : - , BEE a * 
But by the Scr. M. Cb. 9 H. 3. 9. & 35. Civitas Londinenfir, & omnes alia Civi- 
tates, Burgi, & Ville habeant omnes Libertates & liberas Conſuetudines ſuas. - 


By the St. 34 Ed. 1. 4. De Talltgio non concedends, Habeant ita libere, ficut aliquo 


Tempore Habuerunt. | ; 

And all Liberties were afterwards confirmed by the Sti. 1 Ed. 3. 9. 14 Ed. 
3. 1. the Sr. 1 H. 4. 1. 2 H. 4. 1. 7 H. 4. 1. 9 H. 4. I. 13 H. x 1. the 
dt. 3. H. 5. St. 2 Ch. 1. the St: 2 H. 6. 1, | 


c Allowed in Eyre. 


= 


RANCHISES, which do not lie in Preſcription, but are only allowable by 


of King R. 1, may be claimed by Charter of Confirmation, or Allowance in 
Eyre, B. R. C. B. of Exchequer, without ſhewing the Original Grant. 2 Inſt: 
281. 9 Co. 28. a. 2 Rol. 201. J. 5, 10. | "is 

And without ſuch Confirmation, or Allowance, they cannot be claimed. 2 Rel, 
200. J. 40, 45. 1 Rol. 112. Jon. 284, 289. | e 
So a Grant of Diſcharge, or Exemption, before Time of Memory, ſhall be of no 


Effect, without a Confirmation or Allowance, tho' it has never ſince been charged. 


2 Rol. 200. J. 56. 5 | 

An Allowance in Eyre is peremptory to the King. 2 Rol. 201. J. 20. «KF 

Not in B. R. &c. if the Gtant afterwards appears to be illegal, 2 Rol. 
201. J. 23. K | | 

18 in Eyre is not concluſve Evidence againſt third Perſons; the true 
Way of pleading it, is to alledge immemorial Uſage, and to produce alſo the 
Allowance in B. R. or in Eyre. Biddulph v. Ather, T. 28 & 29G. 2. Will. 23. 

An antient Charter, if the Words are general, or obſcure,. ſhall be conſtrue 
according to antient Allowance. 2 {nft. 282. 9 Co. 28. à. 

Or according to the Import of the Words when the Charter was made, an 
ſubſequent Uſage. 2 Inſt. 282. | i} 

If a Charter of Liberties pleaded before Juſtices in Eyre, or of the Foreſt, be 
delayed to be allowed; a Writ lies de Libertatihus allocandis. F. N. B. 229. B. 

And it may be ſued by a Corporation, or by a ſingle Perſon. F. N. B. 230. 

By the Sz. 3 (or 3 & 4) Ed. 6. 4. & 13 El. 6. If a Charter be loſt, Shewing 
an Exemplification or Conſtat of the Roll, is ſufficient. 2 Inft. 282. 

But if the Charter be within Time of Memory, there needs no Confirmation, 


Soa Thing which may be claimed by Preſcription needs not any Confirmation, 
or Allowance. Cont. 2 Inſt. 281. Acc. 9 Co. 28. a, Strata Marc. Kit. 30. 6. 


(D) County Palatine. : 


2 higheſt Franchiſe is a County Palatine. | 
A County Palatine is ſo called à Palatio Regis, becauſe the Count has Jura 
Regalia within his County as fully as the King himſelf, from whom all Juſtice, 
Hain, Dignity, Franchiſes, and Privileges were at firſt derived. 4 Iiſt. 204. 
av. 60. 
ry the County is made a County Palatine ; not the Perſon, a Count Palatine. 
4 1n/t. 205. | 
It may be by Preſcription, of by Parliament, 


Charter, if the Grant was before Time of Memory, viz. before the Time 
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so the Kin 22 a County Palatine, Dav. 67. 
lan 


In Eng Chefter, Durham, © arid Lancaſter, are Counties Palatine. Dav. 
61. 6. Of which, Vide Po , (D. 3» 4» 5, 6, 7.) | 


In Ireland three Counties alatine wete created Temp. H. 2. 061. ) The Province 


of Leinſter, - * to Earl Strongbow, which | afterwards deſcended to five 
Daughters, w Partition, each a County by itſelf, which was a 
County Palatine. *' Dav. 61. 6. (2. ) The Droyines f v 6 ) The Pro- 


vince ps ee Dov. 61. 6. | 
(F. 2 The Dignity. 


1 Authority of "Io iis had a County Palatine, v was 1 ga bl. as * Au- 
chority of the King himſelf, within his County Palatine. 4 nf. 205. 

And confiſted in a Royal Seigniory, and Royal Juriſdiction. Dav. 62. 4. 

In a County Palatine, the Juſtices in Eyre, of Aſſiſe, of ' Gaol-Delivery, of the 
Peace, &c. were made by Commiſſion under Seal of the 1 Palatine. 4 Uf. 
Wh till by the St. 27 H. 8. 24. the Power was reſumed, and recontinucd to 

e King. | 

All riginal and Judicial Writs, and al Fa z there for Treaſon, or 
Felony, were in his Name, till the Sz. 27 cted, that they ſhould be 
in the Name of the King, and teſte'd in the Wine 88 Count. 4 Inft. 205. 

And, till the ſame Statute, an Indictment ought to be contra Pacem of the 
Chih, and now contra Pacem Regis. 4 Infl. 205. 

* 9 the ſame Statute, the Count Palatine might pardon Treaſon, Felony, 

i * 
| 80 the Count Palatine might make a Tenure in Copite, 169 Grand er, 
Sc. Dav. 62.6. 
And Barons within the County. 4 Toft. 211. Dav. 62. 3. 


(D. z.) The County Palatine of Lancaſter. 


The County Palatine of Lancaſter was erected by Act of Parliament 50 Ed.; 
and granted to John Duke of Lancaſter, his Son, for Life; & guod babeat Can- 
rellariam ſuam, ac Brevia ſua ſub figillo ſus, Deputando Juftictartos fuos tam ad Placita 
Corona, quam alia Placita quæcungue ad Communem Legem ; ac Cognitionem, & 
Executionem, &c. per Brevia & Miniſtros ſuos faciend' ; & quecunque al Libertates 
ac Jura Regalia ad Comitatum Palatinum pertinent, adeo liberi ficut Comes Ceftria, 
Se: Inf. 204. Dav. 62. 1 Vent. 15 

And therefore, the King ſhall have the {OR Prærogative, where he is ſeiſed in 
— * F the Dutchy of Lancaſter, as where he is ſeiſed in Right of the Crown. 
_ «Co. El. 240. 

But King H. 4. by Charter in parliament directed, that all Poſſeſſions of the 
Dutchy ſhould 2 as before. Pl. Com. 214. 

And by the Se. 1 Ed. 4. All Poſſeſſions, which King H. 6. had the 3d of 
March preceding, are veſted in and annexed to the Crown, as forfeited for UH; h 
Treaſon, and by the ſame Act are created to be the Dutchy of Lancaſter, and the 
County of Lancaſter is made a County Palatine, and Parcel of the ſaid Dutch); 
and the King ſhall have a Seal, Chancellor, and other Officers for the County 
Palatine, and others for the Dutchy, and they ſhall be managed ſeparately from 
other Poſſeſſions of the King. PI. Com. 219. 

By the Sz. 27 H. 8. 11 S. 6. All Leaſes of the King's Manors, Lands, Ge. in 
the County Palatine of Lancaſter, or of the Dutchy of Rune le out of the County 
Palatine, Cc. ſhall paſs under the Seals of the Dutchy of Lancaſter, or of the 
County Palatine, as heretofore uſed. Vide Patent, (C. 4.) 

So, by the St. 27 H. 8. 24. S. 5. Juſtices of Aſſiſe, Gaol- Delivery, and Peace, 
0 made by the King in the County Palatine of Lancaſter, ſhall be by Commiſſion 
under the King's uſual Seal of Lancaſter. 

By the Sr. 37 H. 8. 19. Fines of Lands in the County Palatine of Lancoft', 


before Juſtices of Aſſiſe at © Lancofer ſhall be of equal Force as Fines in C. * | 
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And Fines and Recoveries ought to be levied there, of Lands within the 
County Palatine, and not at Weſtminiter. 4 Infl. 205. | 

And therefore, Juſtices of Affiſe, Gaol-Delivery, and the Peace, are always 
affighed by the King for the County Palatine of Lancaſter, by Commiſſion under 
the Seal of the County Palatine. - id. | 

[Teftatum Capias is the Proceſs to be ſerved on Defendant, and not the Chan- 
cellor's Mandate. Barnes 406] | | 

[By St. 22 G. 2. c. 46. Mejne Proceſs in any Suit in Court of Seſſion of Cheſter, 
or Common Pleas of Lancaſter, bearing Tefte in the preceding Seſſions, may be 
made returnable on the firſt Yedne/day of any Month, in each of the two Vaca- 
tions betwixt the Seſſions, or on the firſt Day of Seſſions, and on thoſe returnable 
in Vacation in bailable Actions, Defendant ſhall put in ſpecial Bail in eight Days 
after the Return, or Sheriff ſhall aſſign Bail- Bond; and on Service of Copy, 
Defendant ſhall appear in eight Days after Return, or Plaintiff may enter 
Appearance, and proceed; and all ſuch Writs may be proceeded on as if they 
had been returnable at the preceding Seſſions. ] 

80 the King has a Court of Equity, for Matters of Equity arifing within 
the County Palatine of Lancaſter. 2 Lev. 24. And this was allowed by the 
$1, co Ed. 2. 5 | | 
8 85 the Nash. Gourt at Weſtminſter may examine Matters of Equity ariſing 
out of the County Palatine of Lancaſter, within the Dutchy of Lancaſter. 
2 Lev. 24. | R | | 

So, by Uſage, fince the Time of H. 5. for Matters of Equity in the County 
Palatine of Lancaſter. Semb. 2 Lev. 24. 
The Proceſs in the Dutchy-Court, ſhall be by Privy-Seal, Attachment, &c. as 
in Chancery. 4 In/t. 206. 1 | fr, 

The Officers there are the Chancellor, Attorney, Receiver-General, Clerk, 
Auditors, Surveyors, Meſſenger. 4 It. 206. 

[By St. 17 G. 2. c. 7. The Chancellor of the Dutchy may appoint Commiſ- 
fioners to take Affidavits to be uſed in the Courts of the County Palatine.] 

And four Council Aſſiſtants and Council to the Court. 4 Int. 206. 


But Lands held of the Dutchy are not, without more, within the County 
Palatine. Semb. Skin. 43. 4 
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(D. 4.) The County Palatine of Cheſter. 


, The County Palatine of Cbeſter is by Preſcription. 4 Inft, 211, Dav. 6s. 
1 Vent. 157. X: 
in Wl Hugh Lupus had the County of Chefter granted to him by William the Con- 


n. queror, Tenendum fibi & Heæredibus ita libere ad Gladium, ficut ipſe Rex tenebat 
Angham ad Coronam. 4 Inſt. 211. | 


By this general Grant, he had Jura Regalia, and a County Palatine. 
4 Inſt. 211. 


And the City of Chefter, tho' a County of itſelf, is Part of the County Palatine, 
4 Inſt 212. | mY 

But the Biſhoprick of Cheſter was held of the King, and the Poſſeſſions not 
within the Grant. 4 Inf. 211. : | | 


In the County Palatine of Cheſter, the Chamberlain of Cheſter has a Court of D. 5.) 
Equity held at the Exchequer there; and he is in the Nature of a Chancellor. 33 
4 Inſt. 211, 212. „ y | | 

Alſo he ſhall be a Judge of Matters at Common Law in the ſame County, as in 
the Chancery at Weſtminſter. 4 Inſt. 211. 

And he 8 a Deputy, called the Vice- Chamberlain. Bid. | 

And all Proceſs to the County Palatine ſhall be directed to the Chamberlain, 
commanding him, that he command the Sheriff to execute it. 2 Lev. 111. 

If an Information be for a Fact in the County of the City, there ſhall be a 
Mittimus to the Chamberlain, commanding that he ſend it to the Mayor, and 


after Trial take it back, and remit it to the Court. 2 Mod. Ca. 328. 
FB "© | So, 


So within the County Palatine of Cheſter, the Chief Juſtice of Cheſter has 
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Juriſdiction of all Pleas of the Crown, and Common Pleas. 4 1nft. 211. 
So, before him, Fines and Recoveries may be ſuffered. 4 Inf. 211. 
And by the St. 2 &'3 Ed. 6. 28. a Fine before him, being proclaimed. three 

ſeveral EM, at three esd Seſſions, ſhall be of the ſame Effect as a Fine a 

Weſtminſter. . \. | 264. 

. 17 Error be of a Fine in Cours it ſhall be directed to the Chief Juſtice, ve 

ejus Locum Tenenti, and not to the Chamberlain. Dy. 320. 6. 

So Records of the Courts of Weſtminſter, for Trial there, ſhall be tranſmitted 


to the Juſtices of Aſſiſe, not to the Chamberlain. R. 2 Lev. 111. 


80 Error to reverſe Judgments in Chefter, ſhall be in a ſpecial Manner. Dy. 


345: 6. 4 Inſt. 214. 


ut this does not extend to Error in Fact. id. 
Nor to Error upon a Fine. 4 Inſt. 214. 
Or to reverſe an Outlawry. R. Sal. o . i. 
By the St. 1 H. 4. 18. If a Perſon of the County of Cheſter commit Felony, 


Battery, or other Treſpaſs out of that County, and then flee into Chefter, Proceſs 


ſhall go to the Exigend, in the County where the Offence was done, and then 


the Outlawry ſhall be certified to the Officers of the County of Cheſter, and the 


Offender, and his Lands there ſeiſed for the Lord of Chefter, ſaving to the King, 
Year, Day, and Waſte ; and his Lands elſewhere ſhall remain in the King. 

So, by the St. 43 El. 15. A Fine of Lands in the County of the City of 
Chefter, may be levied. before the Mayor of (hefter, in the ſame Manner as before 
the High Juſtice of Chefter ; but Error thereon lies before the ChiefJuſtice of Cheſter. 
And by the ſame Stat. he may iſſue a Dedimus Poteſtatem to take Fines, or to 


make Attornies in a Common Recovery. 


[By Sc. 12 G. 3. e. 30. additional Salaries are granted, 300 J. per Annum to the 


| Chicf Juſtice, and 200/. te the ſecond, and 200/. to each of the Welſh Judges.] 


(D. 7.) The County Palatine of Durham. 


So the County of Durham, being Parcel of the Biſhoprick of Durham, is 1 
County Palatine by Preſcription. 4 Int. 216. Dav. 62. 6. 

And has it's Chancery, and Juſtices. Dav. 62. 6. 1 Bul. 160. 8 

By the St. 27 H. 8. 24. S. 21. The Biſhop of Durham, and his Chancellor, 
ſhall be Juſtices of Peace in the County Palatine of Durham. 7987 

So he has Jura Regalia, by Preſcription, in all Places between Tine and Tes. 
1 Rol. 399. | \ 7 | 

at ſhall have the Eſcheat of his Tenant for Treaſon, if the Eſtate be not 
entailed, where there is a Forfeiture by the Sz. H. 8. 1 Rel. 400. 

And he ſhall preſcribe for the Goods of Felons, or of Felons of themſelves. 
R. in @a Quo W. 1 Rol. 399, 400. 2 Hul. 226. | | 

And before the St. 27 H. 8. 24. he might pardon all Treaſons and Felonies 
within his County. 1 Bul. 160. 

And a Recovery in C. B. for Lands in the County of Durham ſhall be void. 


1 Bul. 160. | | 


So it is ſufficient to- preſcribe for Franchiſes not granted, by ſaying, that it 154 
County Palatine, and has Jura Regalia, & ratione inde he claims ſuch Franchiſe, 
R. 2 Bul. 226, 7. | 8 | 75 

[By Stat. 4 G. 3. c. 21. The Chancellor and Juſtices of the Court of Plc 
may appoint Commiſſioners to take Affidavits.] | ; 


(D. 8.) Ely, &c. 


Ely is called a County Palatine by the Sz. 33 H. 8. 10. and the Sz. 5 El. 23. 

The King 10 H. 1. erected the Cathedral of Eh out of the Monaſtery there, and 
the Biſhoprick out of the Abby; and granted the County of Cambridge, beſot 
within the Dioceſe of Lincoln, for his Dioceſe. 4 Inſt. 220. i 

To the Biſhop and his Succeſſors the King granted Jura Regalia within the 
Iſle of Ely; by which Grant, and by Preſcription founded thereon, the * 
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has a Royal Juriſdiction before his | Juſtice de Placitis Corone, & de Communibus 


Placitis. 4 Inſt. 220. | 

But £E/y is only a Royal Franchiſe, and not a County Palatine. Cart. 109. 
And therefore, if there be an Action in a Court of Weſtminſter, for a Matter 
ariſing there; the Defendant cannot plead to the Juriſdiction of the Court: But 
the Biſhop may demand Conuſance of the Plea. R. Carth. 109. 

And an Action there for Lands in Ely is not void, as it would be in a County 
Palatine. Carth. jor 

So the County of Pembroke in Wales was a County Palatine ; but the Furiſ- 
dition is ouſted by the S. 27 H. 8. 26. 4 Inf. 221. 5 
80 Hexham was claimed by the Archbiſhop of York as a County Palatine; but 
14 El. it was determined to be Part, and within the ſame Juriſdiction as the other 
Part, of the County of Northumberland. 4: Inſt. 222. 


(D. 9.) The Juriſdiction of a County Palatine. 


A County Palatine has Juriſdiction of all Pleas of Lands and Tenements lying 
within the County Palatine, which ought to be determined there, and not elſe- 
where. R. 4 Int. 212. 

So, of Contracts, and all Matters and Cauſes which ariſe within the County 
Palatine. 4 Inſt. 212. | : 

And therefore, if Real Actions for Land within a County Palatine, are brought 
in the Courts at Heſtminſter, it may be pleaded to the juriſdiction of the Court; 
except in Error, Foreign Plea, or Voucher. 4 Irft. 212. | ide Abatement, (D. 2.) 

So, in Perſonal Actions, if the Matter be alledged within a County Palatine. 


4 Infl. 213. 


In Debt upon a Bond, Ce. which appears by the Date to be made in a County 
Palatine. Sav. 35 


[B. R. will expect a Return to a Latitat into Durham, and will not determine as 
to Juriſdiction on Motion, but on Claim of Conuſance or Plea to the Juriſdiction. 


Chapman v. Maddiſon, P. 11G. 2. Str. 1089. Andr. 191.] 


So an Inhabitant of a County Palatine cannot be ſummoned out of it, except in 
Caſe of Treaſon, or Error, by any Writ or Proceſs. 4 Inft. 412. 


So Proceſs or Writ uſed there ought to be under the Seal of the County Pa- 


latine. 4 fe. 212. 


So an Office, found upon a Writ or Commiſſion for Land there, if it be not 


out of the Exchequer there, ſhall be void. 4 1nft. 213. | 


If there be Judgment in a Real Action for Land which lies in a County Palatine, 
it is void; tho' there was no Plea to the Juriſdiction ; for the Court takes Notice 


of every County, and County Palatine. 2 uff. 


But a County Palatine ſhall not have Juriſdiction, where the Judge himſelf is a 
Party. 4 Inſt. 213. R. 12 Co. 114. 1 Rol. 246. | 

So a tranſitory Action may be alledged out of a County Palatine, and may be 
brought in a Court of Wetminfter, tho the Cauſe of Action aroſe within the County 
Palatine. 4 [nft. 213. R. 12 Co. 114. R. 1 Sid. zog. Sav. 35. 
F Tho' the Party alſo reſides in the County Palatine. *R. 1 Sid. 103. R. 2 

ol. 318. /. 15. : 

80 if the Party lives out of the County. Palatine, he may be ſued for Land or 
Goods within it, at a Court of Weftminfter. 4 Inft. 213. K. 12 Co. 114. 

So an Ejectment may be in B. R. for Lands there, when the Defendant is in 
Cuſtod. Mar. Dub. 1 Sid. 168. Ray. 81. Carth. 12. 

So, if the Action alledges the Fact in a County Palatine, after a Plea in Bar the 
Defendant ſhall not have Advantage of it. R. Carth. 11. 

Nor, if the Defendant demurs to the Declaration. R. Carth. 355. 

So Error lies in B. R. upon a Judgment given in a County Palatine. 4 Ine. 
212. Vide Pleader, (3 B. 3.) 3 

So, if a Suit be againſt A. who lives in a County Palatine, by the Executors of 
B. upon an Obligation, in C. B. upon which A. ſues in the Exchequer, which is a 
Court of Equity, in Cheſter, where one Executor dwells, the other in London; he 
cannot ſerve Proceſs upon him in London. R. Hut. 59. : 

0 
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2d Part of 
2 Mod. Ca. 


Sc. 4 Inſt. 2 


be pleaded generally in Abatement. Yide Abatement, (D. 3.) | 


Porta. 2 Inſt. 5 - 
| Ports. R. 2 Cro. 543. 


Nene 
80 x Fieri acias lies to a Count Patitine, as n a ud ent in B. "PIP 
him 6 0 20 there. R. 1 Lev. . 3 rl againſt 


So a Suit in Equity, in the Dutchy of Lancaſter, ought to ſhew the Lan nd 
Queſtion to be within the Juriſdiction. "Eg. Ca. 95. ® igh $ in 


) The Cinque-Ports, 


11. 5 What Privileges they have. 


T HE Franchiſe 2 the Cinque- Ports i is claimed, in Part by Prefcription, in 
Part by be of Parliament, and Charter, and has been Time out of Mind, 


In the Time if Edward the Confeflor there were bat three Ports, Dive, 
Sandwich, and Romney ; but, i in the Time of William the Conqueror, Haſtings and 
Hithe were added; and 1 Joh. Winchelſea, and Rye : Yet they are called the 
Cinque- Ports. 4 Ioft. 222. 2 f. 556. 

6.4) the King, by Patent, may make any Town a Member of the Cingue- Ports, 
Hard. 56. 
| The Ciiique-Parts are Part of the County of Kent, and tho' they have not Jura 
Regalia, yet they have many Privileges, which were confirmed by che St. M. Ch. 9. 

Inſt. 223 
1 4 5 therefore, have all Juriſdiction in all Actions Real, Mixt, and Perſonal, 
which ariſe within the Cingue- Porte, 4 Inſt. 224. 

If an Action be brought in B. R. &c. for! a Matter which ariſes there; it may 


And Error does not lie in B. R. or C. B. on a Jedgment jGven; | there, 


2 Inft. 557. * P 
But a judgment in B. R. or other Court of the King, is good, if the Privileg 
of the Cingue- Ports be not pleaded. - 4 Inſt. 223. 2 IU. 5 57. In 


And ſuch Judgment does not — their Privilege afterwards. 2 To 557. E 


4 Inſt. 224 
And 25 R. 1 take Notice jeklicially, what Towns are within the Cingue- 


So Prerieative Writs, as Habeas Corpus, . Sc. run to the Cingue- 


So an Appeal lies in B. R. for a Murder in the. nn, R. Tel. 13. 
Cro. Car. 247. 

So a Certiorari lies to remove an Indictment for Felony in the C:nque-Port:. 
R. Cro. Car. 253, 264, 291. 


(E. 2.) What Courts. 


Within the Cinque-Ports there are ſeveral Courts: a Court before the Mayor 
and Jurats of each Port; a Coutt before the Conſtable of the Caſtle of Dover; 
and a Court of the Cingue-Ports apud Shepway. 4 Inft. 223. 

The Court before the Mayor and Jurats is a Court of Record. 2 ft. 557- 

The Court before the Conſtable of the Caſtle of Dover holds Plea by Bill 
according to' the Courſe of the Common Law, of Things which concern the 
Guard of the Caſtle. '2 Inf. 557. F. N. B. 240. B. 

But by the Sr. Art. ſuper HA 7. No foreign Plea of the County ſhall be 
pleaded, which does not touch the Guard of the Caſtle. 

Nor ſhall the People of the Cingue- Ports be diſtrained to plead elſewhere, or in 
other Manner than they ought, according to the antient Charters or F ranchiſes 

affirmed by the Great Charter. 2 1». 5 56. 

The Court or the oat Wes apud Shepway was created by Letters Patent 
Temp. Ed. 1. 4 Hit. 224. But muſt have been confirmed by Parliament. 
2 Inft. 557. NN 

And an erroneous Judgment before the Mayor and Jurats in any Port, ſhall 
redrefled there. 4 Inſt. 224. 2 1nft. 557. R. Dy. 376. 4. * 

2 
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And that, by Bill in the Nature of a Writ of Error, without any Writ. 
en | | 

And upon Reverſal, the Mayor and Jurats ſhall be fined, and the Mayor 
removed from his Office. 2 Inft. 557. Dy. 376. 4. 


E. 3.) How a Writ to the Cingue-Ports is directed. 


A Writ to the Cingue-Ports to remove a Record of a Judgment there, ſhall be 
directed to the Conſtable of Dover, who is the immediate Officer to B. R. and he 
ſhall write to the Barons to certify to him, and ſhall then ſend it to the Court, 
30 H. 6.6. Vide infra. TTY | 

But if an Indictment be before them as Juſtices of Peace, or of Oyer and 
Terminer, a Certtorari to remove it need not be to the Warden of the Cinque- 
Ports; but to the Mayor and Jurats before whom it was taken. R. Cro. 
Car. 252, 264. 9 

The Warden of the Cinque-Ports is an Officer, who has been appointed, Time 
out of Mind, Fe. for the Cuſtody of the Ports. 4 Inft. 223. | 

And he has the Juriſdiction of Admiral within the Cingue- Ports, exempt 
from the * of England. 4 Inſt; 223. 2 Inſt. 556. 2 Jon. 67. Sr. I. 

en b. 1 Vol. 8 5. 

, So he ſhall de Conſtable of the Caſtle of Dover. 4 Inf. 223. 2 Infl. 5 56. 

The Conſtable of Dover and Warden of the Cingue- Ports is the immediate 
Officer to the King's Courts, for all Matters within the Crngue-Ports : and there- 
fore, a Writ ſhall be directed to him to certify a Record there. 4 Inf. 223. 

Tho' it be in another Port; for he ſhall ſend for it to the Barons of the Cingue- 
Ports, and tranſmit it to the King's Court. 4 Inft. 223. Vide ſupra. | 

So, if a Defendant, againſt whom Judgment is in B. R. Cc. has no Land but 
in the Cingue- Ports, there ſhall be a Writ to the Conſtable of Dover, to make 
Execution. 4 Inff. 223. R. 1 And. 28. 3 Leo. 3. | 

If Surety of the Peace be demanded in Chancery, againſt any within the Cingue- 
Ports, there ſhall be a Writ to him, to take it. 4 Inf. 223. 


(F) Coꝛpozation. 
(F. 1.) What ſhall be. 


Corporation is a Franchiſe created by the King. 
A Corporation is a Body conſtituted by Policy, with a Capacity to take, 
or to do. Co. L. 250. a. | 
For by Incorporation it acquires Jus Perſonæ, and becomes Perſona politica, and 
is capable of all Civil Rights habendi. & agendi. Per Att. Gen. Quo. W. 3. 8. 
, A Corporation is Eccleſiaſtical, or Lay; and both are Sole, or Aggregate. Co. 
250. 4. 
5 Eccleſiaſtical Corporation Sole is Regular; as, an Abbot, Prior, Sc. Bid. 
Or Secular; as, a Biſhop, Dean, &c. bid. 
An Eccleſiaſtical Corporation Aggregate conſiſts of an Head and Body, who are 
all Perſons capable; as, a Dean and Chapter; Or the Head only is capable, and 
the others incapable in Law; as, an Abbot and his Convent, &c, 


So a Lay-Corporation is Sole ; * | 1 = 
Or Aggregate; as, a Mayor and Commonalty. 10 Co. 29. 6. 1 


of London, Cc. 10 Co, 29. 3. 4 Co. 65. a» Co. ZI. 464. 


(F. 2.) How created. 


A Corporation is by the Common Law, by Act of Parliament, by Preſcription, (F. 2.) 
or by Charter. Co. L. 250. 4. 138 
By the Common Law; as, the King. 10 Co. 29. 6. * 


vor. III. 51 so 
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So a Corpotation may be created by AR of Parliament. 10 co 29.6, 
"(By St. 18 G. 2. c. 15. the A and the Barbers of London were made two 
ſeparate and bnd Corporations. 1 
But the Sr, 32 H. 8. c. 42. continues i in Force as to the Barbers. | Sharp v. 
TOs 20 ES 4 B. M. 2133. 


So an antient c City or Borough wo, claim to be a + Corporation by Preſcription, 
10 Co. 29 

A Corpoxation by Preeription may. blen. by ſeveral Names. Per Hole, 
Hard. oo. 


To a Corporation by Charter there are requiſite, i. An Authority to make it, 
2. Sufficient Words. 3. Perſons to be incorporated. 4. A Name. $6. A Place. 
1 10 Co. 29. 6. 

The King alone has Authority to make a Corporation by his Charter. 10 C. 
33. 6. 1 Rol. 512. 4. 27. Her Att. Gen. Quo. W. 8. 

And therefore, a Preſcription by a Subject, or a, Corporation, to make another 
Corporation, is void. Bro. Corporation 45. 1 Kal. 512. J. 35. 

So, if the King grants Power to another to ads a n it is void 
except when it may commence upon the Charter, or Grant of the King, and not 
oy * Power conferred upon the other by ſuch Grant. 49 A. 8. Dub. Bro. 

Corporation 45. Th. D. lib. 1. c. 22. S. 26. Acc. 10 Co. 33. 6. 
8o the Pope, tho' he uſurped very great Authority, neyer could make a Cor- 
poration. © Jon. 184. Bro, Corporation 34. 

So the Corporation of London, tho' it's Privileges are confirmed by Perkins 
cannot make another Corporation. 1 Sal. 192 

But a Subject may chuſe the Perſons, invent the Name, Sc. for the King, 
1 Bol. $12, J. 30. 

80 a Corporation may make a F raternity, or Company, within themſelves, 

1: Sal. 192. 

So the King, by Charter to the Eoft-India-Company, Fc. may enable them to 
conſtitute ſuch Perſons who ſhall be incorporated. 

[The King, by Letters Patent may enlarge the Boundaries of a City. Rev v. 
Inhab. civ. Norwici, P. 5G. Str. 177.] 


There need not any preciſe Words to make a Corporation. R. 10 Co. 30. b. 
And therefore, if the Words, oe, 5 tabilio, &c. be wanting, it is not 
material. 10 Co. 28. a. 1 Rol. 5 
Antiently if the King had n to a Vin Gildam Mercatoriam, it was, by ſuch 
Grant, incorporated. 1 Rol. 513. J. 10. 10 Co, 2 a, Sutton / Hoſp, 
So, if the King grants to a Vill to be quit of Toll, it is incorporated for this 
Purpoſe. 1 Rol. 513. J. 22. 
Or, if he grants Lands to chem, they have thereby a Corporate Capacity to 
take, if a Rent be reſerved. 1 Rel. 513, I. 40. Adm. Cro, El. 35. 
Or, if he gives Licence to grant Lands to Then, 'e % 71+ 45 we 
Yet a Grant of Land to a Vill, does not give Capacity to take, if a Rent be 
not reſerved; for the Grant ſhall be void. 1 Rol. 4 3 BY oo 
And a Grant of Land, rendring Rent, does not give a Capacity to alien the 
fame Land. R. Cro. El. 35. 


A Corporation may be conſtituted of Perſons Natural, or Political. 10 Co. 29-9 

It may be compoſed out of another Corporation, 1 Kol. 512. C. If the other 
be a Corporation by Preſcription. 1 Sid. 291. 

So a Corporation Aggregate may 0 made without a Head. Bro. Corporatin 
43: R. 10 Co. 3o. 6. | | | 


A Corporation ought to be conſtituted of ſome Place. 10 Co. 123. 

And tho' the Place be not in Reality in England, it ought to be mentioned as in 
England; as, the Corporation of Sr. John of Jeruſalem in England. 10 Co. 32. . 
1 Rol. 512. D. | 
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$0, if * be named of any Place, it is dee tho it has not any Landes ar 
Poſſeſſions thore. Fes. 168. 


A Corporation ought to have a Name which is in the Nature of a Name (F 
given to a Natural Perſon by Baptiſm. 10 Co. 29. 5. 8 9 

But the Name of an intended I. opital, is ſufficient, 10 Co. 32. is Capaciꝶ. 

So, if the Name be implied by the Charter, it is ſufficient, tho no Name be (B. 5) 
given by expreſs Words: as, if the King incorporates the Inhabitants of D. 

with Power to chuſe a Mayor; the Name of Mayor and Commonalty will be ſuf- 
kciently expreſſed. Per Holt, 1 Sal. 191. 

So a Corporation by Preſcription may have different Names. Per Hale, 
Hard. 504. Siu 

And in Pleading, ſhall fay, that it was known as well by the one Name, as the 
other. Lut. 1498, 

So, by Charter, a Corporation may be incorporated by one Name, and after- 

wards by another. 

And after the Change of Name, the laſt ought to be uſed. 1 Rol. 51g. J. 55. 

So a Change of Name, or new Charter, does not merge the antient Privi- 
leges. R. Mo. 581, 2. R. 4 Co. 87. 6. R. 1 Sand. 344. R. Ray. 439. 
Bro Corporation 38. 

And therefore, it ſhall retain the Peiſeſons which it had before. 1 Rol. 

it &3-; . | 
: Shall recover a Debt, Sc. due before. 3 Lev. 237. 

So it ſhall be ſubject to Obligations, API Fe. as before. Bro. Cor- 
poration 3, 61. 

But they ought to ontdctibe by their antient Name till ſuch a Day, and 
ſhew how 1 it was then changed; and not by their laſt Name. Hard. Sof. Lut. 


_ 


be. 10. o.) What Things are Incident to a Corporation. 


A Corporation being erected, it has as Incident, without Words in the Charter, 
Power to purchaſe, and alien. 10 Co. 30. 1 Rol. 513. J. 3 5. 

To plead, and be impleaded. 10 * 30. 6. 1: Rol. 513.1. 35. 

To make a Common Seal. 10 Co. | 

To chuſe Members in the Place of athers dead, or removed. R. 1 Rol. 514. 


Ls. D. Ca. Parl. 45. 
To take a Reſignation of any Member. Conf. 12 Fac. R. acc. 15 Fac. 2 


h Rol. 456. J. 10. Per Hale, 1 Sid. 14. Acc. 11 V. z. in B. R. Sal. 433. upon N 
| Return of:a:Mandamus to the Mayor of Rippon. Wl! 
a So it has a Power as Incident, to make By-Laws. 10 Co. 31. a. Per Holt. * 1900 

7. 11 V. z. por) i 65 


[A Cuſtom, that no Perſon, unleſs admitted of one of the Guilds, ſhall keep 
Shop or exerciſe Trade, is good. Bodwic v. Fennel, M. 22 E. 2. 1 Wil. 233. 
Totterdell v. Glazby, T. 5 2 3. 2 Wil, 45 266. 


(F. 11.) What it may do. 


A Corporation may purchaſe, and take 1 in Succeſſion. Co. L. 2. 250. 4. Vide 
Pot, (F. 1 5. 16, 17.) 

. or make an Alienation, under the Common Seal, in Fee, for Life, or for Mi 
Years. 1 Sid. 162. Vide Poſt, (F. 18.) 0 
; So an Att by the major Part, as” e aſſembled, is the Act of the whole 1 
10h Corporation. Per Att. Gen. Quo W. 32. R. Dav. 47, 48. Ca. Parl. 29. | 1 
N. aſſembled in a convenient i tho' not in the Chapter-houſe, &c. R. 1 
av. 48. l 
By * St. 33 H. 8. 27. By the n Law, all Aſſents, Elections, Grants, 1 
1 and Leaſes bye the Dean, Sc. or 75 ah Governor of a Cathedral, Hoſpital, College, . 


or Corporation, with the Aſſent of the greater Part of the Chapter, Fellows, on 
| Sc. | 


5 50. 6 


(F. 12.) 
By Aitorny, 


Sc. are as 
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as. if all had agreed: And all Orders, Statutes, ec. by the | 
Founder, Cc. That ſuch Aſſent, Election, &c. ſhould be hindred by one, or | 
more, being the leſſer Number of ſuch Cor oration, made, or to be made; and 


Oath for the Obſervance; Cr. ſhall be voi 


So a . for the public Good, made by che major Part, binds All. R. 
5 Buethe major Part ought 6 give: their Votes di ane, and hot by Proxy. R. 


2 * iche che Statutes of a College, G 05 eq a Fideſcs for Abſence to be by 
the Wardens, three Burſers, five Deans, and five Senior Fellows, the Major 
Part is not ſufficient, * but it ought to be by All; for it is not within the 57. 
33 H. 8. 27. which 11 . to ped 1 concern the bade Corporation, 
Dy. 2 LE DUU 2 211. 
8 * a Dy-Law i is not * nnn a Cuſtom, the major Part does not 
bind, if it be not warranted by the fine Cuſtom.” 5 Co. 63. 


(F. 12. -) How act. 


| AC ration Ageroants can do Nothing but by Attorny. Co. L. 66. 6. 
It Corpo to appear by Attorny ; for if All PR in FOO, it is not ſufficient, 


Bro. Corporation 28. Vide Poſt, (F. 19.) 


(F. 13.) 
By Deed. 


ſmall Acts, without Deed: as, it may retain a Servant, a Cook, Butler, &c. 


houſe, without Attorny. R. Mo. 676. 


It ought to ee a Deed, or levy a Fine, by Attorny.. I Leo. 184. ” 
Mo. 
1555 natural Perſon may be an Anorny fora Corporation, 

Tho! he be a Member of the ſame Corporation. Bro, Corperationih.. : 

A Corporation may make a Leaſe, and ſeal it, and afterwards ur a Letter of bl 
Ani to enter, and deliver the Leaſe. R. 2 Leo. 97. R. 1 Vent. 257. 

So, if there be an Uncertainty of Place, as, if a Corporation purchaſes a Carve 
in ſuch a Waſt, there ſhall be firſt an Election of the Place, 7 the Abuttals, oy 
and afterwards a Letter of Attorny for Entry thereon. 1 Leo. 


If it makes an Attorny to collect it's Rents, and to enter; i 10 * avoid 2 65 
Leaſe for Non-Fayment afterwards, it ought to make an Attorny to o enter, de novo. | 
Per Holt, Skin. 413. * 


So a Corporation may acknowledge a Deed before a Judge, in the Chapter- 


Or put the Common Seal to a Decd. Mo. 676. 
So a W nas with it's Head, may give a portal Command without 


un. XN 


So a eee A ggregate can do "nothing but bn Deed under the Common 
Soal. Bro. Corp. 34. 


As, it cannot make a Feoffment, or Demiſe, or give a Licence. Bro. Corp. = 
50 51. I Vent. 48. ? 

Not enter for a Forfeiture, or into Lands purchaſed. R. 1 Rol. 514. K. Bro. Ne 
Corp. 50. cont. 96. 1 Leo. 30. 2 Cre. 110. 1 Vent. 48. 8 

Nor preſent to a Benefice. Bro. Corp. 34, 83. Co 

So it cannot be a Diſſeiſor, or Treſpaſſer, without an Agreement by Deed. 8. 
Bro. Corp. 48, 50. A 
Nor authorize one to appear as it's Bailiff in an Aſſiſe. 1 Vent. 48. 

But a Corporation, w which has a Head, may give a perſonal Command and do 8 


Dub. Bro. Corp. 47. ac. 49, 50, 56. 1 Vent. 47. 
It may authorize another to drive Cattle, kindle a Fi ire, Fe. Bro. Corp. 50. 
Adm. 1 Vent. 47. 2 Sand. 305. 

To make a Diſtreſs; for this does not veſt, or deveſt any Intereſt, 1 Sd. 
191. 

And therefore, any one may ; ſuch an Act, without ſhewing an Authority 
by Deed. N 


Homage, or Fealty. Co. L. 66. 6. 


* 
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go he may juſtify as their Servant to remove Cattle out of their Land, without 


Deed. R. Lut. 1497. 


So they may do an Act upon Record, without their Common Seal ; for t] 
ure eſtopped by the Record. 1 Sal. 192. or they 
So a Corporation Aggregate may do ſmall Acts. 1 Sal. 191. 


(F. T4.) What it cannot do. 


But a Corporation cannot do a perſonal Act, which requires Knowledge: as 
Nor be bound in a Statute, or Recognizance. Per Dyer Mo. 68. Dal. bs. 
Nor wage Law. 

So it cannot commit Treaſon, or Felony. | 

Nor ſhall it be excommunicated ; for it has no Conſcience. 


(F. 15 ) Purchaſe by a Corporation. 


A Corporation has an incident Power to purchaſe Lands, or Goods. Co. L. 
2. 4. 10 Co. 30. 6. R. 1 Rol. 513. J. 35. 
And may take Goods in Succeſſion, without a Licence in Mortmain. 

8o Lands and Tenements, with a Licence. 


If a Feoffment, Grant, Cc. be made to a Corporation Aggregate, which con- 
fiſts of Perſons, all capable, it will give a Fee to them without the Word, Suc- 
cefſors. Co. L. 9. b. 94. b. D. 27. H. 8. 15. a. | 

So, if the Head only is capable ; as, to a Prior and Convent, &c. where it is 
given in Frankalmoign. Co. L. 9. 6. 94.6. 

So a Leaſe to a Corporation Aggregate, &c. as, to a Mayor and Commonalty, 
tho' limited for Life, ſhall be good for ever; for the Words; for Life, ſhall be 
rejected. 27 H. 8. 15.9. | Ag 

So Goods and Chattels granted to them go in Succeſſion, Dy. 48. a. 4 Co. 
6 | 
50 an Obligation, Cc. made to them; tho' it ſays Nothing of Succeſſors. 
27 H. 8. 15. 4. | | 

4 if a Maſter of an Hoſpital recovers Arrears of an Annuity, and dies ; they 
go to the Hoſpital, not to the Executor of the Maſter. 1 Rol. 515. J. 10. 

If the Prefident of the College of Phyſicians recovers in Debt, for Male- 
Practice; the Succeſſor, and not his Executor, ſhall have a Scire Facias. R. 1 Rol, 

15. J. 20. | 
i 5, by ſpecial Cuſtom, a Corporation Sole may take Goods, &c. in Suc- 
ceſſion: as, the Chamberlain of London. R. Cro. El. 464. R. 4 Co. 65. a, 
Fulwood. = , 

But a Feoffment, Grant, &c. to a Corporation Sole will not give a Fee in Suc- 
ceſſion, unleſs it be limited to him and his Succeſſors. Co. L. 94. 6. 

Nor to a Corporation Aggregate ; where the Head alone is capable : as, to an 
Abbot and Convent, Cc. without the Word, Franłalmoign. Co. L. 94. 6. 

So, regularly, no Chattel in Poſſeſſion, or Action, granted, or made to a 
Corporation Sole, goes in Succeſſion, but to his Executor; tho' it be granted, 
Ec. to him and his Succeſſors. Dy. 48. a. R. 4 Co.65. a. 1 Rol. 515. J. 5, 15. 

As, an Obligation, Term for Years, Cc. 4 Co. 65. a. Vide Biens, (C.) 


But a Corporation, Sole, or Aggregate, Eccleſiaſtical, or Lay, cannot pur- 


40t 


(F. 15.) 
What gcod; 


(F. 16.) 
When n goes 
in Succeſhun, 


chaſe, or take Lands and Tenements, without Licence to take in Mortmain. wit oy 
Fide Capacity, (B. 2, 3.) Vide Co. L. 2.6. 2 Infl. 75.) good. 


So a Feoffment, Grant, &c. which takes Effect when a Corporation Aggregate 
wants a Head, as, to a Mayor and Commonalty, &c. in a Vacation when there 
no Mayor, ſhall be void. Co. L. 264. a. 13 Ed. 4.8. 6. 

A Deviſe to a College by the Maſter is void; for it has not an Head when the 
Deviſe takes Effect. R. 4 Leo. 223. 6 
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But if chere be an Head when the Grant takes Effect, it is ſufficient ; tho 
there was none when the Grant was made : as, a Leaſe to A. for Life, Remainder 
to a Mayor and Commonalty, made in a Vacation, ſhall be a good Remainder 
if there be a Mayor when A. dies. Co. L. 264. 8. + 

So a Grant of Liberties, or Franchiſes, in the Time of Vacation, ſhall be 
good: as, a Grant to a Commonalty, to be incorporated by the Name of Mayor 
and Bailiffs, and to chuſe a Mayor. 10 Co. 27. 6. 

So Payment of Rent may be made to a Chapter in a Vacation. Mo. 52. 
So a Licence by the King to grant to a Chaplain, &c. is good, tho' no Chap. 
lain is then in Eſſe. 10 Co 27. | 

So, in Pleading, there is no Need to alledge the Life of the Mayor at the 
Time of the Grant. Bro. Corp. 58. 13 Ed. 4.8.56. | 


(F. 18.) Alienation by a Corporation. 


So a Corporation has an incident Power to make an Alienation of their Lands, 
or Goods. Vide 1 Sid. 162. 

Aud tho' they alien all their Goods and Poſſeſſions, yet the Corporation con- 
tinues. Jon. 168. | 
But an Alienation of the Head, without the Body, is a Diſſein. Co. I. 
341. 6. 


A Fine and Non-claim bars a Corporation, which has an abſolute Fee. R. 
Pl. Com. 537, 8. 


But a Succeſſor of a Biſhop, Dean, &c. who have not an abſolute Eſtate, ſhall 
have other five Years, Pl. Com. 538. 


(F. 19) Corporation may ſue, or be ſued, 


So a Corporation has an incident Power to ſue, or be ſued. | 
And therefore, may maintain a Writ of Right, or other Real Action, for their 
Tenements. F. N. B. 5. C. PI. Com. 5 37. | 


A Mayor, and Commonalty may have an Action of Covenant upon a Grant 
for the Benefit of their Members. 1 Sand. 344. | 

And Treſpaſs for the Impriſonment of the Mayor. Per Brian 21 Ed. 4. 
14. 3. | 
And an Action upon the Caſe for a Diſturbance in holding their Leet, or 
taking the Profits of Liberties granted to the Corporation. 45 Ed. 3. 2. 6. 18 
H. 6. 11. 6. os 

But the Mayor and Commonalty ſhall not have an Action upon a Bond, 
made to the Mayor himſelf by his own proper Name, Per Vaviſor, 21 Ed. 4. 
15. Dy. 48. 2 | 

Tho' another be afterwards made Mayor. 21 Ed. 4. 15. | 
II a Bond is made to Dr. A. (who is the Maſter) Pellows and Scholars of a 
College, folvendum to the Maſter, Fellows and Scholars ; it is a Bond to them 


in their corporate Capacity. Sianey Suſſex Col. v. Davenport, H. 21 G. 2. 1 


Wilſ. 184.] © 
If there is Judgment of Ouſter againſt the Mayor and Aldermen, and they all 


die, and a'new Candy is given, the Corporation is ſo revived, that they are li- 


able to the Debts, and intitled to the Credits of the old, and may ſue in their new 
Name on a Bond given before the Judgment. Borough of Colcheſter v. Seaber, 
P. 6 G. 3. 3 B. M. 1866, ] Ke g 
* ho Commonalty cannot ſue an Action alone, if there be a Mayor, or 4 
ailiff. 
Otherwiſe, if there be no Mayor, or Bailiff, Dab. Th. Dig. J. x. c. 22. 
S. i. #6. © : | 
The Proceſs againſt a Mayor and Commonalty is Diſtreſs. 45 Ed. 3. 3-4 
2 Ver. 396. 
{Corporation muſt be ſued by Pone and Diftringas, yet if they appear to Capids, 
it cures it. Barnes 415.] —— | 
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And in Chancery, if they have not where y may be diſtrained, up on 
Petition to the Lords in Parliament it may be x bw that if they do not * 4. 
upon _ 1 of Proceſs and Diftringas there, the Bill ſhall be taken pro Con- 

6 da. 205. | | 
We the Sheriff upon a Djfringas does not compel an Appearance, the Court 
will oblige him to return larger Iſſues. 1 Sal. 191. | 

But Proceſs of Outlawry does not lie againſt a Corporation Aggregate. 43 
Ed. 3. 2, 3. Ne Fes e 

And . Treſpaſs does not lie againſt a Corporation, but againſt the 
articular Perſons only: for a Capias and Exigent do not go againſt a Corporation; 
Bro. Corp. 43. Lu. Th. Dig. J. 4. c. 13. S. 3, 7. | 

Nor a Subpæna; for it has no Conſcience. . D. 2 Bul. 233. 

At the Return of the Procels it is not ſufficient, if the particular Perſons diſ- 
trained appear. Bro. Corp. 28. 

Or, if all the Members of the Corporation appear in Perſon. Bro. Corp. 28. 

But the Corporation muſt appear by Attorny, made under their Common 
Seal, by the Name of the Corporation. Bro. Corp. 28. Vide Ante, (F. 12.) 


For the "RUE in Actions by, and againſt a Corporation. Vide Pleader, 
(2 B. 1, 2. | 
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(F. 20.) The Members of a Corporation. 


So a Corporation has an incident Power to chuſe new Members; as, a Mayor; (p. a4 
or Bailiffs, Aldermen, &c. tho' no Power be given by the Charter. Dab. 12 Co. How choſen 
121. Acc. per 2 F. 1 Rol. 5 14. J. 5. D. Ca. Parl. 45. n 

And therefore, an Affirmative Authority by Charter does not take away the in- 804. 
cident Power to {chuſe : as, if a Charter ſays, That after Death, Removal, &c. 
they may chuſe another within eight Days; if the Election be not within eight 
Days hey may chuſe afterwards. R. per 2 F. 1 Rol. 5 14. J. 5. 

If the Charter ſays, The Mayor ſhall ſummon a Court, &c. and he refuſes, it 
may be done without him. Semb. 3 Mod. 13. | 

So, tho' the Charter ſays, The b. ſhall chuſe, which imports all 
the Commons; yet an Election by the major Part is good. R. 1 Rol. 514. 

J 10. | | 

And by Uſage, a ſelect Number, called the Common Council, ſhall chuſe ; 
for there ſhall be intended an antient Ordinance for it. R. 4 Co. 77. 

[The Number of Electors may be reſtrained by a Bye-Law, but it cannot 
firike off an integral Part of them, nor narrow the Number of the eligible. Rex 
v. Spencer, H.6 G. 3. 3B. M. 1827.] | | | 

If the Charter ſays, The Commonalty ſhall chufe, and by a ſubſequent Charter, 
The Mayor and Aldermen, an Uſage to chuſe according to the new Charter is 
good : for it is Evidence of the Conſent of the Corporation to take it as a 
Grant of a new Privilege, and not as a Confirmation of theformer. R. per 2 F. 
Eyre cont. 1 Sal. 168. 

[If a Charter, reciting that, by a former Charter, the Mayor, Jurats, and Com- 
monalty might elect, &c. whereas in Truth it ſhould have recited, that the 
Mayor and Jurats (without Commonalty) might elect, &c. grants, therefore it 
ſhall and may be lawful for the Mayor, Jurats, and Commonalty to elect, &c. 
this operates as a new Grant, and the Right of Election is in Mayor, Jurats, and 
Commonalty. Rex v. Blunt, M. 12 G. 2. Andr. 293-] | 

[If one Charter directs the Mayor and Jurats to chuſe Jurats out of the Free- 
men, and a ſubſequent Charter directs the Mayor, Jurats, and Commonalty to 
chuſe them out of the Inhabitants, they cannot ſubſiſt together, the laſt only is 
good. Rex v. Maſſory, M. 12 G. 2. Anar. 295-] 3 

So, if the Charter ſays, The Burgeſſes ſhall chuſe a Mayor de 2 ; by antient 
Conſtitutions, and Uſage, the Election of one, out of two whom the Common 


Council ſhall propole, ſhall be good. R. 1 Sal. 190. [If 
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(F. 21.) 
When not. 


F R AN S HIS E 8. 


lt the Aſſembly is duly ſanments the Election cannot be ſtopt by Proteſt 


therefore if the Minority vote for A. the only Candidate named, and the Majori 
do not vote, but proteſt againſt any Election at that Time, A. 1s duly elected 
Oldknow v. Wainwright, T. 33 & 34 G. 2. 2 B. M. 1017. . _ ; 
(If the Bailiff and Burgeſſes are impowered to appoint a Schoolmaſter, and to 
make Laws, &c. tho' they cannot N their Authority, they may make a Re. 
gulation, that another (as a College, &c:) ſhall name a proper Perſon whom' they 
will appoint, with Power reſerved to themſelves to approve or diſapprove, At- 
torny-General v. Shrewſbury, P. 1726. nl . 

[If twelve are incorporated by Name to chuſe a Chaplain for K. and by another 
Clauſe three of the twelve are to chuſe a Chaplain for S. with Conſent of the 
major Part of the Inhabitants of S. and two of the three chuſe, it is good, though 
the third diſſent. Attorny-General v. Davy, 7. 17455 2 Atkyns 212. 

[If Members are to be elected by the Reidl, and there is ly one Elector re- 
maining, he may elect. Rex v. Richardſon, P. 31,G. 2. 1 B. M. 517.] | 

{If there are by Charter two Bailiffs, two Aldermen and twenty-five capital 
Burgeſſes, and on Vacancy the Bailiffs, Aldermen, and capital Burgeſſes, or the 
major Part of them, quorum unum Ballivorum & unum Aldermannorum duos eſſe 


Volumus, to elect another; their Preſence, only, and not their Conſent, is neceſ 


ſary. Saliſbury Cotton v. Davies, E. 3 G. Str. 53.) | 
 \ the Right of Election is in Freemen occupying Houſes of 10 J. yearly 
Valde, a Perſon occupying ſuch a Houſe does not loſe his Vote by letting one Part 
of the Houſe in Lodgings, ſo as to reduce his Rent to be under 10 1. Fludier 
v. Lombe, T. 9 G. 2. B. R. H. 307. The Value, and not the Rent, is the 
Qualification. Rex v. Li/le, P. 11 G. 2. Str. i090. Andr. 163.] | 
[A Lodger is an Inmate, and not- an Occupier, and the Houſe, nor any 


Part of it, can be properly ſaid to be in the Tenure or Occupation of a Lodger. 


[Officers who ought to be annually. elected, yet are good, after the Year 
is out, till others are elected and ſworn, Foote v. Prowſe, P. 11 G. Str. 


| Q bare ſwearing in and acting does not make a Man an Officer de facto; and 
unleſs there is ſome Form of Election, he is a mere Uſurper. Rex v. Liſle, P. 
11 G. 2. Str. 1090. Andr. 163.] 2 
[By flat. 12 G. 3. c. 21. the Mayor, Cc. on Demand of two Freemen, &c. 
_ permit them or their Agents to inſpect Admiſſions, and take Copies, on Pain 
of 100 J. | 


But, regularly, the Election ought to be conformable to the Charter; and 
therefore, if the Charter ſays, The Mayor and Aldermen ſhall chuſe, an Election 
by the Aldermen, without the Preſence of the Mayor, or his Deputy, is bad. 
R. 1 Rol. 514. J. 20, 5 
IIf the Right of Election is in the Mayor, Jurats, and Commonalty, it cannot 
be reſtrained by a Bye-Law made by the Mayor, Jurats, and Common- Council, 
to ſuch of the Commonalty as have ſerved Churchwarden and Overſeer. Rex v. 
Spencer, H. 6 G. 3. 3B. M. 1827.] 


[Uſage is not ſufficient, in a Corporation by Charter, to ſupport an Election 
made otherwiſe than according to the Charter; as where the Charter directs 
Election by the Commonalty, and it is done by a ſelect Number, there muſt be a 
Bye-Law, and the Court will not determine that on Motion. Rex v. Tomlyn, 
M. 10 G. 2. B. R. H. 316.] 3 ; 

[If the Charter ſays, the Mayor ſhall be choſen by the capital Burgeſſes out of 
the capital Burgeſſes, who are twenty-four ; and the Uſage Fla been for them to 
chuſe out of five put in Nomination by the common Burgeſſes, and they meet and 
put eight in Nomination, out of whom the capital Burgeſſes cle, it is bad. 
Barber v. Boulton, T. 6G. Str. 314.] | : 

[If two Bailiffs make together ds one Head-Officer, they muſt both be pre- 


ſent, and concur. If one only is choſen there is no Head-Officer. If 1 . 
| l | STE 9 Choich 
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choſen; one fob Want of proper ſwearing is afterwards ouſted it is the ſame. 
ER. v. Smart. T. 8 G. 3. 4B.M. 2241.) 
[When it has been uſual'to give Notice of the Cauſe of a Mention, if he 
Corporation are met to da one Act, (as to chuſe a Mayor) they cannot do another, 
(as to N Common-Council-Man. Macbel v. Nevinſon, P. 10G. 2 Ld. 
Raym. 1 N 00 
[Where __ has been an Election of a Perſon abroad and likely fo to con- 
tinue. It is a meer Colour, and no Election at all, and Mandamus lies on 11 G. 1. 
c.4. R. v. Mayor of Cambridge, H. 7 G. 3. 4 B. . 2008. ] 
If a Charter ſays, That upon ſuch a Day they ſhall cbuſe annually ; they cannot 
chuſe after the Day, * except upon Death or Removal; tho'. a Mandamus be [* Vide rt 
granted for an Election. R. 2 Mod. Ca. 112, 129. wr 5 I 
By the Sr. 9 An. 20. No Mayor, Bailiff, or, other Officer, who ſhould preſide the next Dy. ] 
at an Election, and return Members to Parliament, and who. ought to be choſen 
annually, when he hath been in ſuch annual Office for one whole Year, ſhall be 
capable of being choſen into the ſame Office for the Year immediately enſuing.— 
And an Information lies if he be. 2 Mad. Ca. 133. 
Yet tho' an Election be void, a Corporate Act by an Officer choſen who 
officiates in Fact, ſhall be good: as, an Obligation ſealed by a Mayor de Fade. 
R. Lut. 519. Vide Peſt, (F. 29.) 
Vide 9 | 
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The Mayor, or Chief Officer of a Corporation, has not any more Authority (F. 22.) 4 
than the Charter gives him. D. 3 Mod. 12. 3 " 1 

And therefore, if the Charter does not require his Preſence in the Election of . 
Officers, it may be without him. D. 3 Mod. 1 3. 

[When there are Diſputes between the Mayor and Town-Clerk, the Mayor may 
for a Time remove the Corporation Books ſrom their uſual Place, to prevent their 
falling into the other's Hands, who has made 1 "paper Ulſe of them, Rex v. 
Pigram, P. 32 G. 2. 2 B. M. Hay * 

Vide London, *H 


e 
An Ad is the Senior in Years, or 3 in a City, Ce. Kan 231. Nen 1 3: 
Ard is a Chief Officer there to aſſiſt the Mayor. Lat. Ml 25 | BN 
Vide ne; (01) | Q * | 
The rx is not only W in holding the Courts of the Corporation, (F. 24.) BR © 
but is al ſo their Common Council. 1 Vent. 145. * l 
And therefore, where the Charter requires guod fit peritus in Lege, he may be 0 
removed for groſs Ignorance in the Law. Semb. 1 Vent. 145. 11 
Or, for eee e a to the Detriment of the Borough. Semb. | Y | 
I Fent. 145. Ba 
[A fingle Abſence in a | Recorder is not good Cauſe. R. v. Wills, H. 7 G. 3. „ 
46. M. 7999 1 
[Nor if a Recorder (as Juſtice of Peace) ſwears the proper. returning Officer 1 . 
at an r and alſo another claiming 1 erroneouſly, if without bad Inten- 1 | | | 
tion. Tbid. an 
Or, for NunActendance at the Seſſions, upon Notice. R. Sal. 435. HUNG 
N * if 5 be choſen during Pleaſure, he may be removed ad Libitum, Vide 1 | 
oft, (F. 3 e 
But who choſen for Life, or (which is tantamount) generally, or quamdiu bene N 
| geſſerit, he cannot be removed without Cauſe. Wile. 
Vide London, (E. 4 : 1 10 | 
? A Power to aſſemble the Corporation to elect and to adviſe, and aſſiſt the Cor- (F. 25.) | 1 Ul 
» MW eation, is lodged in the Common Council. COUPE i | 
: The Common Council conſiſts of Perſons choſen purſuant to the Charter for Wat + 


that Purpoſes which ought to be obſerved. Per Att. Gan. Q M. 32. # 
Vor. III. 5 L : Or, 1 
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AR if the Charter be ſilent, all the 8 aſecable, makes the 
Common Council. Per Att. Gen. Qu. W. 32: 
„Ori by antient Uſage, à ſelect Number es the: Common Council : for 
there _ -be-intended en} wang an now loſt, which directs it. R. 4 
Dot A 0 
1 Power of the Common Council is according to the Charter, or Uſage. 
Per Pal. Qua, M. 8g. © 
An Act of Common Council, purſuant to their —— binds the whale Cor. 
poration. Per Finch, Nuo M. 18. Per Treby, 49. Per Att. Gen. 33. Per Pol. 89. 
But the Court does not take Notice o the Power of the Common Council, 
Anleſs it be. ſhewn 3 N * Wo. W. 18 | 
Vide London, (F. } 
L 9 bi. 24 DIVEHt « Our 12 Ut 90 121 ( 10 Uli 1 
F. 760 "The: —_—— RR. to: fuch of which B. R. will take Notice. 
Livery- Man, E Gal. 9 T Slade no ie 
And he may be bound by a Bye-Law, e 0. to al incident Charges. 
Vide Bye-Law, (B. 4: 7] 
Odd: its 192385 nk d n ite 2 
The Office of Topn- Ciel is Miniſterial. 1 
And therefore, if he be made Mayor, Fc. who is the lage of the Court, his 
Office is void; for they are incompatible. Semb. but not determined. 1 Sid. 305. 
Vide Officer, (K. 5. 
So, if he be made Alderman. Dy. 332. 6. in Marg. Popb. 176. 
But if he be choſen Mayor, Alderman, Sc. to avoid his Place of Town- Clerk, 
be may be reſtored to it by Mandamut. Noy 78. 
A-Town-Clek 7 — be choſen during n and then he will by removable 
On for Life, when he is choſen generally, » or quondiu 1 bens geſſerit. 
I. Vent. 82. 19612 3% W149 
And then he Ken s, wy ee except * Catiſe; ; 45, for Abſence, « 
Non-Uſer. 1 Sid. 14. Vide Condition, (8. 1, 2.) 
So a Town-Clerk may be choſen in Reverſion. 0p 3 . in nes | Pops. 


4176. Ney. 38. 3 P 61 . A. 42 5 * WW CTED £. ITT 7 
188. r SOIC * 03 tilts 151 


I Sal. 349. 


(F. 27.) 
Town-Clerk, 


(F. 28.) A Right to Freedom in a Corporation accrues + by Charter, or Preſerip tion. 
— By the Cuſtom of London, a Man ſhall be free by Birth, by Service, or by the 


Wust wilt Election ofethe Court of Altlerinen: upon a Fine. 8 Ca. 126. 6. 
give a Ri But a Man ſhall not have fea in a r by the King's Grant, 
to Freedom, 

8:Co «12600. , IVY. A ved drngs ) Te 


Welke.) By the & ar. Go 8 Ges Wall take the Oath of Allegiance before 
— 1 thoſe, who 4 to him the Oath of Office, at his Entry into his Office. 
Election. . Alde „and all Officers of a Corporation, ſhall: take it before the m_ 


or Chie Magiſtrate, in * able! _— 

180, every Freeman. (22597 to 1 

- And: therefore, every Purfan chaleh int an Ofbee, or Freedom of a Corpors 
tion, ought to take the © Oath of Office, and the Oaths of Allegiance and Supremacy. 

So, by the St. 13 Car. 2. 1. | A Mayor, Alderman, Recorder, Bailiff, Town- 
Clerk, Common-Council-Man; or any:chafen to any Place concerning 'the'Govern- 
ment of a Corporation, if he has not received the Sacrament within a Year 
before, his Election ſhall be void. 

So, if he takes not the Oaths of Allegiance and Supremacy, _ he takes the 
uſual Oath of Office. 

So, if he does not ſubſcribe the Declaration againſt taking up Arms and the 

* [And 5 Geo, Covenant. — But this is now abrogated by the Sr. 1 W. & M. 8. 

[If the Perſon elected Mayor, &c. is not admitted, but ſues out Mandamus, he 
muſt prove that he has received the Sacrament, (without Notice,) notwithſtand- 
-_—_ 5 G. 6. Tuſton v. Newinſon, P. 10G. 2 Ld. Raym. 1354- 

But if he is in Poſſeſſion, and only brings Mandamus for the Inſig nia to be 


delivered, and the Trial is fix Months after Election, he need not; for on 
5 I 


F R AN C HIS ES. 
56. 1. | Eleftion is _ voidable, not void. Cr v. Powell, . 
33 S — * B. M. 1013 | 
So, Js > wa Sr. 29 Car. 2. 3] Every Officer of Truſt, within three Months, 
Ga mall take the Oaths, and receive the Sacrament, &c. 
So, 1. 13 & 14. (or 13) V. 3.6. 1 An. St. 1. cb. 22. & 1 Geo, St. 


2. ch. 13.“ (ii Cee. 
E * if any refuſes the Oath, Ge. required by Statute he may be fined in the * 3": ©.2 


fame Manner, as: by Charter he may be, for Refuſal of the Office: for Refuſal Gro 3. 25. 
of the Oath, is a Refuſal of the Office. R. 3 Lev. 116. 


And an Information lies againſt him. R. 1 Sal. 168. 
And it is no Excuſe, that he has not received the Sacrament within a Year. 


40% 


R. 1 Sad. 168. 


But an Office ſhall not be void for not taking the Oaths, &c. if they are not 
tendered ; and therefore the Tender is traverſable : for the Clauſe 13 Car. 2. 
relates to the former Clauſe, which ſays, he ſhall take, Sc. when required. R. 2 
Lev. 242. R. cont. 5 Mod. 318. Sal. 429. 

[If there 1s an Entry of adminiſtring the Oaths, they ſhall not be called in 
Queſtion "res Years after. Rex v. Williams, Mayor Helfen, H. 12 G. 
Str. 677. 


[If the new Mayor is to be ſworn in before his Predeceſſor, his Preſence is not 
ſufficient without his Aſſent. Rex v. Ellis, M. 8 G. 2. Str. 994. 

[On an Election under 11 G. 1. c. 4. the Perſon muſt be ſworn in before the 
prefiding Officer at the Election. R. v. Charles IIR M. 7 G. 3. 4 B. M. 
2130. Whether he can be ſworn in before himſelf 

So the Office ſhall be void only as to himſelf; not as to a Stranger : and there- 
fore, a judicial Act by him is good. R. cont. 2 Lev. 184. R. acc. 2 Lev. 242. 
If any corporate Act. R. Lut. 519. 

So judicial Acts by a Biſhop de Faflo are not void. R. 2 Cro. 5 54. 2 Rol. 131. 

So a Quaker, who takes the Affirmation, inſtead of the Oath, in the uſual 
Form required of a POO ought to be admitted: to his Freedom. R. 5 
Mod. 40 

So, by the St. 5 Geo. 6. ' None ſhall be removed, or incur a Diſability, &c. 
by omitting the Sacrament a Year before his Election, unleſs a Proſecution be 
commenced within fix Months after Election, and carried on without wilful 
Delay. 


So a Freeman, who has not an Office, or Share i in the Magiſtracy of the Cor- 
poration, need not take the Sacrament. R. Pg. 47. 


Every Member, or Officer of a Corporation may reſign his Place, or Office. (F. zo.) 


R. 2 Rol. 456. J. 10. 1 Sid. 14. Semb. cont. 1 Rol. 137. R. Popb. 134. K. _— 
2 Rol. 11. | = 


And a Corporation has Power to take ſuch Reſignation. 1 Sid. 14. By Reſigns» 
And a Reſignation by Parol, if it be accepted and an Entry made of it, is ſuf- tien. 


hicient. Semb. per B. R. H. 11 V. z. upon a Return of a Mandemus to the Mayor 
of Rip pon. Sal. 433. 


And if the Reſignation be accepted, he cannot afterwards claim to be reſtored. 
R. 1 Sid. 14. Sal. 433. 

[If a Man in Poſſeſſion of one Office, accepts another which is incompatible 
with it, this 1 a Surrender of the former. Sems. per Ld. Mansfield. Rex 
v. Trelawney, H . 6G. 3. 3B. M. 1615.] 

[The Office of capital Burgeſs is not incompatible with that of Steward, but 
pollbly that of Mayor may. Rex v. Trelawney, H. 5 G. 3. 3 B. M. 1615. 


So a Corporation by Charter, or Preſeription, for good Cauſe, may remove an (F. 31 


Officer from his Office. 3 
So, if by Preſcription he was amovable, oo = Corporation accepts a Charter, 3 
Which does not give ſuch a Power. R. Ray. 4 Cauſe allow- 
[A Corporation has the Power of 1 tho not given by Charter or Pre- . —_— 
(cription ; it is incident. Rex v. Richardſon, P. 31 G. 2, 1B. M. 517.] *[Vide 2 Str. 


4 | As, 819-] 


. [ 
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a. if he does a Thing contrary to the N of his Place, the Weal of the 
228 or Oath of his Office. 11 Co. 99. 4 | 

So, if an Alderman be convicted as a common — for he'i is not fit for 
Government. R. 2 Rol. 45 5. I. 50. 614) 

So, if an Alderman removes out of hs hoon Borou k and upon expreth "FEY 
refuſes to attend the Service there. R. 4 Med. 36. Semb. Sho. 259. k 

{But an Alderman with his Fami Nara leit the Borough for four Months! is 
not a good Cauſe. R. v. licher of lang: P. 7 G. 3. 4 B. M. 2087 .] 

Nor, that an Alderman is above «we Dans of Age. R. 2 Rol. 456. . 5. 
2 Rol. 11. 

That he miſbehaved himſelf when he was eee Sem. Str. 151. 

Or did not account for r- received by him to the Uſe of the Corporation, 
$8: 1810547 ti 4380 203 go 

Or wrote a Letter to a Secretary of State, which charged the 9 with 
Suboroation. - Carth. 174. 


Vide Peſt, F. 33, 34) "git 


A 


le. *. So a Miniſterial Officer choſen d Ate may be: removed ad Libitum: 
bitam, as, a Town-Clerk. R. 1 Vent. 77, 82. Ray. 188. 1 Lev. 291+ 
So, a Recorder: R. 1 Vent. 344. 2 Jon. 52 
So, if the Charter ſays, that the Recorder ſhall continue durante beneplacito, 
tho there are no negative Words. R. 2 Jon. 52. 
And tho' the Election be 8 1 it be not under the Common Seal. R. 2 
Jon. 52. I Vent. 355. mt n 10 
80 a Cuſtom to remove a \Coldiiica--Councit. Man ad Libitum is good. Dy. 
332. 6. R. 2 Cro. 540. 2 Rol. 112. Sal. 
So, where a Mayor, &c. has Power to chuſe his Town-Clerk, he may alſo 
remove him ad Libitum. R. 1 Sid. 1 $I 
And where an Officer is removeable _ Libitum, * may be deb without 
Summons or Hearing of him, &c. 1 Sid. 15. 1 Lev. 
But generally, an Officer ſhall not be removed without Cauſe. . 
Tho' the Charter lays, generally, that he may be removed. Dy. 3 32. b. 
in Mar 
80 3 to remove an Alderman, « or Judicial Officer, ad Libitum is void; 
for he cannot be ered without Cauſe. Dy. 332. 6. in Marg. 2 Cro. 540. 
2 Rol. 22. 3 1 Th 
So, tho' the "Charter Kur that they may chuſe for Life | videriee expedire, 
7 cannot amove ad Wann n a Power for i it. K. I Lev. 148. 
ri zi 
F. 33.) (If a Burgeſs does not take the Oaths i in 2 ronſontble Time, it is a Waiver of 
— 2 his Right. Rex v. Jordan, P. 9 G. 2. B. R. H. 255. 
Disfranchiſe- So, if a Burgeſs acts contrary tothe Duty of his Freedom, the Publick Weal 
. Ee of his Borough, or the Oath taken upon his Enfranchiſement, he may be diſ- 
l franchiſed; 12 he breaks the Condition facirè. ànnexed to his Freedom. R. 11 
Co. 98. a, Bagg. Carth. 176. 
As, if he makes & Riot in Diſturbance of the Election of a Mayor. R. Ray. 435. 
If he continues in Court, and makes Denys after the Court i is adjourned, and 
the Mayor, &c. departed: Sti. 479, 480. 
If he deſtroys, or eraſes * Charters 4 Deidences of the Corporation. 1 
Co. 99. 4. 
If he be convicted of a Crime which renders him ande as, Forgery, 
Conſpiracy, Perjury, Sc. 11 Co. 99. 4. | 
But Words to the Chief Magiſtrate contra banos Mores are no Cauſe for Diſ⸗ 
franchiſement : as, if he ſays,” Jou are a Knave, hiſs, &c. R. 11 Co. 96, 98, 99,4: 
Tho' it be upon an Admonition by the Mayor, for a malicious Act to another 
Burgeſs. R. 2 Cro. 506. 
Or ſays, that the Mayor in the Execution of his Office did that which be 
cannot anſwer. R. 11 Co. 97. 


Or threatens the Mayor. 11 Co. wy a. Sti. 1 51. R. 2 Gro: 506. 
| | i 


one 


8o a Cuſtom to disfranchiſe for contemptuous Words, is not good. Sal. 426. 
2 Lev. 200. Semb. Lat. 232. Pal. 455. 1 3 
Nor 3 to pay his Proportion for the Renewal of the Charter. R. 
1 Sid. e 2 pp * 72 ; . | | 

Or, if a Livery-Man refuſes the uſual Payments for Support of the Company. 
Semb. Cont. Ray. 446. LE | | 

If he ſues out of the Court of the City, or Borough. R. Dy. 333. 4. 

Or refuſes to ſubmit a Thing in Suit to Arbitrament. Cro. El. 33. | 

So an Attempt, Menace, or Confpiracy to do an Act contrary to his Duty, or 
which tends to the Deſtruction of the Corporation, is no Cauſe, if he does it not. 
R. 11 Co. 98. 6. ane eee i 265 | 

As, if he threatens the Ruin of their Charter, or Privileges. 11 Co. 97. 6. 

If he diſſuades the Payment of Cuftoms due. R. 11 Co. 97. 6. | | 

So an Indictment for Felony, or other Offence, is no Cauſe of Removal, before 
he be convicted; for he may be falſely indicted. Sri. 479 EY 

Nor an Indictment after Removal, tho' the Offence was done before. 161d. 

[Abſence from four occaſional great Courts, and one upon a ſtated Day, when 
no perſonal Notice is given, when Preſence is not neceſſary, when no particular 
Buſineſs is obſtructed by Abſence, is not cauſe of Amotion, Rex v. Richardſon, 
P. 31 G. 2. 1B. M. 517.] | 

[Bankruptcy is not Cauſe of Amotion from being a Common-Council-Man. 
Rex v. Liverpool, H. 32 G. 2. 2 f. M.723.] 

Vide Poſt, (F. 34.) 


409. 


A Corporation, having Power by Preſcription, or the expreſs Words of the Char- (F 44) 
ter, to amove or disfranchiſe, Sc. may ſo do for good Cauſe : and ſuch Amoval how a Man 
will be per Legem Terre. K. 11 Co. 99. a. | ed as 


If they have no expreſs Power, yet they may, after Conviction. of a Crime disfranchiſed, 


which is a good Cauſe for Amoval, or Disfranchiſement. 11 Co. 99. a. Seb. 
1 Sid. 14. 


[A Man may be disfranchiſed for an indictable Offence, without his being con— 
victed of it. Per cur. Rex v. Mayor of Derby, T. 8 G. 2. B. R. H. 153. ] 

So they may, if the Corporation, which had Power by Preſcription, takes a 
new Charter which does not give ſuch Authority; for the antient Power con- 
tinues. - R. Ray. 439. 1 Vent. 355. 15 

And they may amove, if the Party does not appear upon Summons. 

Tho' he was ſummoned but the very Day of the Amoval, if he reſides in the 
ſame Town. R. 1 Vent. 19. 1 

But a Corporation, not having expreſs Power by Charter, or Preſcription, * 9 Sir 
cannot amove from an Office, or Freedom, before the Perſon be convicted of an 89. 
Offence, which is a good Cauſe for Removal. 11 Co. 99. 4. | 


So they cannot amove upon a Command by the King and Council. Cont. per 
3 J. Twiſd. tacente. I Vent. 20. 9 97 | | 

So, if they have an expreſs Power, Cc. they cannot amove, without ſummon- 
ing the Party to anſwer Pr himſelf, and hearing him ; for he may have a good 
Excuſe. R. 11 Co. 99. a. R. 1 Sid. 14. Vide Mandamus, (D. 3, 4.) 


] Nor, without reaſonable Warning. 11 Co. 99. 4 
0 10 by an Order; for it ought to be a Corporate Act under the Common 


Mod. 2 59. | | 
[If = Mayor, Aldermen, Bailiffs, and Citizens, in Common-Council, have 
the Power of electing, and the Mayor and Aldermen only, the Power of amoving, 
9 if they are all met in Common-Council, the Mayor and Aldermen ſo aſſembled 
& cannot amove; there muſt have been a Summons for them to meet in their diſtinct 
Io Capacity. Rex v. Mayor and Aldermen Carliol, T. 6 G. Str. 385.) 
If a Summons of the Aſſembly is neceſſary, every Member muſt be ſummon- 


bs ed, to make it a regular Aſſembly. Kynaſton v. Shrewſbury, J. 9 G. 2. Str. 
1091. B. R. H. 147.] | 


[If a ſelect Number have a Power to amove, and do amove at a Meeting 
holden on a Day not directed by Charter, all within ſummons muſt be ſum- 
Vor. III. — | moned 
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mb. Na v. Lovers ol, H. 32 C. 2. 2 B. M. 723. Rer v. Doncafter, I, 
32 C. 2. 2 B. M. 738.1 5 

E Party to be amoved ought to have previous Notice. 51d.) 

o, if it has a Power by Preſcription, &c. the Corporation ought to ſhew that it 

has uſed 1 for it is not ſufficient to ſay, that they are al ways removable. 
Sti. 479, 480 

If a Freeman, or Officer, in 2 Corporation be amoved, &c. withour 2 a 
Mandamus lies. Vide Mandamus, (A. 5 


(6) ) Franchiſes, how deſtroyed, 


(G. 1.) By Re-Union to the Crown. 


Irn F Franchiſes and Liberties are granted by the King, which were before in 
Efſe, as Flowers of his Crown, and afterwards by Eſcheat, Surrender, or 
otherwiſe, come back to the Crown, they are re-nnited to. the . and the 

+ King has them in Jure Coronæ, as before. R. 9 Co. 25. 6. 

As, if the King grants Bona Frlonum, Ce. to an Abbot, and his Poſeflions are 
given to the King by the S. 27 H. 8. or 32 H. 8. the King is ſeiſed again of the 
ſame Things, as before, in Jure Coronc. 9 Co. 25. 6. 

So, a Common in Groſs. Jon. 28 5. 

So, a Liberty to be quit of Swanimote ; of other Liberties in the Nature of 
Purveyance. Jon. 270. 

So, if Liberties, Franchiſes, Ec. which were appendant to a Manor, as Wrecks, 
Waifs, Eſtrays, &c. come with the Manor to the King; the Appendancy is 
extinct, and the King is ſeiſed of them, as before, in Jure Corone. 9 Co. 25. l. 
Co. El. 591. 1 And. 87. 

So, if Liberty to hunt within a Foreſt be granted to an Abbot, who has 
the Manor of V. and the Manor comes to the King; the Liberty ſhall be extinct. 

on. 286. 
7 But if Franchiſes, Liberties, Sc. created de novo by the King, come back to 
the Crown ; * are not merged, or extinguiſhed in the Crown. 9 Co. 25. b. 
1 And. 8 

As, a Fai air, or Market, with Toll, Ge. for the King would loſe them for ever, 
if they ſhould be extinguithed. R. _ El. 592. 

A Park, Warren, Sc. Cro. El. 

If a Lieutenant of the King's Chace = bis Title by Preſcription to hunt within 

0 the Manor of 5. as in the 50 rlieu of the Chace; if the Manor comes to the 
King, and afterwards is regranted, the Liberty to hunt there is not extinct. f. 

D 
If 9 Hunted 3 is ſevered from the County before the St. 14 Ed. 3. 9. and 
afterwards comes back to the Crown ; it ſhall not be extindt. Dub. 3 Med. 200. 

If a Liberty to have a Swanimore Court held in his Manor be granted ; it 
ſhall not be extinguiſhed, if the Manor comes to the King, and is afterwards 
regranted. Jon. 286. 


(8. 2.) By Surrender. 


A Surrender of a Charter by Writing ſhall be void, if it be not inrolled. R. 
1 Sal. 191. 

Every Surrender of their Liberties, Sc. does not diſſolve the Corporation. 
Semb. 2 Mod. Ca. 361. 
If a Surrender of a Charter be void: a new Grant, in Conſideration of ſuch [ 


Surrender, ſhall be alſo void. Diſt 

And if the old Members a& by themſelves, after the new Charter, and 1 
Colour thereof; their Acts ſhall be good, in refpect of their antient Right. * 7 
1 Sal. 191. 


But, after a new Charter upon a void Surrender, if the old Members join with 
thoſe, who have no Authority but by the new Charter; their Acts will be voie, 
tho' the old Members are the Majority. R. 1 Sal. 191. 


3 
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(& 3.) By. Forfeiture. 1 


So Franchiſes may be forfrited by Breach. af the Truſt, upon which they were 
ted, and Perverſion of the End of their Grant, or Inſtitution. 

As, if a Leet be diſuſed, and has no Officers, or Inſtruments for Puniſhment. 
on. 283. 0 $ 4 1 | ; 25 5 
7 So a Corporation itſelf may be forfeited, if the Truſt upon which it was 
created be broken, and the Inſtitution of it perverted. Per Holt, Sho. 280. 4 
Mod. 58. Skin. 310. | | 

So Franchiſes may be forfeited by Mz/uſer, or Abuſer, or other Miſdemeanor in 
him to whom they are granted. | 


(G. 4. By the Diſſolution of a Corporation. 


So Franchiſes may reſult to the King, or Donor, if the Body to whom granted 
be diſſolved, or extinguiſhed: as, if Land be given to an Abbot and Convent, 
who all die, by whieh the Corporation is diſſolved; the Land does not eſcheat, 
but the Donor ſhall have it again. Co. L. 13. 6. 2 And. 107. 

80, if Land, or other Poſſeſſions are granted to a Dean and Chapter, Mayor 
and Commonalty, &c. who are diflolved. Co. L. 13. 6. R. Godb. 211. 1 Rol. 
$16. J. 22. : 

80, if a Corporation be conſtituted of Brethren and Siſters, and all the Bre- 
thren die, or all the Siſters ; the Corporation is thereby diſſolved. 1 Rol. 514. I. 40. 

So, if a Corporation refuſes to continue the Election of Officers, till all die who 
could make an Election: for thereby the Corporation is diffolved. | 

Or, if the King names the Head of the Corporation, and they refuſe his 
Nomination till the Body be dead. Jon. 168. 5 

So, if the Abbot, and all the Monks of a Convent axe deraigned, and relin- 
quiſh their Habit and Order; the Corporation is diſſolved. Dal. . 

If a Chapel, and all the Poſſeſſions thereto annexed, be aliened; the Chaplain 
ceaſes; for he cannot be a Chaplain of Nothing. 3 Co. 75. a. 

But if a Corporation gives an Obligation under the Common Seal, and ſome of 
the principal Members ſign it, but the Words are, Novering Nos Magiſtrum & 
Guardian, &c. teneri, &c. by their Corporate Name; if the Corporation be after- 
wards diſſolved, the particular Members ſhall not be charged. R. 1 Lev. 237. 


What ſhall be 
a Diſſolution, 


But by a Change of the Name, or a new Incorporation of the ſame Perſons, (G. 5.) 


the old Corporation is not extinct, nor the Privileges granted to it. 


not be a Diſ- 


So, if a Dean and Chapter grant their Church, and all their Poſſeſſions; their ſolution. 


Corporate Capacity continues. 3 Co. 75. 4. Jon. 168. 

It a Manor, which is the whole Body of a Prebend, be evicted, the Prebend 
continues. 3 Ca. 75. | | | 

If by Surrender, or Act of Parliament, all the Poſſeſſions of an Hoſpital are 
reſumed, the Maſter and Brethren of the Hoſpital continue. Dav. 1. 6. 

So, if the Franchiſes of a Corporation are ſeiſed, or ſurrengred, the Corporg- 
tion itſelf continues. Per Holt, Skjn. 311, 

[Judgment of Ouſter againſt Mayor and Aldermen, and their Deaths before 
any others are appointed, is not a Diſſolution: tho' they are without Magiſtrates, 
and cannat act, yet a Right remains, capable of being revived by the Crown. 
Borough of Cole beſter v. Seaber, P. 6 G. 3. 3 B. M. 1866.] 


If a Corporation have granted over their Poſſeſſions to another, before their (G. 6.) 


Diſſolution, they do not return to the Donor. R. 1 Rel. 816. J. 10, ag. 


Vide Præregative, (D. 30, 53. —Retorn, (B. 1, &c.) 
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Vide dug, (D. 3 8. Alice of Peace, (B. 42. Phd 
(2 - G. 8.—2 W. 26.) | 


GAO L AND. GAOLER. 
4 ide  Impriſonment, (A. —BÞ, &c,—P. ph 


GAOL-DELIVER . 
JV. ide Juſtices, (H.) 


SAR D IAN. 


frre. 


Dee 


2 _- 
/ - » &. 3% 


G A V R D 1 A N. 
(4) Guardian in Chivalry. Hg 


UARDIAN is by the Common Law, or by Statute. 3 Co. 27. 6. 
There are four Guardians by the Common Law: In Chivalry, by Socage, 
By Nature, By reaſon of Nurture, 3 Co, 37. 3. Co. L. 88 b. 

If a Man had died ſeiſed of Lands holden by Knight's Service, the Lord had 
the Wardſhip of the Land, and the Perſon of his Heir Male, till his Age of 21 
Years. Lit. S. 103. ſte 3 

And of his Heir, if it was a Female, till her Age of fourteen Vears. Lit. 
. 10%. 

And by the St. V. 1. 22. If ſuch Heir Female was within fourteen Years at the 
Death of her Anceſtor and unmarried, till her Age of ſixteen Years, viz for two 
Years longer; but if ſhe was above fourteen, or married before fourteen, it re- 
mains as at the Common Law. Tit. S. 103. h 

If the Lord die, his Executor ſhall have the Ward, till his Age of twenty-one 
Years. Lit. S. 125. ; | 

By the St. 32 H. 8. 1. which allows of devifing two Parts of Lands holden 
in 2 the Wardſhip of the Heir for the other third Part is ſaved to the 
Lord. | 8 

And if two are Joint-tenants of Land for Life and to the Heirs of one, who 
dies; his Heir ſhall be in Ward during the Life of the other. 

So, by the Equity of the ſame Statute, if Land be ſettled to the Mother for 
Life, Remainder to the Father in Fee, and he dies; the Lord ſhall have the 
Wardſhip of the Heir within Age, and not his Mother. 2 Cro. 40. 

Or, to the Mother for Life, Remainder to the Father for Life, and af- 
terwards to the Heirs of his Body, and afterwards to him in Fee. R. 2 Cro. 40. 

But if Land deſcend to the Son as Heir to his Mother, in the Life of his Father, 
the Father ſhall have the Wardſhip of the Perſon of his Heir apparent, tho' the 
Lord has the Wardſhip of his Land. Co, L. 84. 

Tho' a Daughter be his Heir apparent, the Father ſhall have the Wardſhip of 
her Body, and her Marriage. R. 6 Co. 22. Mo. 7.36: 

So, if the Father marry his Daughter, who is his Heir apparent, and after- 
wards by a ſecond Venter has a Son, he ſhall not anſwer to the Lord for 
5 Marriage, tho' he could not have her Marriage after the Birth of his Son. 

0. 739. 

Lethe Mother after the Death of her Huſband ſhall not have the Wardſhip 
his Heir apparent, tho' ſhe has Land deſcendible to him. Mo. 738. Lit. 

% i "Wk 

So the Father ſhall not have the Wardſhip of any other than his Son or Daugh- 
ter, tho' it be his preſumptive Heir. Co. L. 84. 4. | 

Nor ſhall the Father, if he be an Alien, attainted, &c. have the Wardſhip of 
his Son ; for then he is not his Heir apparent. Co. L. 84. 6. : 

But now, by the Sz. 12 Car. 2. 24. All Tenures by Knight's Service of the 
King, or of any other Perſon, and by Knight's Service in Capite, and by Socage 
m Capite of the King, and the Fruits and Conſequents thereof, are taken away 
and diſcharged. And all Tenures of Honours, Manors, &c. held either of 
the King or any other Perſon, are turned into free and common Socage. 


Vo. III. 


G AR D 1 A N. 


(B) Guardtan in Socage. '\ 
(B. 1.) Who ſhall be. 


- 


F a Man die ſeiſed of Lands holden in Socage, his Heir within the Age 
of fourteen; Vears, the next Friend of the Heir, to whom the Inheritance can- 
not deſcend, ſhall have the Wardſhip of the Land, and of the Heir, till his Age 
een, . 
5 And by the Sr. 12 Car. 2. 24. All Tenures are turned into free and common 
QCAgc. Lit il; E404 ,oi-1 1 7 i399 at Dat 41 ti kette 
And therefore, if the Anceſtor die ſeiſed of Lands holden in Socage, the next 
Friend of the Heir, to whom, the Inheritance cannot deſcend, hall be hi; 
Guardian. , | . 
As, if Land deſcend on the Part of the Father, the Mother, or next Friend 
on the Part of the Mother, ſhall be Guardian. Lit S. 123. 

Or, if Land deſcend on the Part of the Mother, the Father or next Friend on 
the Part of the Father. Lit. S. 231 D 
If a Woman has two Sons by diyers Huſbands, and dies, her youngeſt Son 
within fourteen, his Brother of the half Blood ſhall be Guardian before his 
Uncle. Per 2 F. Warb. cont. Mo. 635. Ow. 128. Cro, El. 82 5. Dub. 
2 Jon. 17. r 

1 8 are three Sons, and the youngeſt dies ſeiſed of Lands in Socage, bis 
Heir within the Age of fourteen Years, the eldeſt ſhall be his Guardian ; for he 
ſhall be preferred as the moſt worthy. Co. L. 88. . 

So, if a Man be Donee in Frankmarriage and die, his Heir within fourteen, 
the next Friend of. the Part of the Mother ſhall be Guardian ; for the Mother was 
the Cauſe of the Gift. Co. L. 88. 2. 3 1 

Vet generally, where there are ſeveral in equal Degree, he who firſt ſeiſes the 
Heir ſhall be Guardian: As, if Land be given to A. and the Heirs of his Body, 
the next Couſin on the Part of the Father, or on the Part of the Mother, who 
firſt takes the Heir, ſhall be his Guardian, and the Friend on the Part of the 
Father ſhall not be preferred. Co. L. 88, . 
So, if a Man dies ſeiſed of Land on the Part of his Father and other Land on 
the Part of his Mother, the next of Blood on the Part of the Father ſhall enter 
into the Land on the Part of the Mother, and the next of Kin on the Part of the | 
Mother into the Land on the Part of the Father. Co. L. 884 14c 

If A. be Guardian in Socage to B. and another dies, his Heir within fourteen 8 
Vears, to whom B. is next Friend, A. ſhall be his Guardian by reaſon of his 
Ward. Co. L. 88. 6. = | 13 3 + 

There ſhall be a Guardian in Socage, tho' the Heir be Iſſue Male, or Female. 
Co. L. . | 3 ; 

Tho' he be a Brother, or other Couſin of his Anceſtor. Co. L. $8. 4. [ 


(B. 2.) Who not. "s 


But the Guardian in Socage ought to be the next in Blood ; and therefore the 
next in Affinity ſhall be excluded. Co, L. 88. 4. 
So every one ſhall be excluded, to whom the Inheritance by Poſſibility ma 
deſcend: And therefore, if a Man has two Sons by ſeveral Venters and th: 
youngeſt dies ſeiſed of Land in Borough Engliſh, his Heir within fourteen, tht 
eldeſt Son of the half Blood ſhall not be Guardian; for the Land by Poſſibility 
may deſcend to the Uncle, and afterwards to him. Co. L. 88. 5. 

So, if an Infant claims by Purchaſe, not by Deſcent as Heir, he ſhall not be 
in Ward. 2 Mod. 176. 

So an Infant cannot be Guardian: for Account does not lie againſt him. C. 
L. 88.6. 

Nor an Ideot, Lunatick, or Non compos. Co. L. 88.6. 
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Not 
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Nor a Leper, removed by a Writ de L. roſo amovendo. Co. N. 
Nor Surdus, Cæcus, ind Mutus Co. 7 88. b. 


If the Guardian die, his Executor or Adminiſtrator ſhall not have the Ward. 
i a Wiſe being a Guardian die, her Huſband ſhall not have it, tho' he ſurviye. 

80 a Guardian in Socage cannot deviſe his Wardſhip to another,” but tho next 
Friend to the Heir, after the Death of the firſt Guardian, ſhall have it. Pau. 
7er mat it be forfeited by his Outlawry, or Attainder, Co. L. 88. 3. 


(5. z.) What Things he ſhall have. 


Guardian in Socage ſhall have the Cuſtody of the Land, and Body of the 
Heir, till his Age of fourteen Years.” 
If the Heir has a Rent-Seck, Common of Paſture, or other Inheritance which 


does not lie in Tenure, the Guardian ſhall have the 2 of them as well as of 
his Land. Co. L. 87. 6. 


(B. 4. ö What he may to: 


Duriian 3 in Socage may take all the Profits' of the Eſtate of the Heir for his 
Benefit. 

So he may make a Leaſe of the Infant s Eſtate till his Age of fourteen Years. 
2 Rol. 41. 1.17. 2 Cro. 98. 

And upon duch Leaſe the Leſſee may maintain an Ejectment. 2 Rol. 41. 
1. 1 

And Acceptance of a Leaſe by a Guardian by the Leſſee of the Father, is tan- 
tamount to a Surrender of the firſt Leaſe. R. 1 Leo. 158, 322. Ow. 45. 

So a Guardian may make an Admittance, or voluntary Grant of a Copyhold ; 
for he is Dominus pro tempore. Vide Copybola, (C. 3.) 

So, a Grant of a Reverſion of a Copyhold ; tho it does not 535 during the 
Nonage. 2 Rel. 41. 1.12. 2 Cro. 99. Jide Copybold, (C. 

So-a Guardian in-Socage may avow in his own Name as Right, for Rent 
upon a Leaſe by him. 2 Cro. 98. 

So he may have Treſpaſs, or Raviſhment of Ward. 2 Cro. 99. F. N. B. 
140. C. 

So an Ejectment of Ward, for the Land of the Infant. F. N. B. 140. C. 


(C) Guardian by Nature. 


F a Son has Lands as Heir to his Mother, which are holden by Knight's Ser- 

vice, his Father ſhall be Guardian of his Body, and ſhall have his Marriage, 
and not the Lord; for none ſhall be in Ward to another, living his Father. 
Lit. S. 114. Co. L. 88. 5. Me. 738. 

And therefore, if the Father be Lord of the Land holden by Knight's Service, 
he ſhall have the Cuſtody of his Heir apparent as Father, and not as Lord. Co. 
L. 84.4. 3 Co. 39. 

Be the Heir apparent Son, or Daughter. Co. L. 84. 4. 3 Co. 38. 

And the Father ſhall have the Guardianſhip of his Heir apparent till his FT 
of twenty-one Years. Semb. Carth. 385. 5 Mod. 223. 

But this extends only to the Cuſtody of the Body and the Marriage of his 
Heir; for the Lord in Chzvalry ſhall have the Cuſtody of the Land. Co. 
L. 84. a. 

80 i does not extend to a Collateral Heir, but only to his Son or Daughter, 
his Heir apparent. Co. L. 84. 4 

So it extends only to the F — for the Grandfather ſhall not have the Ward- 
ſhip of his Heir apparent, 6 Co. 22. 6. Nor 
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Nor, the Mother by the Genc 15 Co. 38, Co. L. 84. 4. 
So, if the aer by an Alien not have kane th 8 of his wg fo: 


cannot be his Heir. Go. K. d. py 
5 if he be 2 Co. L 79 1 


38. 
Ko the Father, be outlawed, | ir cel not be leeteted. 3 Co. 39. 
or 4 ns go to the Executor or; Adminiſtrator of the Fa 3 Co. 39. 4. 
2 wh inted or ae ul the h On al hae the R. Yau. 180. 
, jt he e ce of, his Son 
as 85 a. E W : 
So, if the een War be forfeit bis Guardianſhip. Hard, 4.96. 


(D) Guardian by Reaſon'of Nurture. 
955 O the Father and Mother of an Infant, who is not an Heir copirent, ſhall 
E 


be Guardian to him, till his Age of fourteen Years, by reaſon of N urture, 

d. 4. 7. 6. 3 Co. 38. Hutt 

And by the Courte of the L the Wardſhip i is caſt upon him, when the In. 
fant has no Land. 8 Ed. 4. 7. b. 

So, after the Death of the Father' and Mother, the Grandfather or Great 
Grandmother ſhall have the > of the Grandſons and Cinnddtughters. FI. 
1. c. 6. 

80 Nepotts & Neptes ſunt in Poteftate Avi paterni, & eo mortuo e in 
Poteſtate Patris. Fl. 1. c. 7. But it was agreed, that the Father or Mother 
ſhall have the Nurture of their Infant, and not the Grandfather. Mo. 738. 

And the Father or Mother by reaſon of the N urture ſhall have Tae againſt 
a Stranger, who takes the Infant. Mo. 738. 

Children have a natural Right to the Care of their Mother ; and the Court 
will order a n to deliver them up to her. Melli ſo V. Da Cofta, M 
1737. 2 Ath 

788 But if a rs ge takes three Infant-Neices inks his Houſe, ind leaves hs 
large Fortunes, and they remain in the Houſe with one of the Executors, the 
Court will not, on Petition of their Father; order them to be delivered over to | 
him. Hopkin's Caſe, M. 1732. 3 P. V. 152] 

But r to the Infant cannot be his Benin by reaſon, of Nurture. 8 
Ed. 

80 Niue ex Filid non erit in | poreſtate Avi 2 Patris. Fl. 1. c. 6. Co. L. 
84. 6. 

ee by reaſon of Nurture is for the Education or Governance of an Infant, 
who has no other Guardian, till his Age of Diſcretion. 8 Ed. 4. 7. 6. 

And therefore, he canng detain the Infant againſt his nen! in Chrvalry, or 
Socage. 11 H. 4 

If he diſcharges af 5px Infant out of his Houſe, and he binds himſelf Apprentice, 
he cannot afterwards retake him. 8 Ed. 4. 7. 6. 

If he grants the Infant to another, that binds himſelf, and he cannot after- 
wards retake him. Dub. 8 Ed. 4. 7. 6. 

If he makes a Leaſe of the Lands of the Infant, Nothing paſſes but only 

at Will ; for he has no Intereſt in the Land. 1 Leo. 158. R. Cro. El. 678, 


7 
5 But if a Guardian by reaſon of Nurture delivers the Infant to another for his 


Inſtruction, he may afterwards retake him. R. 8 Ed. 4. 7. 6. 
If _ grants the Infant to another, he need not ſtay with the Grantee. 8 Ed. 


5,9 Mg oo 


+ th there be an Action againſt him by the Guardian in Chivalry, or Socage, it 
will be a good Plea to ſay, that he claims only by reaſon of Nurture, and tho 
other WO as Ward, and he is ready to render him as the Court thinks fit, 


8 Ed. 4. 7. b. 


8 
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80 the Father or Mother ſhall not have the Wardſhip of the Son of Daughter, 
by reaſon of Nurture, beyond the Age of 14. 3 Co. 38. 6. . | 


(E) Guardian by Statute. 


(E. 1.) By the St. 4 & 5 Pb. & M. 


Y the Common Law there was Guardian by Chrvalry, Socage, Nature, and 
B by reaſon of Nurture only. Co. L. 88. 6. " Co. +4 . x 25 

But now, by the Sr. 48 5 Pb. & M. 8. No Perſons ſhall take away any Maid 
Child unmarried under the Age of 16 out of the Poſſeſſion, and againſt the 
Will, of her Father, or of fuch Perſon to whom the Father by Ris Will, 
or other Act in his Life-time, ſhall appoint, bequeath, give, or grant the 
Governance of ſuch Child, GS. ; | | 


And if any ſhall take away ſuch Child from the Poſſeſſion, &c. againſt the 
Will of the Father, or Mother of ſuch Child, GWS. x 

And if any ſhall take away and deflour, Cc. ſuch Child, againſt the Will, or 
unknowing of the Father, if living, or of the Mother of fach Child, having 
the Cuſtody, or Governance of ſuch Child, if the Father be dead, &c. 

And by this Act two other Guardianſhips are allowed; viz. Guardianſhip by 
Nature, or by Aſſignation. 3 Co. 38. 6. | 

And therefore, upon the Conſtruction of this Act, the Mother after the 
Death of the Father, ſhall have the Guardianſhip of his Heir, or other Son or 
Daughter, till it's Age of 16 Years.. Semb. 3 Co. 39. a. 

And this Cuſtody is inſeparable. from the Perſon of the Mother; for if the 
marries, it ſhall not be veſted in the Huſband. R. 3 Co. 39. 

So, by the St. 4 & 5 Ph. & M. 8. The Father by Will, or other Act in his 
Life-time, may bequeath or appoint the Guardianſhip of his Child. Semb. per 
Dyer, that he may. Dal. 74. R. 3 Co. 39. a. Semb. cont. Vau. 178. 

But the Cuſtody of the Mother after 4 Death of the Father, of his Heir 
apparent after 14 till 16, was only for this Purpoſe, that he who takes her and 
marries her ſhall incur the Penalty of the Sr. 4& 5 Pb. & M. Semb. 3 Co. 39. 4. 

[A Baſtard is within this Statute. Rex v. Cornforth, H. 15 G. 2. Str. 1162.] 


x (E. 2.) By the St. 12 Car. 2. 


But now by the Sr. 12 Car. 2. 24. The Father, of Age, or under Age, by Deed, 
or by his Laſt Will in Writing, executed in the Preſence of two or more Wit- 
nefles, may diſpoſe the Cuſtody and Tuition of his Child, or Children born, or 
in Ventre ſa mere, till their reſpective Ages of 21 Years or leſs Time, in Poſſeſſion 
or Remainder, to any, but a Popiſh Recuſant. | Aa | 

And ſuch Diſpoſition ſhall be good againſt all claiming as Guardian in Socage, 


or otherwiſe. 5 
And ſuch Perſon may maintain Treſpaſs, or Raviſhment of Ward a inſt any . 
who detains ſuch Child, and may recover Damages in ſuch Action for the Benefit . 
of ſuch Child. | SE, . 
And may take into his Cuſtody, to the Uſe of ſuch Child, alt Profits of N 
Lands, Tenements and Hereditaments of ſuch Child, and his Goods, Chattles, 11 e 
and Perſonal Eſtate, and may bring ſuch Actions as Guardian in Socage might do. if \ bay 
i [Teſtamentary Guardian cannot make a Leaſe of Infant's Lands; and fuch WHT al 
00 is abſolutely void. Roe v. Hodgſon, T. 33 & 34 G. 2. H. 1 G. 3. 2 | 
uſ. 129, 135. | 3 | 
1 The Re] appointed by the Sr. 12 Car. 2. has the fame Intereſt in all e 
i Reſpects as a Guardian in Socage had before, except as to the Time and Modus 56 

| 
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hs babendi. Vau. 1 79. 


. And therefore, he cannot by Deed, or Will, transfer the Cuſtody of his { i} 
Ward to another. Yau. 179, &c. R. Eg. Ca. 42. * * 2d Partof TOE! 
Nor ſhall it go to his Executor or Adminiſtrator. Yau. 180, 182. 2. 1 


1 
90 Vol. III. 50 And 111 


i 
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And if the Guardian dies, it determines, ls if it ws: never diſpoſed. ' Fay. 18 6, 
If a Fene Guardian matry,:the Guardianſhip is not transferred to the Husband, 
£ nor ſhall be forfeited by : Attainder or Miſdemeanor of the Husband, E 
5 hat Ca. 1 38. * ; ff qe bv +22 ; 1 
DO 80 the Ward has the Little Remedy againſt His e Guardian by this Act, as chere 
was before againſt a Guardian in Socage. Yau. 1 79. 
But the Mother cannot by her Deed; or Will, diſpoſe the Cuſtody of her 
on. Fay. 180. 
If 4 Mother by Will appoints © 2 Gvardlan, it is void; and the Infant 
(being fourteen) ſhall chuſe a Guardian in Court. Ex Parte Edwards, T. 1747. 
Atkyns 519 
I 80, if the 1 ather deviſe bis Land to B. during the Minority of his Heir for 
his Benefit, this does not amount to a Deviſe of the Cuſtody of the Heir. 
Vau. i184: © | Bret 
So, if he devise the Cuſtody of his Has, without faying, for what Time, it 
wille be void for the Viicertalhity, if the Heir was above 14. Per Vau. 184, f. 
Nn if he was pate, 143 for then it will be $009. till fach Age. 
au 184. | 
So, if a Freeman of London deviſe che Cuſtody of his Son, it will be void; fat 
by the St. 12 Car. 2. 24. the Cuſtom of London is ſaved. R. 1 Sid. 363. 
If there are four Teſtamentary Guardians of the Children of a Preſbyterian, 
an one of them has put them to a School, to be educated according to the 
| Church of. England, the' Court will not order them, to be delivered to the other 
| — Store v. * T. 78 3. 1. 51 1. Fake 1 


3 957 ch) Guardian by Election, 
| | — % = 1 (rar of. the Heir nl xt 1 = tr 


| F a Man die ſciſed of 'a nene Common 40 Paſture, or r ſuch A dite cc 
ment as does not lie in Tenure, and of no other Hereditaments, his Heir 
* within 14 Years; the Helrſhavingis no Oe aſſigned, 1 may chuſe P. 
| his Guardian. Co. L. 7. OS 


(F. 2. .) Of the Court. 


If an Infant be of ſuch a tender Age, Fat he cannot chuſe, -a Guardian may 
w aſſigned to him. 0 
If he ſue, or be ſued in B. R. or C. B. a ee may be aſſigned for him by 


4 


- — — — 


the Court. Vid Pleader, (2 O. 1, 2 .)—Yade Chancery, (3 R. 1, 2.) | de 

So, in the Spiritual Court, it is uſual to aſſign a Curator to the Infant. 2 Jon. M. 

go. And it may be done as to Perſonal Eſtate. 2 Lev. 163. | 

And the Ordinary, when he aſſigns ſuch Curator, may take a Bond * him 

For Performanoe of the Truſt. Semb. 2 Lev. 163. he 


| | And the Bond may be taken to him and his Commiſſary. Dub. 2 Lev. 163. 
[The Eccleſiaſtical Courts ought not to appoint Guardians ex Officio, without 
| | a Suit inſtituted; for it is breaking in upon the Juriſdiction of Chancery; 
| and. Semb. that a Quo. Warrants would lie. Buck v. Draper, A 1747. 3 
| Athyns 621 31. 

So, if the, Father or Guardian do Wrong to the Infant, any one may ſue 3 
Guardian to the Infant. R. Hard. 96. 
* [A Guardian may be appointed by Chancery, tho' no Suit is depending. Er 
parte Birchell, T. 1754. 3: Athyns 813.] 

[The Court neyer appoints a Guardian to a Woman, * Marriage. Rosch v. 
Gar van, M. 1748. 1 Vezey 157. 

When Chancery will e or remove a Guardian, Vide in Chancer), 


Ne, * 
BY , I, Wo) - . 


* * 


| 
[ 
| 
| 
| 
[ 
| 
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6) Guardian by Cuſtom. 


A to 5 20117 by Cuſtom of a Manor, for a Copylobies, Vide Cobybeld, 
K 5: | 
(G. 1.) Orphans, 


By the Cuſtom of London, the Mayor and Aldermen of London havb the 
Cuſtody of -every Orphar within the City, viz. when any one free of the City 
dies, leaving an Orphan within Age, and not married. 1 Rol. 550. J. 40. And 
\ Cuſtody of the Lands and Goods of the Orphan was given by the I. 2. 
Rot. Par. Ne. 130. R. Hob. 247. 

So, by Cuſtom within other Cities and Boroughs. Adm. by the St. 4 & 5 
Ph. & M. 8. 

And they have the Cuſtody of Males till the Age of 21 Vears, of Females 
till 18 or Marriage. 1 Sid. 2 50. 

And therefore, the Mayor and Aldermen of London have the Government of 
the Body, Lands, and Chattels of an Orphan. 1 Sid. 250. 

Tho' * Land lies out of London. Semb. 1 Sid. 250. 

Tho' the Father deviſe the Guardianſhip to another; for by the St. 4 & 4. 
Pb. & M. 8. and 12 Car. 2. 24. the Cuſtom of London, and other Boroughs as 
to Orphans, is ſaved. 

Tho' the Father at the Time of his Death did not live in London. Semb. cont. 
1 Sid. 250. 8 

80 uk Wife of a Freeman is within the Cuſtom. 1 Nol. 550: J. 40. 

After the Death of a Freeman of London, the Mayor and Aldermen may ſummon 
his Widow or Executor, to appear at a Court of Orphanage, and give Security 
to exhibit an Inventory. 1 Rol. 550. J. 45. Hob. 247. 

The Chamberlain of London is a Corporation Sole, able to take a Bond or Re- 
cognizance to him and his Succeſſors, for Orphans. K. 4 Co. 64. 6. 

And may oblige an Executor to give Security for Performance of the Will, and 
Payment of Legacies to the Orphan. Hob. 247. 

And if the Executor or Adminiſtrator refuſe an Inventory, or Security, he may 
commit him till Compliance. 1 Nl. 550. J. 45. Hob. 247. 

Ev he had given Security before to the Spiritual Court to account. 1 Rol. 

. 

. iS the Executor or Adminiſtrator be not a Freeman, nor lives within the 

City, Chancery will affiſt in the Security. Semb. Ca. Ch. 203. 
y So, if a Man agree before Marriage, that his Wife may deviſe 200/. which ſhe 
deviſes to Orphans ; the Court will oblige the Huſband to give Security for the 
. Money, tho' he had given a Judgment before for Security. 1 Rel. 5 50. J. 30. 
80 they may commit an Orphan to the Cuſtody of another. 1 Sid. 2 50. 
m So, if any one take an Orphan out of their S he may be impriſoned till 
he produce the Infant. R. 1 Sid. 2 
| And if there be a Woman free of f the City, or the Widow of a Freeman, the 
ut Cuſtom, if there be ſuch a one, ſhall be reaſonable as to her. Hob. 247. . 
7 Money due to an Orphan from the Chamber of London is a Debt, and not a 1 | 
3 Depoſit: Ca. Ch. 182. | l 


And the whole Perſonal Eſtate, which belongs to an Orphan ought to be paid 4 | | 
as Wl there, and the Chamberlain of London pays Intereſt for it. Yide Ca. Ch. 182. e 
So a Mortgage in Fee ſhall be reputed Part of his Perſonal Eſtate. Ca. Cb. 28 5. | N 
And an Eſtate which he had as Reſiduary Legatee. Ca. Ch. 310 e 
Tho' he was likewiſe Executor, and had not made his Election. R. Ca. Cb. 310. l 


But Land of Inheritance is not Part of the Eſtate of an Orphan. = | 

Nor a Leaſe, which attends the Inheritance. 1 Ver. 104. 2 Ver. 57. 7 FRO 
* Nor a Leaſe to the Father, who afterwards purchaſes the Fee in another Name. 1 

1 Ver. 104. l 

Nor Receipts i in Chymiſtry, Phyſic, Surgery, Se. 1 yer. 62. * [REM 

| 7 e 
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(G. 2.) By the Cuſtom of Londen, if a Freeman die, the Surplus of his Perſonal Eſtate 
* a after his Debts and Funerals paid, ſhall be diſtributed, one Third to his Wife, 


Orphan. another Third to his Children, and the other third- Part he may diſpoſe of by 


his Will. Sal. 426. 8 a 1 | | 

If he has no Children, one Moiety ſhall be to the Wife and the other Moiety 
he may diſpoſe of. id. Tn 

Or, if all his Children are advanced. 2 Ver. 665. | 

If he has no Wife, a Moiety ſhall be to the Children. Sal. 426. 2 Per. 612. 

So, if his Wife be advanced by Jointure, Cc. 2 Ver. 665. 

[If a Wife is compounded with on Marriage, by having a Jointure in lieu of 
her cuſtomary Share, the Huſband ſhall not be confidered as a Purchaſer of her 
Third, but the Orphanage Share ſhall then be a Moiety of his Eftate. Morri; 


. v. Burroughs, H, 1947: N. Atkyns 399. 
I, 


If he makes no dminiſtration ſhall be granted to the Wife, who after 
a Third due to her by the Cuſtom, and another Third to the Children, ſhall 
make a Dividend of the remaining third Part between herſelf and the Children. 
Sal. 426. 
| I any Child die after the Father, before 21 unmarried, it's Share goes to the 
other Children. 2 Jer. 559. N | | | 
[A Child of full Age may, in Conſideration of preſent Advancement, bar 
himſelf of the cuſtomary Share. Lockyer v. Savage, H. 6 G. 2. Str. 947.] 
If the Father advance any Child in his Life-time, he ſhall have no Part in 
the Diſtribution, except where the Father by his Will or. other Writing declares 
expreſly, that it was only in Part of his Advancement ; and then, if he puts his 
Share into Hotchpot, he ſhall have a Proportion with the other Children out of 
their whole Part. Co. L. 176. 3. 12 Co. 113. 2 Ca. Ch. 160, 117. Sal. 426. 
1 Fer. 216. 2 Ver. 630. 3 
If a Freeman by Wil ives 200/. to a Son, and in his Life pays him 200/. 
and takes Receipt in full of what was intended him by the Will. this ſhall be 
conſidered as an Advancement, and be brought into Hotchpot. Car v. Car, H. 
1741. 2 Athyns 277.] 
If a Father ſettles 5000 J. on his Son's Marriage, on himſelf for Life, Wife 
for Life, Son for Life, Son's Wife for Life, and then to the Iſſue of the Mar- 
_ if the Son would come in for a Share, he muſt bring the whole 5000/. 
and not the Value of his Eſtate in it for Life only, into Hotchpot. Weyland v. 
Weyland, P. 1742. 2 Atkyns 632.] 
And the Share of the Child advanced ſhall be put into Hotchpot with the 
whole Perſonal Eſtate, and not with the third Part due only to the Children. 
Semö. 12 Co. 113. Cont. 1 Ver. 345. 2 Ver. 281, 630. 
Any Proviſion will be an Advancement. 1 Ver. 189. Cont: unleſs it be upon 
Marriage. Ver. 61. 6 7 | 
II. the Children, or the only Child of a Freeman, are advanced in the Father's 
Life-time, they ſhall be deemed FULLY advanced, unleſs the Quantum of the 
Advancement appears. Fawkner v. Watts. H. 1741. 1 Athyns 406. Elliot v. 
Collier, T. 1747. 3 Athyns 526. 1 Vezey 15. 1 Wilſon 168.] 
[Advancement in Marriage with a firſt Huſband dead in the Father's Life-time 
is a bar to a ſecond Husband. 128 | 
| [Parol Evidence of a Father's Declarations of Advancement ſhall not be admit- 
but of a firſt Husband's, or of the Wife's in his Time, it ſhall. Lid. 
If the Father declares. that his Daughter is advanced, ſhe is not excluded, 
unleſs he ſays, to what Value. 2 Ver. 630. 
And if the Value to which ſhe is advanced does not amount to her Share, 
if ſhe puts it into Hotchpot, ſhe ſhall have her whole Share. R. 2 Ver. 630 
Eg. Ca. 137. og 
If the Father declares by his Will, that the Money given to the Daughter was 
not a full Advancement, it is ſufficient, tho' by a ſubſequent Will he declares the 
contrary. R. 2 Ca. Ch. 117. Vide 2 Ver. 631. | | 
[If a Freeman on the Marriage of a Daughter gives 10,000/. and there is! 


Covenant, that if he ſhould give more to any other Daughter than $0,000! 
then 


— 


ure, 


o0l. 
then 


ALD LAST. 
then he would make this Daughter's Portion equal to it; and afterwards by Will 
directs, that one Moiety of his Eſtate ſhould go according to the Cuſtom, and if 
that does not make 10,000/. for every other Daughter, then it is to be made up 
out of the other Moiety, and the Orphanage Shares come to 1700/. more than 


10,0004, this is not ſuch a Contingency as ſhall augment the firſt Daughter's 
Portion, for this Will could not operate on the orphanage Part. Hanbury v. 


421 


Ld. Bateman, M. 1740. 2 Atkyns 63.] 


If a Child advanced afterwards dies in the Life of his Father, the Diſtribu- 
tion ſhall be to the ſurviving Children, without Regard to the dead one. 2 Ca. 
Cb. 119. | 
[If a Man makes an Executor in Truſt, and deviſes his Perſonal Eſtate among 
his ſeven Children, and four are advanced by him in his Life-time, and one dies 
before the Teſtator ; the Children advanced ſhall have their Shares of. this ſeventh 
Part, without bringing what they had received into Hotchpot. Cowper v. Scott, 
H. 1731. 3 P. V. 119.] 

If the Father ſettles an Inheritance upon any Son, tho he ſays, for his Ad- 
vancement, he is not excluded from a Share of the Perſonal Eſtate. 2 Ca. Ch. 
160. 1 Ver. 181. | 


So, if the Father ſettles an Inheritance upon a Daughter Co-heireſs. R. 1 
Ver. 181, 216. 

[Yet if a Freeman by Will charges 1500/. on his Real Eſtate for his Daugh- 
ter, and gives her a Share of his Perſonal Eſtate, ſhe may not take the Sum 
charged on the Real Eſtate, and alſo claim an Orphanage Part, but muſt abide 
intirely by the Will, or by the Cuſtom. Cowper v. Scot, H. 1731. 3P.W.119-] 

If a Daughter marry in the Life of her Father againſt his Conſent, and he is 
not reconciled before his Death, ſhe ſhall loſe her Portion. R. 1 Ver. 354. 

If the Father by his Will declare his Son advanced to ſo much, Proof of more 


ſhall be allowed. Semb. Eg. Ca. 1 37. 


If there be no Wife, the Whole ſhall be divided among the Children. 2 Vent. 
341. viz. a Moiety by the Cuſtom, and a Moiety by the Statute of Diſtribu- 
tions, Sal. 426. 


And if any Child die within Age, his Part ſurvives to the others. 2 Vent. 341. 
R. Prec. Ch. 5737. 

If any Child have a Son and die in the Life of his Father, the other Children 
ſhall have the Whole, and the Son of the deceaſed Child ſhall have nothing. 
Sal. 426. For Grandchildren are not within the Cuſtom. R. 1 Yer. 397. Eg. Ca. 
137. 2 Sho. 467. 

If the Father ſettle an Eſtate of Inheritance in his Life-time upon his Son, he 
ſhall have a Share of the Perſonal Eſtate, without putting the Value of the Land 
in Hotchpot ; for Land is not taken as an Advancement within the Cuſtom of the 
City. 2 Ca. Ch. 118, 160. 1 Ver. 345. 2 Ver. 754. 


Tho' the Father covenant to lay out ſo much in the Purchaſe of Land for his 
Son, which is purchaſed in his Life-time. R. 2 Ca. Ch. 118. 1 Ver. 345. 
[If J. on his Marriage with the Daughter of B. has an Eſtate in Land ſettled on 
him, the Purchaſe-money whereof is included in a Receipt which he gives for 
his Wife's Fortune, it ſhall be conſidered as Maney, and brought into Hotchpot. 
Morris v. Burroughs, H, 1737. 1 Atkyns 399. ] 
If an only Child be advanced in Part, he ſhall have the whole Share of the 
Children, without putting his Part received into Hotchpot, which extends only 
to Children, not to the Wife. Sal. 426. Semb. cont. 2 Lev. 130. For there it 
is ſaid, that a voluntary Settlement upon a Son will be fraudulent upon the Cuſtom 
by which the Wife claims. Ch. R. 16.* Acc. 2 Ver. 234, 629, 630, 754. "Temp. Finch, 
But any Sum given in Money to a Son or Daughter by the Father, ſhall be 
taken for an Advancement, R. 2 Ca. Ch. 118. 
[Sums, however ſmall, if given as Advancement, muſt be brought into Hotch- 
pot, but petty Sums given as Preſents ſhall not. Morris v. Burroughs, H. 1737. 
I Athyns 399. ] 
[So ſmall Sums given occaſionally, or Maintenance-Money or Allowance, at 


the Univerſity or travelling, ſhall not be deemed Part of Child's Advancement, it 
Vor. III. 3 | is 
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n i . 


is only Education; nor Money given with him as Apprentice. Hender v. Reſp, 
7. 1718. 3 P. V. 31). ] 5 8 5 
IIf a Freeman has two Daughters, 4. and B. On A. 's Marriage he gives 
20004, and a Bond for 2000 t more at his Death, and afterwards. gives 4281. to 
buy a Houſc, which is done; and B. marries without his Conſent, but he is 
afterwards reconciled, often ſtays Weeks with her, and gives her Preſents from 
Time to Time to about 500 /. but no Advancement; A.'s 20001. and 20000. 
ſhall be brought into Hotchpot, but not her 4281. nor B. s cool. Hume v. Eq. 
wards, H. 1746. 3 Athyns 450. —-4UU © | TY | 
[A Gold Watch or Wedding Clothes are no Advancement, nor a Gift of 50], 


in Money, where the orphanage Share is conſiderable. Elliot v. Collier, J. 1747, 


3 Athyns 526. 1Vezey 15. 1H). 168.] 
I[Conſent to a Daughter's Marriage does not bar her; it muſt appear under his 
Hand Quantum he has advanced her. 7Tb1d.] | 

If a Father maintains his Daughter, after her Husband's Death, his Executor 
ſhall be conſidered as a Creditor for ſo much as that Maintenance deſerved, which 
ſhall be deducted out of the Daughter's cuſtomary Share. Vid.) 

[But buying an Office, the? but at Will, or a Commiſſion, are Advancements, 
Norton v. Norton, M. 1692. Rawlinjon v. Hutchins, 3 P. W. 317.1 
+ .FIf ſome Years after the Marriage of a Freeman's Son, the Parents on both 
Sides meet, and agree to advance 200/. a-piece to lie by till they can purchaſe 
a Commiſſion in the Army for him; this is a Marriage-portion, and bars him of 
his orphanage Part. Hearne v. Barber, H. 1744. 3 Athyns 213.] 

[But he J intitled to his Share of the teſtamentary Part if his Father die inteſ- 
tate. Jhid.] r NE | | 

.* [Judd's Law does not make Money advanced a Bar, unleſs it is an Advance 
ment oh Marriage. 164. ] 3 
So, a Term for Years aſſigned to a Son by the Father. Semb. 2 Lev. 1 30. 

So a Gift or Preſent after Marriage ſhall be taken in Hotchpot, tho' they are 
no Advancement to bar from a Share of the Perſonal Eſtate. 1 Ver. 61. 

A Legacy for Mourning. goes out of the Legatory Part. 2 Ver. 240. 

So, a Deviſe to a Truſtee for a Daughter. 2 Ver. 754. | 
Af a Loſs happens in a Freeman's Eſtate by the lalbibcney of the Executor, it 
ſhall be borne wholly out of the teſtamentary Part, and not out of the Cuſtomary. 
Nachbau v. Braſier, JT. 1 G. in Can. 2 Ld. Raym. 1328.] 

80 n an Orphan attains his full Age, he ſhall have his Proportion with cul- 


* 


| tomary Intereſt. 2 Vent. 341. 


Or, if it be a Woman, when ſhe marries, 2 Vent. 341. 
Tho' the Woman die after Marriage before the Age of 21 Years. . R. 1 Ver. 89. 
Ss an Orphan ſhall have his Share, tho' his Father die within the Province of 
York; for the Cuſtom of London ſhall be preferred to the Cuſtom within the Pro- 
vince of York. 2 er. 48, 82, 111. Vide Chancery, (3 D. z.) ; 

So an Orphan after 21 may diſpoſe of his Orphanage Part, tho' it be not re- 
ceived ; but not before 21. Pr. Ch. 537. ; 
And if he die inteſtate, it ſhall be diſtributed according to the Sz. 22 & 23 
Car 2. c. 10. Pr. Ch. 537. 8 | 

0, if he die within Age, tho' his orphanage Part ſurvives to the other Or- 
phans, if he has any Part by the Death of another Orphan as Survivor, that {hall 
de diſtributed: 151d. an * 

But before Recovery or Receipt by an Husband of the Share of his Wife, who 


Was an Orphan, the Intereſt does not veſt in him. 2 Vent. 341. R. Ca. Ch. 182. 


And he cannot diſpoſe of it by his Will. K. 2 Vent. 341. 

And if he gives it to the Wife in Compenſation for her Dower, his Wife 
ſhall have her Dower, and likewiſe the Moncy due to her as an Orphan. K. 
Ca. C9. 183. | | | 
1 [If Husband and Wife, ſhe being under Age, covenant before Marriage, in 
Conſideration of her Portion, to releaſe her Orphanage Share; if the Father dies 
in the Husband's Life, he is barred of any cuſtomary Share in Right of his 


Wife; but if the Husband is dead, the Articles would not bind the * 
an 


& xa S H 


Action not recovered by the Husband. Metcalfe v. Ives, J. 1737. 1 Ath. 63.] 

[And this Covenant of the Husband ſhall be conſidered in Equity as actual 
Releaſe, and ſo an Extinguiſhment of the Wife's Right to the Orphanage Part, 
and leaves the Father's Eſtate as if never charged with it; and therefore muſt be 
conſidered as Part of his general Perſonal Eſtate, and not go wholly to his Exe- 
cutor as Part of the dead Man's Share. id.] | 

If the Husband deviſe a Leaſe, Books, Cc. the Wife by Cuſtom ſhall have a 
Moiety of the ſpecifick Legacies, and likewiſe of the other Perſonal Eſtate. R. 
2 Ver. 110. 


And the ſpecifick Legatee ſhall have n oRecompence out of his teſtamentary 
Part. R. 2 Ver. 111. | | | 

So a Settlement by a Freeman in Truſt for, himſelf for Life, and afterwards to 
his Grandchildren, will be a Fraud upon the Cuſtom. NR. @ / er. 612, 635. 

Otherwiſe, if he makes a Gift to his Grandchildren in his Life- time. 
Ver. 612. 

Or purchaſes Land in his Life- time. 2 Ver. 612. 

Or gives the Whole to one Daughter in his Life-time. Bid. 

So a voluntary Settlement, by a Freeman, of a Term, does not bind his Wife. 
R. 2 Lev. 130. 2 Ver. 98. | | 

So a Father Freeman of London cannot by his Will diſpoſe of his Perſonal 
Eſtate to the Prejudice of the cuſtomary Part of his Children, and Wife. I Lev. 
227. N. 1 CF. K. 84. | 
IIf a Freeman of Londen deviſes no more than his teſtamentary Part, his 
Children ſhall have both their Legacies and their cuſtomary Shares ; but if he 
deviſes his whole Eſtate they muſt make their Election. Won v. Philips, P. 
1725. Bunb. 195.] | g 

If the Daughter of a Freeman has 10, ooo. Legacy left her by her Father, on 
Condition that ſhe renounce her Orphanage Part, and being told by her Brother 
ſhe may make her Election, to have an Account of the Father's Eſtate, and have 
her Orphanage Part, ſhe declares ſhe will accept the Legacy, and executes a Re- 
leaſe ; yet if the Orphanage Part is greatly ſuperior, it ſhall be ſuppoſed ſhe did 
not rightly underſtand it, and the Releaſe may be ſet aſide. Puſey v. Deſboverie, 
7. 1734. 3P.W.31;.] : 

[If a Freeman by Will diſpoſes of all his Eſtate, Orphanage and Teſtamentary, 
and ſome of his Children abide by the Cuſtom, others by the Will, the Shares of 
the latter ſhall not go among the other, but ſhall accrue to the Teſtator's Eſtate, 
and go according to the Will. Morris v. Burrows, J. 1743. 2 Atkyns 627.] 

Nor can he by Will dire&, that the Share of the Infant ſhall not ſurvive, if 
he dies within Age. R. Wild. cont. 2 Vent. 341. 

Or, that if the Infant die within Age, his Share ſhall go to another. R. Ca. 
Ch. 199. 2Vent. 341. | 

[A Freeman cannot deviſe either the Orphanage Part or the Contingency of the 
Benefit of Survivorſhip, among Orphans ; nor can an Orphan deviſe his Orphan- 
age Part, nor the Part which accrued by Survivorſhip; but ſuch Freeman ma 
by Will give his Children Legacies inconſiſtent with the Cuſtom, and then they 
muſt make their Election, to abide by the Will, or by the Cuſtom ; but they 
cannot abide by the Will in Part, and have the Benefit of the Cuſtom alſo. 
Harvey v. Deſbouverie, J. 9 G. 2. C. T. T. 130.] 

Vet he may direct by Will, that if they all die, the Survivor ſhall have their 
dhares. R. 1 Lev. 227. but Lev. makes a Quzre. 

So, if an Husband, being an Orphan, marry a Woman with a Portion, and 
die within Age, the Wife ſhall not be relieved for any Part of the Portion of her 
Husband, which by the Cuſtom ſurvives. Semb. 1 Ch. R. 26. 

So, if the Huſband ſettle an Eſtate upon his Wife in Lieu of her Cuſtomary 
Part, he may diſpoſe of it. K. 1 Fer. 6. 

[If a Woman before Marriage with a Freeman, accepts of Settlement to take 
Effect after his Death of Part of his Perſonal Eſtate, (without taking Notice of 
Cuſtom of London ſhe is thereby barred of her Cuſtomary Part. Lewin v. 
Lewin, M. 1727. 3 P. . 15.] 

2 8 Uf 
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[If a Wife was divorced a Menſa et Thoro for Adultery, ſhe forfeits her Right to 
her Moiety, and Widow's Chamber, tho“ intitled thereto by Cuſtom of London. 
Pettifer v. Fames, J. 1717. in dc. Bunb. 16. 
So, if the Husband acknowledge a Judgment without Conſideration, to ſecure 
Money to be paid after his Death; this does not prejudice his Debts upon ſimple 
Contract, nor the cuſtomary Share of his Wife or Children, but only his Legatary 
Part. R. 2 Ver. 202. | * 
So a Term for Vears taken by a Freeman upon his Purchaſe of the Inheritance, 
is not Part of his Perſonal Eſtate within the Cuſtom. 2 Ver. 57. * 
The Cuſtom ſhall not be eluded ; and therefore, a Settlement in Fraud of the 
Cuſtom ſhall be avoided, Eg. Ca. 137. | 
[If A. having three Children of Age, and two under Age, enters into Agree. 
ment figned by him and the three of Age, that if he takes up his Freedom of 
London, they releaſe and diſclaim all Right to his Perſonal Eſtate as Freemen's 
Children, it is void. Morris v. Burroughs, H. 1737. 1 Athyns 399.] 
| If a Freeman, for Love and Affection, without pecuniary Conſideration, 
| makes a Settlement, but ſtill keeps Poſſeſſion and receives the Rents, the Property 
continues in him, and is ſubject to the Cuſtom. Smith v. Fellows, M. 1740. 
2 Atkyns 62.] | | 
55 a Father obliges a Son, merely for Maintenance, and not for Advancement 
in Marriage or Trade, to releaſe his Right to the Orphanage Share, ſuch Releaſe is 
void; and even tho' he had in his Life given him ſmall: Sums, to the Amount of 
. 3 or 4oo/. Heron v. Heron, P. 1741. 2 Atkyns 160.] 5 
| [If a Freeman aſſigns over to Truſtees a Leaſehold, reſerving to himſelf an 
Eſtate for Life, the Truſt to commence after his Death, it is a Fraud on the 
Cuſtom, and the Aſſignment ſhall be cancelled, and the Premiſſes and Profits 
ſince his Death deemed Part of his Perſonal Eſtate. Smith v. Fellows, T. 1742. 
2 Athyns 377-] | l 
| II a Freeman, ſeveral Years before his Death, purchaſes a Leaſehold for 40 
| Years, in the joint Names of himſelf and Wife, it is a Fraud on the Cuſtom, 
= and the Eſtate ſhall be applied as the Reſt of his Eſtate. Coomes v. Elling, H. 
3 1747. 3 Atkyns 676.] | Is 
[But had it been given to Truſtees to the ſeparate Uſe of the Wife in Poſſeſ- 
ſion, it had been good, Semb. Ibid. * 
[The Funerals of a Child dying after the Father, ſhall be paid out of its 
orphanage Share. id.] Fuck ? | 
_ [IF a Freeman aged 72, ill of the Gout, and two Days before his Death, by 
Deed of ſame Date with Will, aſſigns Part of his Perſonal Eſtate to Truſtees to 
the ſeparate Uſe of his Daughter, and that ſhe ſhall not have Power to give it to 
her Husband, (whom ſhe had married without Conſent, but Father is reconciled,) 
| y and does not deliver the Deed to his Daughter, it is a Teſtamentary Diſpoſition, 
| | and a Fraud on the Cuſtom, and may be diſputed 'by the Huſband ; but he muſt 
| make a Settlement, even if there is Proviſion for the Wife before. Tomkyns v. 1 
Ladbroke, T. 1755. 2 Vezey 591. 2 | 
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(G. 3) The Mayor and Aldermen make an Allowance to Orphans for Maintenance, 
Allowance to in Proportion to their Eſtate. D. 2 Vent. 341. | 
3 ; at their Age, or Marriage, their Eſtate with Intereſt is paid to the Or- 
phans. 2 Vent. 341. : | 


(G. 4.) By the Cuſtom of London, the Mayor and Aldermen have the Care of the 
Marriage. Marriage of every Orphan within their Cuſtody. 
And if any marry fach Orphan within the Age of 21 without their Licence, fu 
they ſhall be fined according to the Quality and Portion of the Orphan, and P 
committed to Newgate till Payment. + R. 2 Lev. 32. 
- Or, at leaſt, ſhall give Bond for the Payment. 
Tho' the Eſtate of the Husband deſerves a larger Portion than the Orphan had. 
And it is ſufficient to ſay, that be married ſuch an one being an Orphan without 


Aſent, tho it is not ſaid, that tbe Marriage was within the City. R. 2 Lev. 15 
| | & 0 


Tho' it is not faid, that he had not à reaſonable Excuſe for it; for that ſhall 
not be intended, unleſs it be ſhewn. R. 2 Lev. 32. 


Tho' it is not ſaid, that be took her out of the Cuſtody of the Mayor and Alder- 
nen; for ſhe is in their Cuſtody wh.reſoever ſhe is. R. 2 Lev. 32. 


(H.) Bemedy by a Guardian. 
(H. .) Right of Ward. 


F Tenant in Chivalry die in the Homage of the Lord, and a Stranger enter 
into the Land, or take the Body of his Heir within Age, the Lord may have 
Writ of Right of Ward. F. N. B. 139. B. 1 * 
And he may have it for the Land and Body together, or for the Land, or Body 
by itſelf. F. N. B. 139. C. 3h 5 
So the Lord Paramount may have it for the Land and Body of the Mere. 
F. N. B. 139. E. N 
Or, the Lord by Reaſon of Ward. F. N. B. 139. D. 
So a Guardian in Socage may have Right of Ward for the Land and Body by 
Reaſon of Ward. F. N. B. 139. H. 
So he ſhall have Right of Ward for the Body in his own Right. F. N. B. 
129. H. 2 / 
ut a Guardian in Socage ſhall not have Right of Ward for the Land; for he 
is only a Bailiff to his Ward for the Land, and has no Right to the Land. F. 
N. B. 1 39. H. 
Right of Ward may be ſued by Fuftices in the County, or in C. B. F. N. B. 
139. F. J 
"If it be ſued by Juſticies, the Plaintiff may remove it by Pone into C. B. with- 
out Cauſe, and the Defendant with Cauſe, as in Replevin. F. N. B. 139. G. 
By the Sz. Mert. 20 H. 3. 6. In Right of Ward the Plaintif ſhall recover 
Valorem Maritagii, and the Defendant ſhall be impriſoned till he fatisfy the 
Plaintff for his Default, and the King for his Treſpaſs. 2 Inſt. go. 


(H. 2,) Ejectment of Ward. 
So, if a Guardian be ouſted of the Body and Land of his Ward, he may have a 


Writ de Ejectione Cuſtodiæ. F. N. B. 140. 


Or he may have an Ejectment for the Land only. F. N. B. 140. A. 
And a Guardian in Socage ſhall have a Writ de Ejectione Cuſtodiæ for the Land, 
as well as a Guardian in Chivalry. F. N. B. 140. C. 
So, a Grantee of the Ward. F. N. B. 140. B. 


(Ti, 3. Raviſhment of Ward. 
So, by the Sr. V. 2. 35. A Guardian in Chrivalry may have a Raviſhment of 


Ward, if any one takes the Body of his Ward. 2 Inft. 439. 
So a Guardian in Socage, by the Equity of V. 2, 24, which gives a Writ 


in Conſimili Caſu, ſhall have a Raviſhment of Ward. 2 1nft. 439. F. N. B. 


140. D. 

So every Anceſtor, Male or Female, ſhall have a Raviſhment of Ward 
againſt him, who wrongfully takes an Heir apparent Male, or Female. R. 3 
Co. 38. 6. | 

So an Executor ſhall have it for a Ward, which was taken out of the Poſſeſſion 
of his Teſtator. 11 H. 4. 55. 4. 

But it does not lie by a Father, for taking and marrying his Son after his 


— Age; for then he may marry without the Conſent of his Father. R. Mar. 
I. 8. | 


Vol. III. 5Q (H. 5.) 
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| married by a Stranger. R. Cro. El. 55. 
riage. Cro. El. 770. 
full Age. Jon. 411, 412. 
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(8: 4.) Bfbrwinieb. 


So, by the $4. 18 5 Pb. & M. 8. If any above Four thaw convey away 1 
Woman Child — under ſixteen, out of the Poſſeſſion and againſt the Will 
of her Father, Mother, or ſuch Perſon as ſhall have by any lawful Ways or 
Means the Order and Governance of her, except it be by or for the Maſter or 
Guardian of ſuch Woman Child, Cc. he ſhall ſuffer two Years Impriſonment 
without Bail. 

And if any Woman Child above twelve and under fixteen, conſent to a Con. 


tract of Matrimony with any, who ſo takes her away againſt the Will, or un- 


knowing of her Father, or, if he be dead, of her Mother, having the Cuſtody 

or Governance of her, the next of her Kin, to whom the Inheritance ſhould 

deſcend after her Deceaſe, ſhall enjoy all her Lands, Tenements, Cc. the had at 

av ny of ſuch Aſſent, during the Life of him who fo contract Matrimony 
her. 

* Information lies upon this Statute in B. R. as well as in the Star- Chamber, 
ot before juſtices of Aſſiſe . R. 2 Lev. 179. 

And an Information lies, where the Woman taken has a Real Eſtate, tho' no 
Goods, R. 2 Lev. 179. 

But it ſhall not be within this Statute, if the Son of B. to . the Mother 
entruſts the Care of her Daughter, marries her in a publick Manner, without 
the Privity of the Mother. Semb. 3 Mod. 8 5. 

Or, if he does not uſe Force or Craft to compaſs "the Marriage. Semb, 


3. Mod. 3696. 
Or, it the "Mother aent at any Time, tho' ſhe afterwards diſagree. 3 Mod. 


80 an Kea en lies againſt any Perſon, who takes out of another' 8 Cuſtody, 
and .marries his Daughter and Heir. R. 1 Sid. 387. 1 Lev. 257. Cre. Car. 
557, 558. Dub. 5 Mod. 221. Cartb. 385. 


(H. &) Treſpaſs. 


So, by the Common Law, Treſpaſs lies againſt him, who takes, detains, or 
, marries his Ward. 2 Inf. go. 
- uo Treſpaſs lies by every Anceſtor Male, or F emale, axaind him, who 1 wrong- 
fully takes the Heir apparent. R. 3 Co. 38. 6. 
By a Father or Mother Guardian by Reaſon of Nurture, againſt a a Stranger, 
who takes the Infant from them. R. Mo. 738. 
And in an Action upon the Caſe by a Father for the Marriage of his Son and 
Heir, it is not neceſſary to ſay, that he is within Age. Sti. 216. 
Nor, cujus inns La ad ipſum pertinet ; for it belongs to him by Law. K. 
Sti. 216, 217, 
But Treſpaſs FM not lie for taking and carrying away a Son or Daughter who 
is not Heir. R. Cro. El. 770. 
Nor, for a Battery, or Impriſoament. R. Cro. El. 55, 770. Vide Treſpaſs, 


Nor an Action upon the Caſe for the Battery of his Heir, being his Apprentice, 
whereby he became decrepit, and the Father loſt his Marriage: for 155 Loſs of 
the Marriage of an Heir is not a Cauſe of Action, except where he is taken and 

Nor, for the Defamation of his Daughter, whereby the Father loſes her Mar- 


So an Action lies by the Father for the Marriage of his Son and Heir, after his 


(H, 6, 


GAR D IAN. 


(H. 6.) Intruſion of Ward. 


if the Ward himſelf, during his Nonage, had entred upon the Land, and 
"I" the 37-30 he might have a Writ of Intruſion of Ward againſt him. F. 
N. B. 141. 4. | 1 


7 


And it lies after the full Age of the Heir, as well as during his Nonage. F. 
N. B. 141. E. | 


(H. 7.) HFalore Maritagii. | 
80, if the Heir had married himſelf without the Aſſent of the Lord, after con- 
venient Marriage tendred to him, the Lord might have a Valore Maritagii for the 
Value of the Marriage. F. N. B. 141. D. F. G. — | 
For more concerning Guardian, Vide Accompt, A. 2.—E. 3:)—Chancery, 


(3 45g * &c.)— Copybold, (K. 5.) —Preæœrogative, (D. 26, 27. - Probibition, 6. 
20.)—Waſt, (F. 1.) 


. 
Vide Aoatement, (I. zo.) Attachment. Pleader, (2 X. 8, &c.) 
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NN . 
(A) Warranty ; by what Words it ſhall be. 


Warranty is a Covenant Real annext to Lands or Tenements, whereby a 
Man and his Heirs are bound te warrant the ſame Lands, and to render in 
Value, if they are evicted by a former Title. Co. L. 365. a. 

Warranty is expreſs, or implied. Co. L. 365.4. 

1 No Word in Law makes an expreſs Warranty, except the Word, Warrantixo. 
it. S. 733. | 

But * "IR by the Word, Dedi, implies a Warranty to the Feoffee and 
his Heirs, during the Life of the Feoffor. Co. L. 384. 8. 

And before the St. quia Emptores terrarum, 18 Ed. 1. 1. If a Feoffment was 
by Dedi, Tenendum of the Feoffor and bis Heirs, the Heirs as well as the Feoffor 
himſelf were bound to Warranty in reſpect of the Tenure. Co. L. 384. 4. 

So, in an Exchange, the Word, Excambium, imports a mutual Warranty, Co. 
L. 384. a. | 

80 — a Partition, it is implied that the one warrants the other. Co. L. 384. 4. 

So, in Homage Aunceſtrel, the Lord is bound to warrant his Tenant. Co. L. 

84. @. | | 
; 5. if a Gift in Tail, or Leaſe for Life, be by or without Deed, rendring Rent, 
the Donor, or Leſſor, is bound to Warranty. Co. L. 384. 6. 

So, if the Heir aſſign Dower, he is bound to Warranty. Co. L. 384. 6. 2 Rol. 
738. J. co. | | 

But, — does not imply a Warranty. Co. L. 484. 4. 

So, Dedi, in Letters Patent of the King, does not import a Warranty; for the 
King is not bound to Warranty except by expreſs Words. 2 Inft. 269. 

So a Grant, cum clauſuld Warrantie, theſe Words do not create a Warranty. 
2 Rol. 739. J. 17. 


1 | What 


* 
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What Words make a | Covenant . or in 25 Vide Covenant, (A. 
Is &c. ) iv 1 


e Who are bound by a auarranty. 


N 2290 Warranty never binds the Heir to Warranty, unleſs he be 
named: as, Ego & 'hearedes mei warrantizabimus, &c. Co. L. 38 3. b. 
84. 6. 
: But an Exchange, Partition, Homage Aunceſtrel, which are 1 in 
Law, bind the Heir to Warranty. Co. L. 384. 4 
So, if a Father and his Heir apparent join in a Warranty, the Heir ! 1s doubly 
bound, by his own Warranty and as Heir to his Father. R. Mo. 20. 
If two join in a Warranty, and the one dies, the Heir and the Survivor may be 
vouched. Mo. 20. 
Or the Survivor alone may be ace at EleRtion. br 20. 


*7C To whom a Tarranty extends. 


F a Man warrant 1 without ſaying to whom, it ſhall be intended to the 
I Feoffee: Co. L. 383. 6. 

If he warrant to B. without more; this extends only for his Life, for Default 
of the Words, bis Heirs. Co. L. 47. a. 384. 6. 

Tho' he warrant to B. againſt bim and his Heirs. Cro. FI. 602. 

So, if a Man warrant, without ſaving, r bim and his Heirs, it will be 2 
Warranty for his Life only. N. Cro. Ei. 6oe. 

But if a Man Page to B. and bis Heirs, the Warranty extends to the Heirs. 
Vide Co. L. 

So, Dedi, — to the Feoffee and his Heirs, curls the Life of the Feoffor 
Co. 7 384.4. 

So an Exchange, Partition, Homage Aunceſtrel i import a Warranty to the Party. 
and his Heirs. Co. L. 384. 4 

So, if there be a F cottment to A. and bis BY and a Warranty to him in 


feud prædidtd, that extends to his Heirs... Co. IL. 


80, if a Warranty be to A. and bis Heirs, it Wall be be ONE againſt all Perſons, 


tho it does not ſay, againſt all Perſons. R. 2 And. 118. 


So, if a Man warrant to B. gi. Heirs and Aſfjigns, this extends to all Aſſigns 
and their Afligns torzes quotie „for ever. Co. I. 384 . b. 
If, to A. and B. & eorum Hæredibus & Ae. it extends to an Allgnes of 


the Heir of the Survivor, Sc. Co. L. 


38 
So it extends to an Aſſignee of Part of be Land. Co. L. 38 5. à. 
oo it extends to an Aſſignee by Parol. Co. 385. 6. 
So, if a Feoffee makes à Gift in Tail, or a Leaſe for Life, Remainder in Fee, 
the Donee, or Leſſee may vouch as Aflignee for his Eſtate and the Remainder 


make but one Eſtate. Co. L. 38 5. 4 


If there be a Feoffment to A. and B. and A. aſſigns his Part, B. might vouch 


for his Moiety. G. L. 385. 4. 


If there be a Feoſſment to three, and one releaſes to the two others, they may 


"nao. Co. L. 385. a. 


If there be a Feoffment to A. who enfeoffs B. who re-enfeoffs the Heir of 4. 


| he may vouch as Aſſignee. - Co., L. 385. 6. 


But, generally, a Warranty does not extend to Aſſigns, unleſs they are named. 


"MS 384. 6. 


If there be a Feoffment to A. and B. their Heirs and Affigns, and one of them 
aſſigns, it does not extend to ſuch Aſſignee. Co. L. 38 5. 6. 
So a Warranty to one, 47s Heirs and Aſigns, does not a to an Aſſignee of 


Part of the Eſtate; 5 as, if the Feoffee a a Gift in Tail or a Leaſe for Life, the 


Donee or Leſſee is not an Aſſignee, but he may vouch his Donor or Leflor, an 
ſo take Advantage of the Warranty. Co. L. 385. 4. f 
ö 
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80, if the Donee make a Feoffment, the Feoffee cannot vouch as Aſſignee, but 
muſt vouch his Feoffor. Co. L. 385. a. 


If there be a Feoffment to A. who enfeoffs B. who re-enfeoffs A. he or his 
Heirs cannot vouch ; for he cannot be Aſſignee to himlelf. Co. L. 38 5. 6, 


rebut, tho' he cannot vouch. Co. L. 384. 5. | 
So, if there be a Feoffment with Warranty, without ſaying, 1 the Aſigns, yet 
an Aſſignee, or any Tenant of the Land may rebut. Co. L. 385. 4. 


Cbartæ, becauſe he has no Privity, yet he may rebut. Co. L. 385. a, | 
So Cefty que uſe may rebut, tho' he comes in the Poſt. R. Sal. 68 5. 

But a Man who claims paramount, and not under the Warranty, cannot vouch; 
or rebut : as if a Feoffment be to two Brothers, with Warranty to the eldeſt and 
his Heirs, who dies without Iſſue; the youngeſt cannot vouch or rebut, for he 
does not claim as Heir, but by the Feoffment. Co. L. 38 5. 4. 

If there be a Gift in Tail with Warranty to the Donee, his Heirs and Aſſigns, 
who makes a Feoffment and dies without Ifſue ; the Feoffee cannot vouch; 
or rebut, for the Eſtate to which the Warranty was annext, is determined. Co. 


L. 385. a. | 


When a Covenant binds or extends to Heirs or Aſſigns, Vide Covenant, (B. , 
Kc.— C. Iz, &c. K 


(D) By what Conveyance created, 


FARRANTY may be created by any Conveyance of Lands, Tenements, 
or Hereditaments : As, by Fine, Feoffment, Ce. Co. L. 371: a. 
By Gift in Tail, or Leaſe for Life. Co. L. 371. 
By Fine Sur Grant and Render. Carth. 141. 
So, by Releaſe or Confirmation, which enlarges the Eſtatz. Co. L. 371, 
85. 4. 
. & tho” the Releaſe or Confirmation paſs no Eſtate or Right, and the Releaſor 
has nothing in the Land. Co. L. 371. 6. 385. 4. 
And ſuch Releaſe, Cc. is ſufficient for a Warranty to the Aſſignee. Dub. Co. 
L. 371. 6. Acc. Co. L. 385.4. 

So a Warranty in Law may be created by Will: As, if a Man by his Will de- 
viſe Land in Tail, or for Life, rendring Rent. Co. L. 386. 4. 
But an expreſs Warranty cannot be created without Deed, Co. L. 386. 4. 


Will is no Deed. Co. L. 386. 4. 


(E) To what Efates ennexed. 


n may be annexed to all Eſtates of Freehold or Inheritance, which 
paſs by Livery. Co. L. 366. a. 
So, to Eſtates incorporeal which lie in Grant; as, Advowſons, Rents, Com- 
mon, Eftovers, Sc. Co. L. 366. 4. . ; 
| Tho' the Rent, &c. be newly created, and was not in Eſſe before; for tho 
there cannot be a prior Title to the Rent, there may be to the Land, by Eviction 
whereof the Rent will be loſt. Co. L. 366. 4. 

So, if a Rent newly created be given in Exchange for Land, or for Owelty of 
Partition, the Warranty in Law extends to it. Co. L. 366. 4. | 
So, if a Rent-ſeck be releaſed with Warranty to the Tenant of the Land, 
op it enures by way of Extinguiſhment generally, it ſhall be annexed to 1t. 

L. 366. 6. | | 

But a Warranty cannot be annexed to Chattels Real or Perſonal ; for if a Man 
warrants them, the Party ſhall have Covenant, or Action upon the Caſe. 
Co. L. 101. b. 389. 4. Pe 
Vor. III. 5 R 8 Nor, 


Yet by an Exchange, or Feoffment with the Word, Dedi, the Aſſignee may 


So, tho' a Diſſeiſor, Abator, Intruder, &c. cannot vouch or have a Warrantia 


And therefore, a Deviſe in Fee with Warranty; the Warranty is void, for a 
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Nor, to the Eſtate of Tenant by Statute, or Elegit. Co. 2. 389. 4. 


(b) Mhat Rights, on Titles, are barred by Warranty. 


ARRANTY extends to warrant tha Land in tho ame Plight as it was 
N at the Time of the Warranty. Co. L. 388, 6. 

And therefore, if any Perſon have an elder Fight at the Time of the Warranty, 
the Warranty extends to it. Co. Z. 388. 6. 

So a Warranty extends to a Rent, Common, Se. iin out of Land, which 
was diſcharged or ſuſpended at the Time of the Warranty. Co. L. 366. 4. 

88. 5. | 

As, if the Grantee of a Rent diſſeiſe che Terretenunt and make 2 'Feoffinen 
with Warranty; ; that extends to the Rent, for it was diſcharged at the Time of 
the Warranty. Co. L. 388. 5. 

So, if the Grantee Lela to the Terretenant, with Warranty of the Tene- 
ments. Co. L. 366. 6. 

So a Right ſhall be barr'd tho' it deſcend in one Reſpect, WY the War- 
ranty in another: As; if Huſband and Wife fue in Right of the Wife, they 
ſhall be barr'd by a collateral Warranty of the Anceſtor of the Huſband, Oi. 
L. 305. 6. 

"Or, if a Woman Heir of a Diſſeiſor enfeoff with Warranty, and afterwards 
marry the Diſſeiſee; in a Præcipe they ſhall be barr'd by the Warranty of the 
Woman. Co. L. 365. 6. 

So a Right not in Efſe at the Time of the Warrapty, but future, may be 


barr'd by Warranty: As, if a Father be diſſeiſed, and the Son releaſe with 


Warranty, tho' he had no Right at the Time but only in futuro upon the Death 
of his Father; for otherwiſe there would be a Circuity of Action, Co. L. 
26 

Tho the Warranty and Right deſcend to the Heir at the ſame Time: As, if 
A. Tenant for Life, Remainder to his Son, be Affe. releaſe with Warranty, 
and die, the Son is barr d. Co. L. 388. 6. 

So, tho' the Warranty deſcends firſt, if the Right was in Eſe in any of the 
Anceſtors at the Time of the Deſcent. Co. L. 388.4. 

- So a Right of Entry, or . ſhall be barr d by Warranty. R. Sal. 686. 


(8 5 What not. 


* Warranty does not extend to naked Titles ; As, to a Title of En- 
for a Condition broken : for that cannot be deveſted, neither can 
oy” 1 an Action for it, and ſo no Voucher, or Warrantia Cbartæ. 26. E. 


389. 4. 379. 6. 
So it does not extend to a Title of Entry by Force of an Exchange. Co. L. 
399.7 
Nor, to a Title of Entry for Martmain, Conſent to a Raviſher, &c. Co. L. 
389. 4. 


S0, if made by a Parcener, Ge. upon Alienation of his Part, it does not ex- 
tend to avoid the Partition. R. Mo. 21. 

So a Warranty does not extend to a Right, which commences after the War- 
ranty made. Co. L.-388. 6. 

And therefore, if a Son has a Rent, Common, Fe. out of the 14 of his 
Father, who makes a Feoffment with Warranty, and afterwards the Son is diſ- 
ſciſed, and the Warranty deſcends ; this does not extend to the Rent, which was 
put to a Right after the Warranty. Co. L. 388. 6. 

So, if a Woman who has a Rent, Cc. intermarry with the Terretenant to 
whom A. releaſes with Warranty; this does not extend to the Demand 
Rent by the Wife, or her Heir: for their Title of Action for it cqmmences 
after 00 Warranty, viz. upon the Death of the Huſband, or Wife. Co. I. 
388. 6. | 

So, 


3 


* 


* 


So, if the Grantee of a Rent grant it to the Terretenant upon Condition, who 
makes a Feoffment with Warranty; this does not extend to the Rent afterwards 
claimed for Breach of the Condition. Co. L. 389. a. 

I Tenant in Tail, Remainder in Tail, levies a Fine with Warranty, and af- 
terwards ſuffers an erroneous Recovery and dies without [flue ; tho' the Warranty 
deſcends upon him in the Remainder, it does not bar him to have Error upon 
the Recovery. Dub. 2 Rol. 741. J. 35. od. N 
So it does not extend to an Eſtate in Reverſion, Remainder, or Poſſeſſion, 


which was not deveſted or put to a Right at the Time or before the Deſcent of the 


Warranty. Co, L. 388. 6. | Atte d, ee 
And therefore, if there be Tenant for Life, Remainder or Reverſiop in Fee to 
A. and a collateral, Anceſtar of A. releaſe to the Tenant for Lite in Fee with 
Warranty, and die, and the Warranty deſcends upon A. His Remainder or Re- 
verſion is not barred, for it was not deveſted. Co. L. 388. 6, 38. 5 88 
So, if the Father has Land in Fee, and the Son has a Rent, Common, Ge. 
out of the Land, the Father makes a Feoffment with Warranty; this does not 
extend to the Rent, Cc. which was not deyefted. Co. L. 389, 6. 
So, if the Huſband make a Feoffment, and a collateral Anceſtor pf the Wife 
releaſe with Warranty; this does not bar her Right of Dower, which was not 
changed from it's 0.iginal Eſſence. Co. E. 389. 4. | Lon 


(H) That TUarranties are Bars. 


(H. 1.) Lineal Warranty ; What ſhall be. 


ARRANTIES are of three Kinds; Lineal, Collateral, or which com- 
mence by Diſſeiin. Lit. S. 697. 

Lineal Warranty is, where the Heir to the Warranty would have conveyed his 
Deſcent to the Lands (if there had been no Warranty) from the fame Anceſtor, 
who made the keys 3 Co. L. 370. a. > 

As, if a Father ſeiſed in Fee makes a Feoffment with Watranty, and dies, the 
Warranty will be Lineal to his Son, for he would have made his Deſcent to the 
Land from his Father. Lit. S. 703, | | 

Soit will bea Lineal Warranty, if the Heir conveys his Deſcent by means of 
the Anceſtor who made the Warranty, tho' he does not make his Title imme- 
diately as Heir to him : As, if the Grandfather be difſeiſed, and the Father releaſe 
with Warranty, and die in the Life of the Grandfather ; his Warranty will be 
Lineal to the Son, for he claims by means of the Father, altho' he makes his 
Title to the Grandfather, who was laſt ſeiſed. Lit. $. 706. | 

So, if by Poſſibility the Heir could convey his Defcent by means of ſuch An- 
ceſtor : As, if the Father be diſſeiſed, and the eldeſt Son releaſe with Warranty, 
and die in the Life of his Father ; his Warranty will be Lineal to the youngeft 
Son. Tit. S. 707, 715. | | 2 

If A. Tenant in Tail, and his eldeſt Son make a Feoffment with Warranty, and 
the eldeſt Son dies in the Life of his Father; this Warranty is Lineal to the 
Youngeſt Son of A. R. Hut. 22. | | 
So it will be a Lineal Warranty, if the Heir derive his Title from the Anceſtor 


who made the Warranty, tho' he does not derive from him alone: As, if there be 


2 Gift in Tail to Huſband and Wife and the Heirs of their Bodies, and the Huſ- 
band diſcontinue; the Warranty of the Huſband or the Wife is Lineal to the Iſſue 
in Tail, tho' he claims as Heir of both their Bodies. Lit. S. 714. 

So, if there be a Gift to a Man and a Woman and the Heirs of their 
Bodies, who afterwards intermarry ; tho' the Donees took by Moieties. Co. L. 
375. @. 


(H. 2.) 
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Warranty, it will be Collateral to his eldeſt Brother and his Iſſues; but if he die 
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t. 2) Collateral, What ſhalt 2 


But, where the Heir to the Warranty does not derive his Title "HI the An. 
ceſtor, who made the Warranty, it will de a Collateral Warranty becauſe his 
Title is collateral. Lit. S. 704, 705, 717. 

As, if a Father diſſeiſe his Son, and make a Peofaiche to another with War- 
ranty, it Will be a Collaretal Warranty; J becauſe the Son does not derive his 
Title from the Father. Lit. S. 74. 

If the Father be diſſeiſed, and the oungeſt Son ebene with Warranty, it will 
be Collateral to his eldeſt Brother. Lit. S. 707, 708. 

So, if Tenant in Tail diſcontinue, a Releaſe by the Vncle with b Warranty will 
be Collateral to the Ifſue i in Tail. Lie. S. 1 


(H. 3.) Calliteral i in Part, and Lineal in Part. 


* 9 . . 


80 4 ſame Warranty may be Collateral in Part, 00 Fine in Part: As if 
the eldeſt Daughter enter, and enfeoff B. of all the Land, which deſcended to 
her and her Siſter, with Warranty, and die without Iflue ; the Warranty will be 
Collateral for the Moiety, which was the Part of the youngeſt Siſter, and Lineal 
as to the other Moiety. Lit. S. 710. 

So a Warranty, which was Collateral to ſome, may become Lineal to others : 
As, if a Man be diſſeiſed, and his youngeſt Son releaſe to the Diſſeiſor with 


without Iſſue, the Warranty becomes Lineal to the Iſſues of the youngeſt Son 
himſelf. Co. L. 371, . 

If Tenant in Tall diſcontinue, and his middle Son 5 to the |. } SIEM 
with Warranty, and die without Iflue ; the Warranty is Collateral to his eldeſt 
Brother; but if he afterwards die without . it is Lineal to his weer Bro- 
ther. Lit. S. ho 


(H. 4.) When Lincal Warranty ſhall be a Bar. 


| By the Common Law; all Warranties, which did not commence by Differin, 
were Bars to the Heir upon whom they deſcended. 
And therefore, if a Lineal Warranty deſcends upon the Heir to a Fee Simple, 
it will be a Bar to him without Aﬀets. Lit. S. 711. 

So a Lineal Warranty, which deſcends upon the Iſſue in Tail with Aſlets, will 
be a Bar, notwithſtanding the St. de Donis 13 Ed. 1. But this is by an equitable 
Conſtruction of the S. of Glac. 3. Co. L. 374. Yau. 365. 

But by Conſtruction upon the S. de Donit, a Lineal Warranty is no Bar to the 
Iſſue in Tal, without Aſſets by Deſcent from the ſame Anceſtor. Co. L. 374. 
Vau. 365. Hut. 22. 

And they ought, to be of equal Value with the Land warranted, at the Time of 
the Deſcent. - Co. L. 374.6. 

So they _ to be Aſſets in Fee Simple, and not in Tail, or pur auter vie. 
Co. L. 374. 

80 SS Cee t to be T9. or Tenements, Re Cc. iſſuing out of Lands, 
and not Perſonal Inheritances. Co. L. 374. l. Vide Aſets. 


(H. 5. ) When Collateral Warranty ſhall be a Bar. 


0p the S. Olic. 6 Ed. 1. 3. Warranty of the Father Tenant by Curteſy, 
either in the Life of his Wife, or afterwards, with Aſſets, ſhall be a Bar to the 
Heir, who claims the Inheritance on the Part of his Mother. 2 Inf. 292. 

And before this Statute, Warranty by Tenant by the Se was a Bar to his 
Tres without Aſſets. 2 Int. 292. 


And 


þ 
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80 Warranty of che Father, or Mother, Tenant for Life, ſince the 87. Ghac. 3. 
without Aſſets will be a Bar to the Heir; for the Statute only remedies in the 
Caſe of a Tenant by the Curteſy. 2 Toft. 292. R. Sal. 685. 
So, Looks of the Mother, Tenant in Dower, till che Se. 1 H. 7. 10. Co. 
L. 381. 2 A294 ug ; 
01 S Donee in Tail diſcontinuin ng. if his Wife after his Death mleaſe⸗ to whe 
Diſcontinuee with Warranty, it will be a Bar to the Iffue in Tail. Lit. S. 713: 
So, if 'a'Donee in Tail, Remainder to A. his Siſter in Fee, levy a Fine with 
Warranty to the Uſe of B. and his Heirs, and die without Iſſue, A. and B. his 


Siſters being his Heirs; A. ſhall be barred by this, Warranty for the W hole,” tho 
the Warranty deſcends to B. and her. KR. 2 Cro. 21 77218. 


But by the St. of Ghoc. 3. Warranty of the Tenant by the Curtely is is no Bar to 
the Heir, without Aﬀets. 2 Inft.-222, 293. 
So, by the Equity of this Statute, the arranty of Tenant i in Tail is no Bar, 


unleſs there be Aſſets in Fee Simple deſcended. 2 I/. 293. Vide Ante, (H. 4. ) 


80, if à Collateral Warranty be annexed to an Ekate for three Lives, (which is 
5 within the Sr. 32 H. 8. and no Diſcontinuance, but determined by the Death 


of the Tenant in Tail without Iſſue,) the Warranty does nat bind after the Eſtate 
determined. R. Cro. El. 602. | 


And there was a Bill to prevent a Collateral Warranty's being a Bar, without 
a er * 


80 now, by the Sr. 4 An. 16. Seck. 21. All Warranties by Tenant for Life 


Ge after the iſt Day of 7. ranity Term 1706, deſcending on n in ene, or 
Remainder, ſhall be void. 


And all Collateral Warranties, made after that Time by any Anceſtor not in 
A thall be void as to his Heir. 


(.) That Warranties are no Bar. 


(a. 1 ) Warranty, which commences by Dilſſeiſin. 


B Warranty, which comimenſes by Diſe n, does not bar the Heir upon 
D whom it deſcends. Co. L. 366, 4 Lit. S. 698. 


As, if the Father Tenant * Vears or at Will of his Son's Land, make a 
Feoffment with Warranty. Lit. S. 698. 

Or, if Tenant by Statute, or Elegir, make a Feoffment. Lid. 

Or, Guardian in Cbivaliq. Socage, for Nurture, Ge. Lit. S. 699. Co. 
L. 367. 6. 

80, 7g a Man abate, intrude, Se. into Land, and make a Feoffment with 
Warranty. Co. L. 367. 4a. 


If a Man enter before the Lord by Eſcheat, and make a F eoffment with 
Warranty. 461d. 


So, if a Joint-tenant make a F eoffment of the Whole with Warranty, it ſhall 

be void for a Moiety. Lit. S. 700. - 

So, if a Diſſeiin be made with Intent to make a Feoffitenit or to have a Re- 
leaſe with Warranty; the Warranty will be void, tho' it be not a Diſſes in and 
Warranty together. Co. L. 367. 

So, if he who makes the Warranty be of Covin with the Diſſeiſor, tho the 

Dilſeiſin is not done immediately to the Heir upon whom the Warranty deſcends: 
As, if a Leſſee for Life, or Donee in Tail, be diſſeiſed, a Releaſe with Warranty 

by the Anceſtor of the Leſſor, or Donor, does not bind, if it was by Covin with 

P the Diſſeiſor. Co. L. 366. 6. 

- But if one Parcener enters generally, and makes a F eoffment of the Whole 
with Warranty; this is not a Warranty which commences by Di/ei/in, and 
therefore binds the other Parcener as to a Moiety; for it was no Daſſeiſin to 
him who had no Seiſin, tho' the Freehold deſcended to both, but the Feoffment 


of one of them ſhews that his Entry gave him Seiſin of the Whole. Co. L. 374: a. 
Vol. III. 58 (J. 2.) 


15 


id 
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| fear of | 
.. the Eftate to | 
which, Se. feated. Lit . $S * 741 . 


oy Po mined, the Warranty will, be defeated : As, if the Anceſtor of him in Reverſion 


When aWar. 
ranty is not 
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(I 2.) If the Warranty does not deſcend upon him, who claims the 
xo. ae wag; e An ie * To 


So,” if a Warranty does not deſcend upon him, who claims the Land to which 
the Warranty was annext, it will be no Bar: As, if Tenant in Tail of Land of 
the Nature of Borough Engliſh diſcontinue with Warranty, and die, leaving two 
Sons ; the youngeſt Son ſhall not be barred by the Warranty, tho' Aﬀets deicend; 
| becauſe a Warranty always deſcends upon the eldeſt Son, who is Heir by the 
Common Law. Lit. S. 735. en * | 
S8o, if it was a Collateral Warranty. Bt. 1 | 
So, if the Warranty deſcends upon the Heir, who at the Time of the Deſcent 

of the Warranty is an Infant, and his Entry congeab/e, it is not barred by the 
Warranty, but he may afterwards enter and avoid the Eftate within, or after his 
full Age. Co. L. 380. R. 1 Co. 140. 4. 1 And. 311. | 

So, if a Woman, upon whom a Warranty deſcends, be Covert at the Time, 
and her Entry congeable. Co. L. 380. 6. | 149 1 


(I. 3.) if the Warranty be defeated. 


So a Warranty is no Bar, if it be defeated: As, if the Eſtate, which a Man 
had at the Time of a Warranty -made to him, be defeated, the Warranty is de- 

As, if Diſcontinuee of - Tenant in Tail be difleiſed, and afterwards he or 
his Anceſtor releaſe to the Diſſeiſor with Warranty, and afterwards the Diſcon- 
tinuee enters; the Warranty is defeated, and the Iſſue in Tail may recover. 1þid. 

So, if a Man by Fine warr-nt to A. and his Heirs, and the Uſe be declared to 
A. for Life, Remainder to others in Tail; the Warranty is defeated by the Li- 
mitation of the Uſe to ſeveral: R. Mo. $59. | 

So, by Limitation of a different Eſtate to 4. from that to which the Warranty 
was grinted.. -Jbid. _ _ . d . 

So, if Tenant for Life or in Tail, Remainder to A. in Tail or Fee, be diſſeiſed, 
and the Anceſtor of A. releaſe to the Diſſeiſor with Warranty, and, before 
his Death, the Tenant for Life enters; the Warranty is defeated. 2 Rol. 740. 


J. 45» 50. | 
So, if the Eſtate, which the Party had at the Time of the Warranty, be deter- 


releaſe to the Tenant for Life, or for Years, with Warranty, and afterwards the 
Term determines, or the Leſſee dies; he in Reverſion may enter. 

So, if A. make a Leaſe for Life, or Years, and his Son rele:ſe to the Leſſee 
with Warranty, and A. dies; after the Death of the Leflee, or the Determination 
of the Years, his Son may enter. 2 Kel. 739. J. 40. | 

So, tho' there was a Releaſe with Warranty to the Leſſee and his Heirs ; for 
the Warranty cannot enlarge his Eſtate. 2 Kel. 739. J. 35. 

Tho' the Releaſe was to the Grantee in Fee 4 the Lee who had it for Life, 
Remainder to A. Remainder to the Leſſee in Fee; for the Warranty extends only 
to the Eſtate which he had at the Tlme of the Releaſe. 2 Rol. 739. J. 30. 

So, if the Eſtate. of him, upon whom a Collateral Warranty deicends, deter- 
mines, and another takes the Eſtate to whom the Warranty is Lineal, his Right 
revives ; for the Warranty does not give a Right but is only a Bar to the Recovery, 
and therefore, when a Warranty determines, is removed, or defeated, the Right 
. revives. Lit. S. 708. Co. L. 372. 4. & : 

And a Warranty does not extinguiſh the Right, but only binds it as long as it 

ſtinds in Force. R. Sal. 686 / 


But if an Eſtate be bound by a Warranty, and afterwards the Eſtate te 
which, Cc. be defeated as to a particular Eſtate, the Warranty ſhall not be 
defeated : As, if Tenant for Life, Remainder to A. be diſſeiſed, and an Ancehol 
6 | 
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of A. releaſes to the Diſſeiſor with Warranty and dies, and aft rds Tenant for 
Life enters or recovers ; you the Remainder will be bound y the . 
2 Rot. ft ban J. 40. 
usband 2 Wife are Tenants for Life, Remainder to a Son in Tail, and 
the or —— makes a Feoffment with Warranty, and dies, and then the Wife 
enters. by the Sr. 32 H. 8. whereby ſhe is remitted for Life; yet the Warranty 
will not be defeated as to the Son; for his Eſtate was bound by the Warranty 
before the Entry of the Wife. 2 Rol. 741. J. 5. 
If A. having nothing in the Land levies a Fine of it with Warranty to B. who 
deviſes to C. and C. enfeoffs A. and his Son, and A. releaſes to the Son ; the 
Warranty is not deſtroyed, Jon. 4 57. 


(K) How { a Man ſhall take Advantage of a TUarranty, 


(K. 1.) By Warrantia Clarte. 


A Man ſhall take Advantage of a Warranty by Writ of Warrantis Charte, 
by Youcher, or by Rebutter. Vide Co. L. 365. a. 


When a Warrantia Cbartæ lies, and how the Frocsedin gs ſhall be, vide in 


Pleader, (3 N. 1, &c. 
(K. 2.) By Voucber. 


So, in an 405 in which Youcher lies, a Man who has a Warranty, being 
impleaded, may vocare ad warrantizandum the Perſon bound to Warranty. / ide 
Co. L. 365. 8. 

In ir ra Voucher lies; a the Proceedings upon it, Vide i in Voucher, 
(A. 1, &c. 
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(K. 3.) By Reburter. 


So, if a Man who has a Warranty, be impleaded by him who made the War- 

ranty, or by him upon whom the Warranty deſcends, he may by Plea rebut, or wy 

* by Force of the nn. Co. L. 365. 0. 1 
| 1 


_ A — 


nne. 


A) Gavelkind, What ſhall be; Deſcent of, and Cuſtoms 
belonging to it, &c. 


AVELKIND Pur that is, Gave all kind, is fo called, becauſe this An 
J Cuſtom giveth to all the Sons alike. Co. L. 140. a. ide Somner. 3 
The Lands in Kent generally are of the Nature of Gavelkind, which Cuſtom 
5 there, is like the Common Law elſewhere. 1 Sid. 135, 138. 

y By the Sr. 18 H. 6. it is recited, that not above 30 or 40 Perſons at moſt had 
any Lands in Kent, which were not Gavelkind, the greateſt Part or well nigh all 
that County being of that Tenure. 

And this Cuſtom obtains in North Wales, and other Places. Lit. S. 265. Co. 

L. 175. 6. Vide Parceners, (B.) 

And it was general in ales till the Time of H. 8. Pl. Com. 129. 6. Dy. 363. 6. 

Land of the Nature of Gavelkind is held by the Service of Socage, and not of 
Chivalry. Cro. Car. 561. 1 Sid. 138. 

And therefore, the Sr. 31 H. 8. 3. which diſgavels Lands in Kent, whereof 
34 Perſons there named were ſeiſed in Fee or Tail, ſays, that thoſe Lands ſhall 


Was as Lands never holden in Socage, but always held by Knight's Service 
ſcend. 
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8 A V E LI K IN D. 


R and. may be held of a Manor holden by Kright's "FAM 

And if che pa ary and eſcheat, whereby it -will-berhetd in N yet 
the Cuſtom is not 5 . when it ſhall be ſevered. Her Hoge 1 C. 

138. 10. Car. . Tarn an HT 

* 51 e d to 311 zehn peivileged in the Hands of the King, 
the Colony, 1 is not thereby ds ee. 2 I Sid. 1 e FI. Com. 
2 4. . 1 

. 2 Hog be | ſciſed "of Lands 8 of Gavelkind;: add die having 
ſeveral Sons; *. Whole deſcends to the King his Succeſfor, and the younger Song 
chall have no Part: for the Ouſtom is ſuſpended in the Hands ofthe ng: Cont. 
per Southcot. Pl. Com. 234. b. Acc. per Maile, Pl. Cem. 297.0: 

If the King's Anceſtor die ſeiſed of Lands in Gavelkind, and the Ling * a 
Brother, the Land deſcends to the King and his Brother. P!, Com. 247. 4. 

By the S. 31 H. 8. 3. The Lands of which 34, wis. The Lords Cromwel, 
' Burgh, Cobbam, Windſor, Sir Thomas (beine, Sir Chriſtopher Hales, Sir " 7 
Willoughby, Sir Anthony St. Leger, Sir Edward Morton, Sir Edward Boverton, Sir 
Roger 0 * ; 1 Champneys, Jobn-Baker, Reyneld Scote, FohnGuldford, 
Times Remy." dart Freire, We Ee, Anthony Fonds, Boner Nh 

Percival Hart, Edward 'Monyv, 5 WW, betnall, Joon * Edmund Fettiplace, 
'T homas Haritres, William Waller, Thomas Wilford,” Th bomas Maile, Thomas Her- 
lakengen, Geoffry Lee, James Hates, Henry H lalſey. and Thomas Royden, were ſeiſed 
in Fee or in Tail, ſhall be diſgavelle. 

Land of the Nature of Gayelkind deſcends to all 18 Sons: equally., Co. i 149. a. 
Andif there be no Iſſue Male, to all the Daughterz. Som. 7. 

. And if there be no Iſſue, to Al-the Brothers. Semb. Co. L. 140. a. Som. 7. 

If one Son die in the Life of his Father having Iſſue a Daughter, it ſhall deſcend 
to the other gon and the Daughter. 1 Sa. 243. Som. 7. 

So, if a Brother die having Iſſue, the Delozat ſhall be to all the brother and 
the Nephew. Som. 7. 

So, if a Rent be iſſuin href Ladd of: oo 13 of Gavelkind, * ſhall 
deſcend _ the Sons; * it arr the Nature of the Land. R. 2 Lev. 87. 
I Mad. . I Her. 489 r er 

But if Land of the Nature: of Gavelkind: be granted with WWatkänty or upon 
Condition, the Warranty or Condition deſcends to the Hair by. the Common 
Law. ..1 Med. 96. Lit. 5. 736. (Co. L. 376. — 

So, by the Cuſtom of Gavelkind, the Beſcent mal! not by to all the bs and 
Daughters; for Females do not take with Males, Sz. Frer. Reg. 17 Ed. 2. 16. 

So other Cuſtoms are incident to Lands of the Nature of Gascikind: As, that 

the Owner may deviſe them. Cro. Car. 562. . 

II a Man deviſes Gayelkind Lands to Truſtees, and directs them to convey 
them to the Uſe of his Daughter for Life, for her fole Uſe, and after her Death 
in Truſt for the Heirs of her Body for ever; the Lands ſhall_go according to 
the Rules of Common Law, and not, according to the Cuſtom bf Gavelkind, 
this being an Executory Deviſe. Robert v. Dixwell, MA. 1738. 1 n 607. 

So he may alien them at his Age of 15 Leer bind. pe 84. 

Tho' he has only the Reyerſion. D. 415 2 

Tho' they are of his own Purchaſe. Bid, oF 

So upon his Sale he may make a Feoffment, and. it will, be _—_ Bid. 

But a Feoffment, or Alienation within Age, wala. it be for Gas. is not 
allowed by the Cuſtom. lid. Ny") 21 
Nor a Feoffment, where he has only \ by Reverſiog. 0 050. 1 

Or, where he himſelf purchaſed the ſame Lands within Age. Bid. 

Or a Feoffment by him, who has only an Eſtate Tail. K. 2 Cro. 6. 

So, by the Cuſtom of Kent, the Husband ſhall be Tenant by the Curtely, tho 
he has no Iſſue. Co. L. 30. 4. 111. 4. 

The Wife ſhall be endowed of a Moiety, quamdiu Vidua & cafie vixeril. 
E. N. B. 150. O. R. 1. Leo. 133. Cro. El. 121. Cro, Car. 562. 1 Sid. TF 
Vide St. Frer. Reg. 17 Ed. 2.16. 1 Rol. 558. B. Co. L. 33.6. 111. 4. 


od 


kl wi 


nnn v. 


And ſhe cannot waive her Dower by the Cuſtom, and take it according to the 
Common Law. R. 1 Leo. 62. D. Cro. El. 121. R. Cro. El. 82 5. R. Mo. 260. 
Co. L. 33. 6. N | | | 

And if the Plaintiff demands Dower at the Common Law, it is a Bar to ſay; 


that the Land is Gavelkind, whereof the Plaintiff. ought to be endowed of a 
Moiety dum ſola: R. 1 Leo. 133. 7 


. 
— 
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So Gavelkind Land is not forteited by an Attainder of Felony ; for the Rule is, 
The Father to the Bough, the Son to the Plough. Dy. 410. b. St. Prær. Reg. 
17 Ed. 2. 16. | | ol 


Yet the Cuſtom does not prevail, if the Father be outlawed or abjured ; for 
it ſhall be taken ſtrictly. Dy. 310. 6. in Marg. | 


But theſe Cuſtoms are collateral, and therefore not loſt if the Land is diſ- 


mp rr IN Sid. 77. Gro. Car. 562. R. 1 Sid. 137. Ray. 76. 1 Lev. 
79. d. . | 


If Land be of the Nature of Gavelkind, it is ſufficient only to mention in 
Pleading, that it is Gavelkind, without a Preſcription for it. Co. L. 175. 6. 
Cro. Car. 562. 1 Sid. 77, 138. | 

But it ought to be mentioned in Pleading, that it is Gavelkind ; otherwiſe it 
ſhall not be intended, tho' the Land lies in Kent. Co. L. 175. 6. R. Lut. 754. 

So, in a ſpecial Verdict. Lut. 7 54: | TOE g 

So, in collateral Cuſtoms, which belong to Gavelkind Land, in Pleading, a 
Preſcription muſt be made for them: As, to deviſe, to have a Moiety dum caſta, 
Sc. for Dower, &c. Semb. Cro. Car. 562. 1 Sid. 77. Ray. 76. R. 1 Sid. 148. 
1 Lev. 80. | | 

So Land of the Nature of Gavelkind has Fealty incident : And therefore, every 


Tenant in Gavelkind ſhall do Fealty to his Lord. Wright's Introd. to the Law of 
Tenures 210. | | | 


And muſt do Suit of Court. Wri. Int. 210. 


* 
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"0: © 6x7 LE A N. 
_- Vide Dignity, (B. 9.) 


. 
Vide Diſmes, (B. 2.) 


GOLD AND SILVER MINES. 
Vide Grant, (G. 7. —ll aiſe, (H. 1.) 8 


GOODS AND CHATTELS. 
Vide Admiralty, (E. 9.) —Biens, per Totum.—Chancery, (4 W. 5.)— 
Treſpaſs, (A.1,—B. 4.) 


G R AN D . 
Vide Proceſs, (D. 4.) 


GRAND S ERIJ EAN I v. 
: © ide Homage, (F.) 


Vor. III, E GRANT, 
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F 
S to the Premiſſes in a Grant, Vide in Fait, (E. 3, 4.) 
As to the Habendum, Vide in Fait, (E. 9, 10.) 5 
As to an Exception, or Indorſement, Vide in Fait, (E. 2, 5, &c.) | 
As to the Expoſition of the Covenants, or Words of a Grant, Vide in Cove. 
_ nant, (D. 1, 2.)—Deviſe, (N. 1, &c.)—Parols, (A. 18, &c.) 


(4) Who may be a Gzantoz. 


O every Grant there muſt be a Grantor, Grantee, and 
9 Fw2. 1. ; 
A Grantor is the King, or a Subject; a Perſon Natural, or Politick. 
Every Common Perſon being ſus juris, indigena, of ſane Memory, and full Ape, 
has Capacity to make a Grant. Vide Capacity, (C.—D. t, &c.) 
If an Act of Parliament enables the City of London to diſpoſe of an Office, it 
may make a Grant of it. Hard. 48. | 
G. the * as well as a Common Perſon, may make a Grant, Vide Poſt, 
1, &c. | MAIS | g 
But a Perſon profeſſed in Religion, attainted, or Cover Baron, Alien, Non 
(5.71 Ke. 7 cannot make a Grant, except in Special Caſes. Vide Capacity, 
I, oc. RI Nas Pd | | 


Thing to be granted, 


(A. 2.) By what Name. 
The Grantor and Grantee, regularly, ought to be named by the Chriſtian, and 
Surname. Vide Capacity, (B. 4, 5. - Deuiſe, (1.—K.)—Fait, (E. 3.) 
Or, by the Name of Confirmation. | 
But it is enough, if there be a ſufficient Deſcription'of the Grantor or Grantee, 
whereby he may be known: As, by his Name of Dignity, or Office. Vide 
Capacity, (B. 4, 5.) IT | 
Tho' his Addition be omitted, or miſtaken. ' Vide Fail, (E. z.) 
Tho' the Addition be not true. 2 e 
Yet the Perſon deſcribed ought then to be in Rerum Naturd. Vide Poſt, (B. 1.) 
Capacity, (B. 4,5.) 55 
And a Miſtake of the Chriſtian Name ſhall not be ſupplied. Vide Fait, (E. z. 


(A. 3.) When the Grant ſhall be void. 


A Grant by a Perſon profeſſed in Religion, who is civiliter mortuus, will be void, 

So, a Grant or Contract by a Feme Covert, without the Aſſent of her Husband. 
Vide Baron and Feme, (Q.) 

So, a Grant, or Contract by an Infant, which does not take Effect by the De- 
livery from his Hand, Vide Enfant, (C. 2.) 

Vide Poſt, (E. 14.) | 


(B. I.) Who may be a Gꝛantee. 


r O every Perſon in Eſe at the Time, and not profeſſed in Religion, may take 
+ by Wore by Grant. ON a | 
SY Tho it be a Feme Covert, or Infant. Vide Baron and Feme, (P. 2.) — Es- 
fant, (B. 1.) | | 
Tho' he be an Alien, Perſon attainted for Treaſon or Felony, or Clerk convict. 
Perk. Grant 48. Vide Alien, (C. 2.) 
Tho' he be Villein to the King, or a Common Perſon. Perk. Grant 48. 
A Perſon outlawed, or in Priſon. Bid. | 


Baſtard, Excommunicated, or Nen Compos. Perk. Grant 48, 51. _ 
f | 1 


li 


* 
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. 
But a Perſon not in Eſe at the Time of the Grant, cannot be a Grantee : As; 
if a Grant be to the right Heirs of B. who is then alive. Pert. Grant 52. 
Yet a Grant to a Perſon uncertain may be good, if it be aſcertained in the Life 
of the Grantor: As, a Grant to him who ſhall come firſt to Sr. Paul's the next 


Day, if the Grantor does not die before any one comes there ; for if any one 
capable come there, he ſhall take. Perk. Grant 56. 


(B. 2.) When a Grantee is not neceflary: 


But the King may make a Grant by way of Ordinance; . without naming any 
Grantee : As, he may appvint, that ſuch and ſuch Men be incorporated. 2 Rol. 
197. J. 30, 50. ; N / 

So the King may grant a Fair, Market, Foreſt, Warren, Chaſe, &c. to be 
erected, without granting it to any one. 2 Rol. 197. J. 47: 


(C) What Things may be granted, 
A preſent Eſtate, or Intereſt in Lands, Franchiſes, &c. 


VERY one, who has a preſent Eſtate, or Intereſt in Lands and Tenements; 
may grant it. Vide Aſſignment, (A.) 
Tho it cannot take Effect in Poſſeſſion till a future Time. Vide Afignment, (A.) 
So every one may grant Things incorporeal, and not manurable, which properly 
lie in Grant: As, a Rent, Common, Advowſon, Ce. 

Tho' it be only a Franchiſe, or Privilege: As, the Grantee of a Fair, or 
Market may grant it to another. 2 Rol. 46. J. 15: 

So, the Grantee of Common of Paſture. 2 Rol. 45. J. 46. 

So, the Grantee of Common ſans nombre in Fee. 2 Rol. 46. J. 1, 3. 2 Rol. 73. 

The Grantee of a Warren in Fee. 2 Rol. 46. J. 12. ; 

Tho” the Intereſt be accompanied with a Truſt : As, Guardian in Ghivalry, or 
Socage, may grant his Guardianſhip. 2 Rol. 46. H. 

So, the Grantee of a Corody certain. 2 Rol. 45. /. 49. 

The Grantee of the next Avoidance. 2 Rol. 45. J. 35. 

So the Grantee of an Annuity, pro Con/ilio impenſo & impendendo, made to him 
and his Aſſigns, may grant it to another. R. 7 Co. 28. b. 

So, if the Eſtate or Intereſt in the Thing granted be certain, the Grant will be 
good, tho' the Thing itſelf is contingent and uncertain: As, if the Leſſor grant 
to the Leſſee all the Emblements, which he ſhall have at the End of his Term, 
it will be good; for he has an Intereſt in all that will be, tho' it be uncertain 
whether any will be. R. 2 Rol. 48. /. 5. Hob. 132. 

Or, all Fruits which grow annually upon ſuch Land. 2 Rol. 48. J. 10. 
Heb. 132. 

So, if a Parſon grant all the Tithes of Wool which ſhall ariſe in ſuch a Year, 
tho' perhaps none will ariſe. 2 Rol. 48. J. 20. Hob. 132. £ 

So a Grant, that if a Tenant die, his Heir within Age, he ſhall not be in 
Ward. 3 Leo. 154. | 


That there ſhall be a Diſcharge for his Houſe, when the Clergy grant Tithes to 


the King. 3 Leo. 154. 
Or, that he ſhall not be Collector. Bid. | 


(D) What cannot be granted. 
A Choſe en Action, Right, Poſſibility, &c. 


UT a Grant of a Choſe en Aclion, bare Right, or Poſſibility will be void. 
Vide Affignment, (C. 1, 2, 3.) 
So a perſonal Privilege cannot be granted over to another: As, if a Man lend 
his Horſe to another to ride to V. he cannot lend him to another. 2 Ro. 46. /.7. 
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As, if he grant a Rent out of Land, and afterwards purchaſe the ſame Land, 
the Grant is void. Perk. Grant 65. 


him. R. 1 Leo. 42. 


2 Rol. 57. J. 10. 


Co. L. 4. 8. 2 Kol. 265. 


G R AN T. 


It 4 Way be granted to A. for his Life, be cannot grant it to "OE 
2 Rol. 46. 1 „ 

So a Thing uncertain cannot be granted: As, if 4. has a Corody uncertain, 
be cannot grant it to another. 2 Rol. 45. 1. 48, 50. 

If he has a Common ſans nombre for Life or Years. 2 Rol. 46. L. 3. 2 Rol.7 3. 

Or Eftovers uncertain. 2 Rol. 46. J. 

If A. holds three Acres by Fealty and Rent, and the Lord grant the Services of 
one of the Acres, it is void. Perk. Grant 67. 

Or three Joint-tenants hold, &c. and the Lord grant the Services of one of 
them. Perk. Grant 68. 

"So a Man cannot grant a Thing which he has not, tho' he afterwards poſſeſs it: 


So a Grant of the Wool of all the Sheep that he ever ſhall have, is void. 2 Rol. 
48. J. 22. Hob. 132. 
If there be a Leſſee of Sheep for two Years, the Leſſor cannot grant them 
during the Term. 1 Leo. 43. 
So, if the Leſſee covenant to leave ſo many Sheep at the End of his Term, 
the Leſſor cannot grant them before the Term ends; for there is no Property in 


— 


But a Grant by Fine executory will be good, if he afterwards purchaſe, tho' 
he had it not at the Time of the Grant: As, if he grant a Reverſion by Fine, 
and afterwards purchaſe it, the Grantee after the Death of the Tenant for Life 
may « execute it by Scire Ar. Perk. Grant 66. 


(E) By what Names Things all paſs in Gꝛants. 


(E. 1.) What paſſes by a Grant of an Heieditamest. 


EREDITAMZYNT is a very extenſive Word, whereby every Thing paſſes 
which may be inherited, Corporeal, or Incorporeal, Real, Perſonal, or 
Mixt. Co. L. 6. a. Yide Fait, (E. 4.)—Deviſe, (N. 2, 3.) 
As, a Rent, Common, Piſcary, G. in Groſs. 2 Rol. 186. J. 5. 
An Advowſon, Rectory, Parſonage, &c. R. Dy. 351. 4. 


(E. 2.) Tenement. 


Tenement is an extenſive Word, whereby all Lands and Inheritances, which 
may be held, paſs. . Co. L. 6. a. 1 Leo. 188. 

[The Office of Marſhal of B. R. is a Tenement, and he is qualified by it to 
act as Commiſſioner of Land- tax. Sone v. Aſhton, H. 2G. 3. 3 B. M. 128). 

And alſo Offices, Commons, Rents, Profits dprendre out of Land, and every 
Thing whereof a Man may be ſeiſed ut de libero tenemento. Co. L. 6. a. 

And therefore, by a Grant of all his Lands and Tomamonts, a Reverſion paſſes. 
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S0, a Common, tho' it be in Groſs. Dub. 2 Rol. 57. . 577. 

A Rent-Charge. R. 2 Rol. 57. J. 15. 

But a Common, Way, Sc. not appendant or appurtenant to Tenements, do 
not paſs. Semb. 2 Rol. 57. 4. 7. 12. 


(E. 3.) Land. . 


Terra eft Nomen general, Nmum, and comprehends all Species of Land, % 
Meadow, Paſture, Wood, Moor, Water, Marſh, Furze, and Heath, Sc. C.. 
Z. 4. 6. K. 1 Nel. 19. 

And it includes Caſtles, Houſes, and other Buildings erected upon the Land. 


1442 


S 


And therefore, if a Man grant all his Lands in D. his Houſes there paß 
2 Rol. 57. l. 17. 


80, 


%. 


So if he has an Houſe in A. and Houſes and Lands in B. and deviſes his 
e in A. to one and (having demiſed the Houſes and Lands to D. rendring 
Rent) all thoſe his Lands, 2 and Paſture in B. to another, his Houſes 
there paſs by the Word, Land, tho' he mentions his Houle in A. expreſly. 
R. 2 Rol. 57. l. 20. 

If a Man let his Land, open Mines in it, paſs. 2 Lev, 185. 
If he let the Mines in his Land, and there are any open Mines, they paſs, but 
not Mines which are not open. R. 2 Lev. 18 5. 
II he let the Land with all the Mines in it, and none are open, he may open 
new Mines. 2 Lev. 185. 
So, if a Man grant his Lands, all Profits within the Bowels of the Land paſs ; 
As, Mines of Tin, Lead, Iron, Coal, &c. Co. L. 4+ &. 14 H. 8. 1 
So, all Profits upon the Land ; for cus eff Solum, eus ef uſque ad Calum. 
Co. 7 a, : 
And tere, Water upon the Land, and Fiſh and a Piſcary i in it paſs. Co. 
1. 440. 
| $6, if a Man demife the Herbage of his Woods, tho' the Soil does not paſs 
thereby, yet if he afterwards r all * Land in the Tenure or r Occupation Fits 
Leſſee, the Wood paſſes. 


— — — —— 83 . 
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(E. 4) By the Grant of a Seigniory, or General Words. 


As to the Grant of a Seigniory, Vide Seigniory. * 
By the Grant of an Honour, divers Manors, Lands, &c. may paſs. Co. _ 
5. 2. Vide Honour. 
So, by the Grant of an Iſle. Co. L. 5. 4. - 
Or, a Town. Co. L. 5. a. 
Or, a Caſtle. Co. L. 5. 4 | 
Or, a Knight's Fee. Co. L. 5. 42. 2 Rol.: 1. I. 33. 
By the Grant of a Manor, a 2 Lands, Liberties, &c. may paſs. Co. L. 
5. 2. Pide Copybold, (Q. 1, &c. 
So, a reputed Manor. R. 2 Rol. 45. E. Sav. 113. 
So, by the Grant of a Farm, Houſes, Lands, and Tenements may paſs. Co. 
L. 5. a. 
So, by a Grant de Virgatd, Carueatd, Bovatd terre, &c. Co. L 
By the Grant of a Grange, not only the Houſe for ſtoring of GE Sc. but 
Barns, Stables, Sties, Sc. neceſſary for Beaſts, Huſbandry, Cc. and the Cur- 
tilage, and Cloſe Where they are ſituated, paſs. Co. L. 5. 4. 


(E. 5.) By what Words the Soil paſſes. 


So, if a Man grant Prata fua, the Land itſelf paſſes. Co. L. 4. 6. 1 
Or, Paſturas ſuas. Co. L. 4.6. | 1 '$ 
Or, Brueras ſuas, the Soil, where Heath WHY paſſes.” Co. L. 4.4; . TY 
So, by a Grant of Joncarias ſuas, the Soil, where Ruſhes grow. Co. L. 5. a. 
By a Grant of Ruſcartas ſuas, the Soil where Broom grows. Co. L. 5.4. 


. . the Grant of a Marſh, Mora, Jampna, Cc. the Soil of that Nature paſſes. 1 0 ö 
L. . 4. 30 
By the Grant of a Manor for three Crops and all Profits, the Manor paſſes. I 0 
2 Rol. 57. J. 40. 4 x 
By the Grant of à Park the Soil paſſes : for he cannot have it in alieno Solo. 0 
2 Rol. 60. J. 3. "1. HAM 


So, Fo a Man grant omnes boſcos ſus, the Land as well as the Wood note. Co. 


Tho' he fays, omnes boſeos creſcentes. Co. L. 4. b. R. 5 Co. 11. 4. Cre. El. 1 i 
522. 2 Rol. 45 5. J. 15. | CE td 1 
' Wark Underwood, Coppices, and Hedge-rows. R. 2 Cro. 487. 2 Rol. 1 i 
oo IS 7 

Vor. III. 5 U So, 1 
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Soil, as "ell as the Privilege there, 
Vo, if he grant the Profits of b La Land, the Lau itſelf paſſes. Co. L. 4 


Ce. E. 4 6. 


Tenants paſs. ' Per Clerks in Dutchy, Welſh cont. 1 12. 
for tho he may have Treſpaſs guare clauſum fregit, yet he ſhall have only the 
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So by the Grant of a Foreſt, Chaſe, E . or Warren in his own Land, the 
0. L. 5.6. Vide Chaſe. 

So, if he * a Boilery of Salt, the Land paſles ; for that is the whole Petr 


Or a Mine of Lead, Cc. Co. L. 6. 4. Vide Waife. 
If he grant Firmam of his Tenants at Will Manerii ſui de B. the Lands of the 
By a Grant of the Herbage or Veſture of his Land, the Soil does not paſs 


Corn, Graſs, &c. and not Houſes, Trees, Mines, &c. which are fixt to the 


Soil, Co. L. 453. Dal. 47. ] 
+. by the Grant of a Liberty to dig Turf, the Soil does not paſs. Co, 
Loo 4+ 
By the Grant of a Piſcary, the Soil, or Water, does not paſs. Co. L. 4. Fl N 
By a Grant of Water, * Soil does not paſs. Co. L. 4. 6. 
z. Nor, if a Man grant paſcua ſua ; for the Paſturage only paſſes. Semb. Co. e 
I be grant viginti acras Salicets, Fraxineti, Lupuliceti, Ge. the Wood grow 1 
ing only paſſes. Semb. Co. L. 4. 6. | 
If a Man let his Warren, the Soil does not paſs. 2 Rol. 59. J. 55. 60. J. 7. 2 
So a Grant of all ſaleable Woods growing, does not paſs the Soil. R. 2 Cr, 
$24- 
Or, all the great Word, vis. Oaks, Aſhes, Ge. for the viz. explains what 1 
Wood is intended. 2 Rol. 455. J. 10. * 
Dr all Timber Trees; for nothing paſſes 363 uh the Trees, and ſo much of the 
Soil as is requiſite for their growing. 2 Cro. 4 7. 2 Rol. 455. I. 20. th 
(E. 6.) What paſſes by the Grant of a Meſſuage. th 
So, by the Grant of a Meſſuage, or Houſe, the Garden, Orchard, and Cur- jo 
til age paſs. Co. L. 5.6. R. Cro. El. 89. 
And en Acre of Land 6r more may paſs by the Name of an Houſe, Cv. pa 
L: 5.6 
So, by the Name of a Meſſuage, a Church is comprized. Semb. 1 Sal. 256. ap} 
By the Grant of a Meſſuage prout includitur aquis, the Soil of the Moats paſs. 6+ 
2 Rol. 50. J. 25. Di 
But by the Deviſe of an Houſe (and not called Meſſuage) without ſaying, cun = 
pertinentiis, the Garden and Curtilage do not 1 2 Ca, Ch. 27. Vide Cre. 
El. 89. doe 
(E. 7. By the Grant « a Curtilage, 
so, by the Grant of a Curtilage, the Houſe paſſes. 2 Rol. 1. I. 30. | 
| . rep! 
(E. 8.) By a Grant of Pannage. * 
1 
So, by the Grant of Pannage, the Maſt of the Trees Te "Ay. not the Trees 5 1 


W Per 2 F. Dal. 47. 


E. 9-) By a Grant Cum Pertinentiis. 


So, by the Grant of a Meſſuage cum pertinentiis, the Orchard, Garden, Yards, 


and Curtilage paſs. 2 Cro. 526. 
* So every T bing appendant or appurtenant, as Common, Turbary, Eſtover, R. « 


&c. paſſes by a Grant of the Land to which, Cc. cum pertinentiis. R.3 WW 8 
Lev. 165. 2 


NN F. 


So, by the Grant of a Meſſuage cum terris pertinentiis, Land occupied con- 
tinually with the Houſe paſſes, tho Land is not properly appurtenant to an 
Houſe. R. Pl. Com. 170. | : 1 
So, by the Demiſe of an Houſe cum pertinentiis, a Shop annexed to it for thirty 
Years, and reputed Parcel, paſſes. Semb. Cro. Car. 17. ; 

Tho' it be a Demiſe, or a Grant of the King. R. Cro. Car. 169. | 

So, by a Deviſe of Land in N. with all Lands belonging, two Acres four 
Miles diſtant, continually enjoyed with it, paſs: Adm. Cr9. Car, 57. Vide infra. 

By the Deviſe of a Tenement cum pertinentiis in which N. inhabited in. A. 
Lands always uſed with it paſs, tho' out of 4. R. Cro. El. 113. 

So, by the Deviſe of an Houle cum pertinentiis, the Land paſſes, when the 
Inſtruction was, to deviſe all the Lands as well es the Houſe. R. Cro. El. 1 14. 
So, if the Land was uſed with it. R. Cro. El. 704. 5 
By the Grant of a Manor cum pertinentiis, every Thing reputed Parcel of the 
Manor paſſes. R. 6 Co. 39. R. 1 Sid. 190. 

By the Grant of a Meſſuage cum pertinentirs, a Conduit with Water Pipes to it, 
enjoyed any Time, paſſes. R. 2 Cro. 121. Mo. 682. | 

Tho' erected by a Leſſee, and the Leſſor occupies them together. R. 2 Cro. 
122, 

So, if he grants the Land, (excepting the Houſe,) the Conduits are excepted. 
2 Cro. 121: | 8 A rg Bigg 

By the Grant of a Chapel cum pertinentiis, Tithes appendant paſs. 2 Rol. 
151. 
| "But by the Grant of an Houſe, or Land, cum pertinentiis, another Houle, 
or Land, does not paſs, unleſs it be found to be Parcel. R. 1. Lev. 131 

As, by the Grant of a Mill cum pertinentiis, the Cloſe where the Mill is, or 
the Kiln there does not paſs, without more. R. 1 Sid. 211. 1 Lev. 131. 

So, by the Grant ws a Meſſuage cum fpertinentiis, a Shop annexed to it fot 
thirty Years does not paſs, unleſs it be found to be Parcel. R. Cro. Car. 17. 

By a Deviſe of Land in N. cum pertinentiis, two Acres four Miles diſtant en- 
joyed with it, do not paſs. R. Cro. Car. 57. Hutt. 35. Vide ſupra. 

Nor, by a Deviſe of a Copyhold Meſſuage cum pertinentits, can Freehold Land 

$ with it, tho' uſed with it. R Cro. El. 704. 

So, by the Surrender of a Copyhold Meſſuage cum pertinentits, Copyhold Lands 
appurtenant do not paſs. R. 2 Cro. 526. | 
| So, by the Grant of an Houſe cum pertinentiis, a Conduit erefted by a Leſſee, 
Diſſeiſor, &c. and never enjoyed with the Houſe by the Leſſor, Diſſeiſee, &c. 
does not paſs. 2 Cro. 122. | | 

So, by the Grant of a Manor cum pertinentiis, a Foreſt, Parcel of the Manor, 
does not paſs. a 


(E. 10.) What paſſes as Parcel, &c. 


In the Grant of a Common Perſon of all Lands, Cc. antebac cognit accept or 
reputed as Parcel, Cc. Land, Wood, &c. which was Parcel guocungque tempore 
præterito, will be included. Dy. 362. 2 Rol. 186. J. 20. Co. Ent. 

2 Mod. 69. | : ; 

If they were enjoyed togother for a convenient Time. Mo. 190. 

If they were purchaſed and uſed together atid reputed Parcel only for two 
Years ; for a ſmall Time is ſufficient to make a Reputation. R. Cro. Car. 
308. | . 

So, in a Grant of the King, if they were uſed and demiſed together for a con- 
venient Time. R. Cro. Car. 169. 3 
8 If by Rentals, Records, &c. it be reputed Parcel, tho' in Truth it be not. 

„Sau. 26. 


So, if there be a Fine or Recovery of a Manor cum pertinentiis, Lands reputed | 


Parcel for eighty Years paſs. R. I Lev. 27. B t 
| u 
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G REA ND 
a Gn of the King with all Lands, Woods, Cc. Cther Parcell' extends 
only to Things Parcel in convenient Time, as within ſenenteen or twenty Years, 
according to the Nature of the Thing. Semb Co. Ent. 384. 
So, if a Manor be granted, and all Woods, Parcel, Ge. and the Manor does 
not paſs for Default for Livery, &c. the Wood does np _ Sav. 63 
So, if one convey a Rectory and all Tithes, &c. to Rectory belonging, if 


the Rectory does not paſs for Defect of Livery, *. the eg 5 they lie in 
Grant, do not pats Sav. 63. | 


(E. 17.) What, as Incident. 


So, by a Grant of an = Thing, another Thing which is  Ineidens: paſſes : As, 
if the Lord grant the Homage of his Tenant, who holds by Homage and Fealty, 
the Fealty paſſes as Incident. Perk. Grant 112. 

Or, if 2 holds by Fealty and Rent, and the Lar grant the Rent. Perl. 
Grant 11 Co. L. 151. 4. 

So, if he e holds as of the Honour of his Caſtle by Ceftie-guard!; if the Lord 
grant the Caſtle, the Service paſſes as Incident. 2 Rol. 5g. J. 25. 

So, if a Man grant the Reverſion, the Rent paſſes as E. Perk Grant. 


11 

if than be a Grant of Land cum pertinentiis, a Common, &c. paſſes as In- 
cident. 1 H. 4. 5.4 

Tho' it be in the King's Grant. 1 H. 4. 5. 4 

So, by the Grant of a Parſonage, the Patronage of the nenn paſſes as 
Incideng. 2 Rol, 50. l. 32. 

So, a Corody as n to a Patronage. 2 Rol. 59. J. 52: 1 H. 4. 5.0 

So a Thing appendant or appurtenant paſſes by a Grant of the Thing to which 
Sc. as Incident, without ſaying cum hed Co. L. 307. a. Cont, Cre. 
E. 8. 


So, if a Rent be granted with a Nomine Pena, by a Deviſe of the Rent, the 
Nomine Pane paſſes. Per 2 F. Cro. El. 89 5 


So, by the Grant of an Houſe, the Cuntllege paſſes. R. Cre. E.. 89. Vide 
Ante (E. 6,) 


So, by the Grant of any Thin g. conceditur et id Ane quo res ip/a haberi non 


8. debet As, if one grant his Trees, the Grantee may enter upon his Land, for the 


cutting down and carrying them away. Pl. Com. 16, a. 

But if the Incident be ſeparable, it does not paſs by a Grant of the T hing 
to which it is Incident, if it be excepted : As, if the Lord grant a Rent, ex- 
cept or ſaving the Fealty, the Fealty does not paſs, Co. L. 151. 4. Perk. 


Grant. 113. | 

So, if a Man grant a Reverſion ſaving the Rent. Perk. Grant. 11 

So, by the Grant of any Thing, a Liberty which was convenient ſhall not be 
granted as Incident, unleſs it be of Neceflity : As, if A. grant his Fiſh in ſuch 
a Water, the Grantee cannot diga T rench for letting out the Water; for he may 
take them by a Net. PI, Com. 16. 4. 

So, if he grant his Land and all his Trees, Mines open, and not open, init; 
tho' he may open Mines, he cannot cut down Trees for the working and Uſe of 
the Mines. R. Hob. 2 

Tho' the Mines were open, and te Leſſor uſed the Trees for them. Hob. 
234 


(E. 12.) The Extent of a Grant. 


A Grant ſhall be extended to every Thing comprized within the Words, tho 
they are not regularly deſcribed in the Deed : As, if A. grant his Manor of P. 
in Com N. and all his Land. in England, Parcel of the ſame Manor; all 
Lands Parcel of the Manor paſs, tho they do not lie in the County of N. 
-R. 1 Rol. 407. 

"FR K 


X ANNA T. ö 
f one demiſe a Garden Plot to A. and afterwards to B. who builds an Houſe 
upon Part, and afterwards the Leſſor grants foram illam Peciam fundi five Garden 
Plot nuper in tenurd A. & nunc in tenurd B. the Reverſion of the Houle as well as 
the Garden paſſes. R. 2 Rol. 261, 265, 267. T4977 
But if a Man bargain all his Wood and Underwood upon ſuch Land being, to 
have for the Life of B. rendring 10 J. per Ann. if the Grantee cut down the whole 


Wood at once, he ſhall not cut it down afterwards, tho' it be granted for the 
Life of B. under an annual Rent. K. 3 Leo. 7. Mo. 15. | 
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(E. 13.) When confined to the Tenure, & c. of ſuch an one. 


If a Man grant a Tenement vocat D. in tenurd five Occupatione B. All Lands 
of that Name, tho Part of them are demiſed to him, and Part enjoyed by him 
without Leaſe, paſs; for both are in his Occupation. R. 1 Rol. 19. | 

Tho' Part be Wood incloſed adjoining to the Land demiſed, but, by reaſon 
of Fences being thrown down, the Beaſts of B. have the Herbage of the Wood ; 
for if he has the Occupation by Right or by Wrong, it is ſufficient. R. 1 Rol. 
19, 20. d | 

"If a Man grant Land by Name, in the Tenure of A. and lately demiſed to B. 
in the Pariſh of D. Land ſo named in the Tenure of A. paſſes, tho' never demiſed 
to B. nor in the Pariſh of D. Semb. 3 Leo. 162. 

If he grant all Tithes, which belong to the Rectory of B. all which were in the 
Tenure of D. Tithes belonging to the Rectory paſs, tho' never in the Tenure 
of D. for there was a plain and certain Deſcription of them before. R. Jon. 


| ut by a Grant of the Manor of B. and all Lands in tenurd A. lately demiſed 
to C. in the Pariſh of D. Land in tenurd A. if never demiſed to C. nor in the 
Pariſh of D. does not paſs. R. 3 Leo. 162: 1 And. 148. 

If a Man declare the Uſes of a Fine or Recovery of Lands in E. and F. as to 
all that Farm and the Lands belonging called Fines in E; and twenty-one Acres of 
the ſame Farm lie in F. thoſe do not paſs; for without the laſt Words, which are 

reſtrictive, the Senſe is not compleat. Per Atkins, Hard. 225. 


IE. 14.) When a Grant {hall be void. 


A Grant ſhall be yoid, if it be totally uncertain: As, if a Man grant as many (8. 14.) 
Trees as can be ſpared in his Manor. Bridg. 12. W 
If he grant 10 J. per Ann. Parcel of his Manor, without other Certainty. Va * 

Bridg. 12 ð— Meier 10 Scr 4 ö | | a 3. 


) A Gtantoꝛ cannot defeat his own Gꝛant. 
| Grantor. cannot defeat his own Grant: And therefore, if a Man grant 


twenty of his beſt Trees to be taken in ten Years, the Grantor cannot cut 
don Trees without the Conſent of the Grantee. R. 2 Lev. 142. 


0) Grant by the King. i BY 
(G. 1.) What Things he may grant: . 1 


. 
- 


OW a Grant by the King ſhall be made, by Writ or Patent, and under [| hl 

P what Seal, Yide in Patent, (A.—B.—C. 1, &c.) 1 
The King, as well as a Common Perſon, may make a Grant of all Lands, and 171 || 

F Tenements, or other Inheritances, which are veſted in him at the Time of the 100 
N Grant. 2 Rol. 198. J. 15. 2 ens 1 


74 
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to another, without a Scire facias againſt the Patentee, or Office, or other Mat- 


J. 22, 25+ 


7 Co. 37.4 
36. 3. 37. 2. 193 HE fi23 


G R A N To 


As, he may grant Lands, which come to him by Deſcent, or Eſcheat before 
Office fund 3 for the F t is caſt upon him by AE” Vide in Prerogative, 
(D. 66, &c. 

So, Lands,” which cos in a or Reverſion, after a particular Eſtate 
determined, _ 

Or, if the particular Eſtate be determined by a Condition broken, tho' the 
Breach 58 not appear upon Record. 2 Rol. 154+ J. 10, 15. Vide PFrærogative, 
(D. 70.) 

So, if an Office be forfeited fot being in Arrear is an Account, or other Ne. 
glect of a Thing required by the Patent upon Pain of Forfeiture, where it appears 
by the Record, that the Party is in Arrear, Cc. the King may grant the Office 


ter of Record, which finds the Forfeiture, Dy. 211. 2 Rol. 184. J. 25. 

So, if Lands forfeited for Treaſon are veſted in the King by the Sr. 33 H. 8. 
or any particular Statute, the King may grant them before Office found, not- 
withſtanding the St. 18 H. 6. 6. 2 Rol. 184. 1. 40. 8 

So the King may grant a, Condition, Right, * or * en Aftion 
Vide in Afignment, (D.) 

A Ward, Ge. cum acciderit. 2 Rol. 198. J. 23. 

All Wards, Marriages, '&c. to ſuch a Value until ſuch a Time: 2 Rl. 198, 


J. 21. 
So a Power of aſſenting to an Eleftion of i a Biſhop, Abbot, Gc. 2 Rod. 187, 


What Juriddiaions, Franchiſes, Exemptions, Offices, Impoſitions Ge. the 
King 1 . V 14 f in an (D. 28, &c. ) 


. „ eb -tG, 2) What not. 


| Butthe King — grant a Thing intruſted to him in relpe 4 of his . 
As, the Lapſe of a A 275 2 or after it becomes > 2 Kal. 187. 1. 32, 
3529, Vide 1617 0 

Nor, 5 7 8 c Pellkge: Cc. 2 Rol. 187. J. 35. Vide Prg- 
rogative, (D. 41, 42, 45.) 

Nor, the Power to make a Diſpenſation of a Statute. 7 Co. 36. 6. | 

So he cannot grant the Lands, or Goods of a Recuſant Convict, before the 
Commiſſion returned. 2 Rol. 184. J. 20. 

Nor, the Lands or Goods of. ono attainted of Traben, before his Attainder 
Fa Res. Dy. 108. 2. 

the Treaſon was committed at the Time of the Grant, and the Forfeiture 

* 4. uh to the Offence. 2, Dy. 108. 

So the King cannot grant the Proſecution, or Execution of any penal Statute 
to or it is intruſted with him as the cad of the Weal- blick. R. 


Nor, "ihe Penalty br Benefit of a'Petial Statuts, before it be recovered. 7 Co. 


Nor, any Fine or Pobfeiture of a particular Perſon, Vefote he be convicted. 
Decl.“ by the St. I W. & M. 2. a fuch Grant or Promiſe is illegal and 
void. 

[If the King's Grant vb Letters Pltede be void, as being contrary to Law, 
yet if the Letters Patent are confirmed by A& of Parliament, it makes all 
Good. Sherlock v. Dean and e N of Norwich, H. D 6. = ort. 222. Str. 


159+] 
N 3. 09 When it binds his gueceſſbr. 


If the King grant Lands or 'Tenements, of which he has the Fee, the Grant 
binds his Succeſſor. 
So, if he grant a Wine-Licence; for he has an Inheritance in it, and the 
Intereſt paſſes, and not the Authority. R. 1 Sid. 6. 
0, 


7 


U 


0, 


for him and his Succeſſors ; it ſhall be diſcharged in the Time of the Succeſſor, as 


if it be delivered into Chancery, tho' it be not cancelled. R. 10 Co. 67. 6. 2 


GRE ANT. 


so in all Caſes, where the King grants an Intereſt. Adm. Hard. 443. 

As, if he grant to an Alien, for him and his Sueceſſors, to be free from Alien 
Cuſtoms. Hard. 444. 

To his Tenant, that his Heir ſhall not be in Ward} for he has an Inheritance 
in the Seigniory. hid. 

Or, that he may alien in Mortmarn. Ibid. 

So, if the King grant to a College to be diſcharged of Toll, without Gaia, 


well as where an Intereſt. paſſes. R. Tei. 15. 
But a Grant by the King during his Will, determines by his Death. Mo. 176, 
So a * of a meer enn or Authority. Hard. 443. 


(G. 4 ö What Grant (hall be good. 


Every Grant of the King of a Thing, which he may grant, where he is 


appriſed of his Intereſt, and of the Cauſe and Circumſtances of the Grant, will 1 788 of 


be 800 d. the King, or 
Tho' every Thing is not performed which ſeemed deſigned, if the Words of the mention 


the Conſideration are anſwered; for no Inference ſhall be made beyond the s **it- 
Words: As, if the King grant, in Conſideration of the Surrender of a Patent by 
4. and his Wife, where the Wife cannot ſurrender ; for pry is made only 
of the Surrender of the Patent, and not the Eſtate. R. 1 Co. 43. 
Or, in Conſideration of the Surrender of a former Patent to = cancelled ; 


Rol. 199. J. 

In 8 that the Leſſee for Years being then in Poſſeſſion ſurrender, 
the King grants a new Leaſe, it is ſufficient; for the Acceptance of the new 
Leaſe is a Surrender, and the King takes Notice that he was' then poſleſſed, 
10 Co. 67. 2 Rol. 199. . 40. 

Tho' the King does not recite his own Eſtate; for he need not do ſo. 1 Co. 
45. b. 51.4. Mo. 318, 320. 

So, if he recite falſly, that he has an Eſtate in Poſſeſſion by the Surrender of a 
Grant in Tail, and grants the Manor to B. he ſhall have the Reverſion, tho' he 
cannot take the Poſſeſſion. R. 6 Co. 55. 8 Co. 56. 4. 

So, if he recites a Grant in Tail and afterwards grants Manerii Revertionem, 
necnon Manerium prædictum, the Grant is not void for Uncertainty ; but if the 
Tail be in Eſe the Reverſion paſſes, otherwiſe the Poſſeſſion. R. 8 Co. 167. 

So, if the King licenſe his Tenant to alien in Mortmain, he need not mention 

how he holds. | 41 A/. 19. 
' Tho' the King does not mention, when the Grant ſhall commence: As, if the 
King recite a Grant of Pannage, &c. to A. for Life, and then grant it to B. 
without ſaying, poſt mortem, Sc. it will be good; for he ſhall take when he can 
by Law. K. 8 Co. 56. 4. 2 Brownl. 232, 234. 

So, if the King grant an Office, Habendum from the full Age of B. which was 
then paſſed, it will be good for the future Time. R. 9 Co. 47. 6. 

So, if the King grant an Advowſon to H. and the Heirs Male of his Body, who 
regrants it to the King in Fee, and the King afterwards grants it to B. and his 
Heirs; the Grant to B. will be good, for the King is ſeiſed in Fee preſently, 
and the Recital of his Eſtate is not neceſſary. R. Cro. El. 519. | | 

So the King's Grant will be good, tho' it does not mention what Eſtate the f 
Grantee ſhall have ; for he ſhall take at the Will of the King. R. 8 Fac. ut | 1111 
detur per Hale, 1 Vent. 408. ee 

So, if the King has a conditional Eſtate in Fee, and grants in F ec, it will be 1 Wa 
ow. 1 Co. 49. 6. 

Or has it pur auter vie, and grants forum ſtatum, or - for 40 Years ; for the Grant 
was lawful, tho' the Grantee cannot have it for 40 Years abſolutely. R. 7 Co. 
12.4, Mo. 321. 
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G R A N T. 
80 a Grant of the King, which has ſufficient Certainty for ſhewing fully that 
the King was not deceived, will be good: As, if the King grant the Manor of 
B. withoot ſaying, in what woody it lies : but the County muſt be alledged in 
Pleading. 9 Co. 47+ 4. 

Tho' he has another — af the ſame — for it ſhall bo diſtinguiſhed by 
the Tenure, Value, Occupant, or Particular, Ge. 90. 47. . 

80, if the King grant all his Lands, Tenements and a in D. 
an Advowſon, Mall,” Piſcary in Groſs, c. paſs tho' not particularly named: 
but they ſhall be ſeverally 3 in a Feen 2 Rol. 186. . 5. 19 3. J. 15. 
194. J. 5, 7. 

5 * King grant a Meſſuage and all Lands ſpectantes aut cum ea dim! Ver, Lands 
enjoyed with it for a convenient Time paſs. R. Cro. Car. 169. 
So, if the King's Grant refers to another Thing which is certain, it is 


ſufficient ; for id certum eft quod certum reddi poteſt: As, if he grant to a Cit 
&c. all ISbertics which London has, without ſaying, what Liberties London has. 


» 


20 H. 7 4 5. 

Tho the Reference be to a Matter in Pais: As, if the King grant an Office, 
Liberties, c. adeo plene ſicut aliquis alius enjoyed them; the Grantee ſhall have 
all Advantages, .which any former Patentee enjoyed: As, he may make 2 
Deputy, if the former Patentee had made one/ K. 9 Co. 30. a. 192 R. 
10 Co. 64. 2 Rol. 185. I. 45. 

An Advowſon appendant paſſes, tho the Se. Prar: Reg. ſays, that it does not 


paſs without expreſs _ ; for it ſhall be ſatisfied by Words =quipollent. 43 [ « 
Ed. 3. 22. 6. Dy. 350. 6. 2 Rol. 185. 1.30. R. 20 Co. 64. 6. 
If he grant a Naser 4 cum tot tal Franches Libertat, Sc. qual A. had; the 0 


Grantee ſhall have all Franchiſes, &c. _ A. enjoyed. Pl Com- 2. 3. 2 R/. 
185. 1, 5, 20. Co. L. 121. 6. Jon. 3 


Or, tot tal Franches, &c. qual ye — any predeceſſor had; * all have all n 
that any Tenant for Life of the Manor had, tho' A. had them not. R. g Co. 40. a. | 
If he grant a Manor with all F ranchiſes, Se. belonging at the Time of his 0 


Purchaſe. 2 Rol. 184. J. 54. 

Cum . Exitibus Amerciamentis & Proficuis Rejidentium iro M, pd. 
P.. Com 12. %% 

So, if the King, in Conkderation of 20/. paid, grant; it is ſufficient without 
ſhewing that it was paid: for it is a perſonal Thing executed, and accepted by 
the King. R. 10 Co. 67. 6. 2 Rol. 200. I. 1o0. 

Or, in. Conſideration, that the Grantee ſhall repair; if the Qriuice does not 
repair, the Grant is not void, for the King — have Covenant. 2 Rol. 200. J. 5. 

So, if the King grant, in Conſideration of a Surrender; it is ſufficient, tho 
the Surrender was not inrolled till after the Grant: for the Surrender was good, 
tho not compleated. Per Hob. 221272 

So, if the King be miſinformed, but not N it will be SE As, if he 
let Land, which is recited ta be 10/. per Ann. when it was 207. rendring 20/. 


buy 


per Ann. Per Popb. Tel. 48. | Co, 
If he recite Land to be concealed, when it was 8 wha it appears that he 3 
intends a Grant of the Land, tho' not concealed. Sal. 561. for 


If he grant the Manor of B. 4 Manerium fuit ſeiſitum in manus ngftras, Se. 
tho' it was not ſo. R. 10 Co. 113.4. 

Or, the Office of Parker of. B. quod H. babuit ; for it was added for the more 
Cerwanty, 10 Co. 113. 4. 

Or the Manor of D. quod fuit in Tenura de B. when it was not. 16id. 

Or, a Manor and Advowſon, adeo plene as we by any Means had it, cuidan 
Archiepiſcopo dudum ſpeftan' ; where the Archbiſhop had the Manor, but not the 
Advowſon. R. 2 Mod. 1 
Or, if he grant . all which are of ſuch a Value; tho' the Value be mil- 
recited, if there be a Non ** of the Miſrecital of the Value. R. Hard. 232. 


(G. 6.) What 
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(G. 6.) What ſhall be void. 


But generally, the King's Grant will be void for Uncertainty : As, if the (G 6.) 
King grant ſuch a Toll as was taken at B. aut alibi in Anglia; it will be void, tho" If ir be on- 
Toll was taken at B. 2 Rel. 196. J. 30. — 

Or, all Amerciaments before his Juſtices, 2 ſaying, what Juſtices, of 
B. R. in Eyre, or Juſtices of Peace, Sc. Co. Ent. 384. 

Or, a Grant to 4. to be exempt from the Office of Sheriff, without aying. of 
what County. d. 

Or, to have Catalla Felon', without faying, in what Manor, or County. Did. 

To have the Cuſtody of all his e without ſaying, what in particular, 


R. jon. 293, 4. 


So Words too general are not ſufficient in the King' s Grant : As, if Bona Felon”, (G. 7.) 
Se. which lie in Grant, and not in Preſcription, are-reunited to the Crown, or lt too general. 
extinguiſhed, and afterwards the King grants the Manor cum tot tal Libertat 
Privileg, Cc. qua A. nuper Abbas * who claimed the ſame Privileges by 
Charter; the Grantee ſhall not have Bona Felon' by ſuch general Words. R. 2 
Rel. 193. J. 40. Jon. 349. Vide Franchiſes, (G. z.) 

So general Words in the King's Grant never extend to a Grant of Things, 
which belong to the King by Virtue of his Prerogative; for ſuch ought to be 
expreſly mentioned. 2 Rol. 195. E. 

If the King has Land by Extent for a Debt, and grants the Land to A. that 
does not paſs the Debt, without ſpecial Words. N. 3 Lev. 133 

If he grant ſuch a Waſte, that does not paſs Royal —— there. 1 Co. 46. hb, 

Or, if he grant all Mines, Gold or Silver Mines do not paſs, not being _— 
mentioned. 1 (. 46. 6. 

If he grant all he Demeſnes of the Manor of D. Copyholds, tho they are part 
of the Manor, do not paſs. R. 1 Co. 46. . | 

If the King ſeiſed of the ReQory of D. which was appropriated to an Abby, 
grant the Advowſon of the Church of D. the ReQtory does not paſs, nor the 
Advowſon as an Advowſon in Groſs; for by the Appropriation that was extin- 
guiſhed. R. 2 Leo. 80. 


So, if the King be deceived in his Grant, it will be void. 9 H. 6. 28. 3. (6:8. 


If the Kin 
1 Co. 44. 4 be ES 


As, if the King grant a greater Eſtate than he could lawfully do: As, if the By Miänfor- 
King, ſeiſed for Life, or for Years, grant in Fee; it will be void for the Whole, . * 
for the King was deceived. 1 Co. 44. . Mo. 321. R. 3 Lev. 135. 

So, if the King, ſeiſed in Tail, grant in Fee. | 

Or, ſeiſed in Tail, Remainder to himſelf in Fee, grant in Tail for his Intent 
was to make an Eſtate Tail in Poſſeſſion, which he could not. K. per 7 F. 2 
Cont, 1 Co. 49, 50. Alt. Woods. 


e So, if he grant for Life, and afterwards the Reverſion in Fee, it will be void 
for the Whole. 1 Co. 50. 6. | 
e. So a Licence to a Tenant to alien generally, if he had only an Eſtate Tail, will N 
be void. 21 Af. 15. 40 Aff. 36. + {Hal 
re So, if the King grant Manerium de R. & M. in Com' L. where they are : ſeveral | 1 
Manors. K. 1 Co. 46. 1 


Or, Manerium de R. cum M. 1 Co. 46. 6. | 9 
an If he grant a Fair, Market, Sc. on the ſame as: on which there was an | WO 
he antient Fair, Ec. 1 Co. 49. 4. Veoh 

If he grant a Rectory cum decimis, &c. prout Abbas; the Advowſon does not 0h. i 
paſs, for the King intended a Grant of a Lay-fee. 2 Rol. 189. J. 15. | 

Or, a Manor with the Franchiſes, Sc. which A. had; when the Liberties were | 
reſumed from J. 2 Rol. 185. J. 10. Wot 

Or, Lands in N. * all Courts Leet, Cc. Premifiis ſpectan ; where the Leet 9 | 
belongs to the Hundred. R. Ao. 427. 1 
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So, if the King's Grant be founded upon a falſe Suggeſtion, it will be void: 


6 if Land be recited to be only 10 /. per Ann. when it was 204. 9 H. C. 28.4. 


2 Rol. 188. J. 1 Tel. 48. 


Or, that: the K ung bal dr by Eſcheat, when he had not. 2 Rol. 188. J. 20. 


So, if any Thing mentioned as the Conſideration of the Grant, or which ſounds 
for the Benefit of the King, (be it executed or executory, Matter of Record, or 


in Pais,) be falſe; the King is deceived, and the Grant will be void. R. 5 Co. 


94. 4. 2 Rol. 188. J. 25. 199. J. zo, 50. Lane 75, 109 


As, if the King grant, in Conſideration of the Surrender of a prior Intereſt or 


r when the Surrender was only in N Dy. 352. 
—5 hs Whole was not ſurrendered. Dy. 352. R. 5 Co. 94. 4. Dab. 2 Rol. 
3 K. ibidem l. 25. 45. 
f he . in Conſideration of a Grant or Werde by an Husband and Wife; 


for the Wife could not ſurrender. R. Hob. 223. 2 Rol. 199. J. 4 


5 
In Conſideration of a Surrender; when Part was leaſed to another. 2 No,. 188. 


1 4 2 25. Per 3 Bar. Lane 75, 109. 


In Confideration of an antient Rent of 5. 165. 89; when the Rent was 6/. 
but 35. 4d. allowed for Payment at the . for che Rent here is the Con- 
ſideration R. Tel. 43, 48. 

In 1 of a Surrender, when the Surrender was conditional. 2 Rol. 
1 2 
0 1 6 Conſideration of the Surrentler: of a Leaſe ; Nan the Leaſe was void. R, 

Co. 

2480 91 0 the King grant a Rectory, if it is not l in Leite or if it be, after the 
Term, when Part was in Leaſe; it will be void: for it was intended that all 
ſhould paſs iat the ſame Time. R. Tel. 43, 48. 2 Cro. 34, 35. 
{* So, if the Recital of a Thing in a Patent, which ſounds to the King $ Benefit 
be falſe; the Grant will be void, for the King is deceived. 2 Co. 54. 1G. 
wt 4. Dy! 352. 4. 11 Co.g0. 2 Rel. 188. J. 12. 

As, if it recite a Grant of a Reverſion which was void, and the Grant to com- 
mence after it. R. 11 Co. 4. 6. 2 Rol. 188. J. 32. 

If it reeite an Inſtitution of his Preſentation; and he then confirms it ; where 
the Preſentation was repealed. 2 Rel. 188. J. 45. 

If the King leaſe for 21 Years after a former Leaſe to A. Svietiniies ; which 
was before ſurrendred. R. 3 Leo. 5, 6. 

If he t a Manor adeo plene as ſuch an Abbot had it; the Advowſon appen- 
dant i in the Hands of the Abbot, which was then i in | Groſs i in the Hands of the 


King, 2 not paſs. 2 Mod. 2. 


But a Recital which is true in Terms is ſuffcient: [As if the King recite that 


4 the Eſtate was upon Condition; tho the Condition be broken, it does not hurt: 


for he does not fay that ns Condition continues, and the Breach is only Matter 
in Pais. R. 2 Co. 54. 6. I 

- $0, a falſe Recital of a Wade in Pais executed does not hurt: As, if the King 
recite, that his Eſtate is fraudulent prout nobis ſatis liguet. R. 2 Co. 54. 

So a falſe Recital of a Thing, which need not be recited, does not hurt. Yi: 
Ante, (G. 4.) 

So the Recital of a Confideration which is falſe Shit not hurt : As, of the 
good Service by 4. in War; where none was done. Semb. Bro. Patent 1. 


(G. 10.) When a Recital is neceſſary. 


If the King grant a Reverſion upon an Eſtate for Life, or Years, he ought to 

make a Recital of the particular Eſtate, otherwiſe it will be void. R. 1 Co. 44. 4. 
50. K. 4 Co. 35. 6. 8 (. 56. Sav. 58, 9. 

Or, a Reverſion expectant upon an Eſtate Tail. Mo. 206. 

Tho a ſubſequent Leaſe recites both the former Leaſes, the Leaſe not reciting 
the former will be void. Sav. 58, 9. 

So, if he grant a Preſentation to B. after a Preſentation of A. without men- 
tioning of it; the firſt ſhall not be revoked, but the ſecond Preſentation is void. 
Dy. 339. 6. 2 Rol. 188. J. 40. KR. cont. 190. J. 30. Vide Eſaliſe, (H. 10.) 

2 0, 


0, 


it be in _ for Life, or Years, of Record, or otherwije. 2 Kol. 190. J. 50. R. 


50, if the King grant an Office for Life, and afterwards grant the ſame Office 
Mortem, &c. to another, he ought to recite the firſt Grant, tho' it is not pro- 
rly a Reverſion. K. 2 Ro/. 190. J. 20. 8 Co. 57. 4. 
So, if the King leaſe to A. and afterwards make a new Leaſe to him, without 
mentioning the firſt; it will be void, tho' it operates as a Surrender of the former 
Leaſe. R. 2 Kol, 190. J. 25. „ dl SI LLL, 
But if the King make a Leaſe at Will, and afterwards grant the ſame Land to 
another, he need not mention the Leaſe at Will. | | 
Or, a Grant, which imports a Charge or Truſt, without Fee or Profit. Bro. 
Patent 2. | | 
So, if a Reverſion, depending upon an Eſtate for Life, or Years, come to the 
King; in the Grant of it he need not mention the Leaſe, becauſe it is not upon 
Record. Bro. Patent 93. Her Moor acc. Sed And. cont. Mo. 206. Acc. Dy. 
233. 4. 6 Co. 56. 4. 2 Kol. 199: J. 10. 2 brownl. 241. Hard. 499. 
So, if the King leaſe a Copyhold, and afterwards grant the ſame Land to 
another. 2 Kol. 196. J. 50. ä 
Or leaſe Part of a Manor, and afterwards leaſe the Manor to another, without 
Recital of the former Leaſe. K. 1 Ind. 46. | 
do, where the Recital of 'a Leaſe is neceſſary, it is ſufficient if he grant 
the Land in Leaſe for Life, or Years, or the Reverſion expectant upon ſuch Leaſe, 
without expreſs Mention of the Patent, or Date. Hro. Patent 96. 2 Kol. 190. 
1.40. 191. 4.1. | 
Jo. if the Date be miſtaken. Bro. Patent 96. 2 Rol. 190. J. 45. 
So, tho' the Patent does not recite the Leaſe, but concludes, notwithſtanding: 


Co. 35. 6. | 
, So, * there be a Grant of a Reverſion expectant upon a Leaſe for Life, or 
Years. R. 4 Co. 35. 6. 2 Rl. 191. J. 5. | | 
So, if an Eſtate comes to the King, ſubject to a Leaſe for Life, and alſo for 
Years, and the King reciting the Leaſe for Life demiſes the Lands after the Death 
of the Life, or when they ſhall come to the King's Hands. Dub. For it does 


not appear, whether the King intended to demiſe the Reverſion or the Poſſeſ- 
ſion. Ha- d. 499» 


| (G. 11.) The King's Grant does not enure to a double Intent. 


So the King's Grant cannot enure to a double Intent, but he ſhall be intended 
to be deceived ; As, if he grant tenere Plucita coram his Bailiffs, Steward, or Juſ- 
tice; if there are not ſuch Officers before the Grant, it does not enure to make 
ſuch Otficers, and likewiſe to give Conuſance of Pleas to them. 2 Kol. 196. I. 42. 

So, if he grant to a Spiritual Corporation a Church in perpetuum, it ſhall not 
enure to a Grant of the Church, and likewiſe to make an Appropriation. 2 Kol. 
196. J. 45. a 
EE  } 2 a Copyhold for Life, it does not enure to a Grant and Deſtruction 
of the Copyhold. 2 Kel. 196. J. 50. 

If he leaſe for Years, a Leaſe afterwards to the ſame Leſſee for more Years, 
will be void. Lane 22. IM | 

If the King be deceived in his Grant it will be void, tho' made ex certd 
Scientid, Sc. N. 1 Ce. 49. Alt. #'oods, for that does not help a Falſity. Per 
Manw.s Suv. 5. Lide Poſt, (G. 12.) | 


(G. 12.) How the King's Grant ſhall be expounded. e 


If the King's Grant can enure to two Intents, it ſhall be taken to the Intent, ½% Au, | 
— makes moſt for the King's Benefit. 21 Ed. 4. 48. 6. 2 K. 3. 4. Co. (E. 9, Ac.) | 

nt. 384. a. | 

And 3 it ſhall be conſtrued ſtrictly: As, if the King grant a Manor pRB 
purchaſed by him, with all Franchiſes belonging, &c. the Franchiſes in the 11" 
Hands of the Feoffor do not paſs ; for by the Purchaſe of the King they are re- | I 
annexed to the Crown. 2 Rel. 184. J. 50. 193. J. 30. | 10 | e 


43 a RNA N T. 
I he gtant 4 Manor wich all Lands, Ge. — wpthedind Prcet, 
nothing paſſes which is not Parcel in Truth and of Right. R. 2 Kol. 186. . 25. 

And it muſt have been Parcel Time out of Mind, Ge. 2 Rol. 186. J. zo. 

: If the King grant all the Iſſues, Fines, and Amerciaments of his own Te- 
nants.; the Grantee ſhall not have the Azzerciamients of him, who n of the 
Creams and another. 2 Rol. 193. J. ult. 

If he grant a Diſcharge from all Cuſtoms, it mall not be — to Mn & 
nova Cuſtuma, tho' there has bean an Uſage for Diſcharge from then. 9. 2 
Rol. 194. i100) . 

If 1 grant a Forfeiture for a Treſpaſs, or other Offence for which a Man 
ſhall loſe Life or Member, it does not extend to a Forfriture upon an Outlawry, 
or Fræmunire. 2 Rol. 194. J. 35, 42. 

If he grant Bona & Catalls ſua, it does not paſs Specialties. 2 Rot. 195. J. 20. 

If he grant Bona & Catalla Felonum de hominibus ſuis, it does not extend to 
Goods of his Homagers without ſpecial Uſage, 2 Rol. 195. J. 10. | 

If he grant Services, and that the Grantee ſhall be as free as the King i in his 
Crown; that does not extend to the Diſcharge of a Corody, Penſion, Fine for 
Alienation, Fc. 2 Rol. 195. J. 40, 45- 

„But the King's Grant ſhall — 2 reaſonable Conſtruction : As, if 'the King 
{the Office of: the King's Tennis Plays; he ſhall have the Office, when 

thaſe of the Houſehold play, as well as the King in Perſon. R. 8 (l 4.-G. 

A Commiſſion to take finging Boys out of the Cathedrals for the King's Chapel 
ſhall be conſtrued: of thoſe, who get a Livelihood there by finging, not of the 

| 8on of à Gentleman who is inſtructed there. N. 8 Co. 46. a. 
4 Af Queen Eb2abeth had granted a Manor with all Woods, .&c. wad vel antebac 
_ Parcel” ; a Wood Parcel at the Time of Ed. 6. paſſes, tho' not if it was 
| a longer Time, unleſs unguam antebac was added. R. Dy. 362. a. Co. Ent. 

334. a. 2 Rol. 186. J. 15. 

| 3 If the had granted rofam Refforiam fram in the ſingular dende tho' there 
= were originally two Rectories, and they were appropriated ſeverally in the Time 

| of Ed. * n r ene Time of Eg. 3. K. 2 

| Ral. 186 

| If the King grant the Rectory of M. in the County of N. with- all Lands 

| Tithes, &c. eadem Rectoriæ ſpectan; Tithes, &c. in the County of York be- 

| - agg 9 paſs. Semb. Sav. 55. 

| So, where the King's Grant is capable of two Conſtructions, by the one of 

| which it will be valid, and by the other void, Conſtruction ſhall be made to 

| = make it valid; for that will be more for the Benefit of the Subject and the 

| Honour of the King, which ought to be more regarded n his Profit. R. 9 

| Co. 131. 4. 10 Co. 67. 6. K. 6 Co. 6. 

| | As, if there be a Grant to diſcharge one from the Collection of Tithes granted 

| | per Clerum Angliæ; he ſhall be diſcharged if the Grant be per Clerum Provincia 
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| | Cantuarienſis : for it is not uſual to have a Grant by both Provinces together. k. be 
| | 21 Ed. 4.48.6. R. per all the J. 2 R. z. 4. is a 
If the King grant all Lands, 8 and Hereditaments to a Priory pertis . 
and all Piſcaries, &c. ſpectan to the ſaid Manor; a Piſcary, &c. in groſs paſſes: 4 
for it was not reſtrained by the laſt, being within the firſt Words. R. 2 Rol. bg 
185. J. 50. 
If the King grant a Manor and all Waifs, Eſtrays, Bona Felonum, &c. eidem Ba 
Manerio ſpeftan' ; Bona Felonum, &c. which cannot be claimed by MO 8 
without Charter, paſs, tho never uſed with the Manor. R. 2 Rel. 192. J. 45. K. 
9 Co. 27. 6. It 8 


So, if the King's Grant be ex certd Scientid & Mero Motu, it ſhall be taken more 
ſtrongly againſt the King, and beneficial for the Subject: As, if the King pardon Co 
a Sheriff all Contempts, he ſhall be excuſed of a falſe Return. 36 H. 6. 24. 0 20 
37 H. 6. 21. 6. Co. Ent. 384. 
If he pardon A. B. all Debts ex cert4 Scientid, &c. Debts as Sheriff are diſ- Caf 
charged, as well as others. R. 2 R. 3. 7. 4. R.1 H. 7. 13. a. Agr. 1 Co. 49. 7 


| O' © A N T. 
80 a Grant ex certd Scientid, &c, diſpenſes with Uncertainties. Per Manw. “ 
1 Grant er certd Scientid, Sc. ſhall not be expounded contrary to the 


But a 
Signification of the Words: As, if he grant a Portion of Tithes in N. 
where he has only Tithes Parcel of a Rectory, it ſhall not be extended to them: 
for Portio Decimarum imports Tithes in Groſs. R. 4 Co. 35. à. | 
So a Grant of all the Demeſnes Lands of a Manor ſhall not be extended to 
Copyholds, tho by Law they are Parcel of the Demeſnes. R. 1 Co. 46. 5. 


Vide more relating to Grant, in Annuity, (A. 1, &c.)—Biens, (D. 2.)—Chimm, 
(D. 3.)—Common, (O.)—Condition, (A. 2, 3.— D. 4.)— Copybeld, (C. 1, &c.)— 
Courts, (P. 1.)—Ireland, (D.)—Liberties, (B.) — Market, (C. 1, &c.)— Officer, 
(B. 1, &c.)—Pardon, (A. —B.—G.)—Prerogative, (D. 24.) — Rent, (C. 8.) — 
Toll, (G. 2.) I 21s | 


FRI. 

39 Vide Patent, (C. 2.) 

G R E E NM C IL. O IT H. 
Vide Courts, (G.) 


6 UERN S E V. (Ile of,) 
Vide Mavigation, (F. 4.) 


— 
* —_— = 


(A) By what Court granted. 


N Habeas Corpus is a Writ for bringing the Body of him, who is impri- 
ſoned, before the Court, cum cauſa Detentionis. At | 
And it may be granted, in reſpect of an unlawful Commitment, or in reſpect 
of a Privilege, which the Party claims, to be impriſoned elſewhere. 7 
By the Common Law, the Writ of Habeas Corpus cum Cauſd Detentionis might 
be granted out of the Chancery within the Term, or Vacation ; for the Chancery 
is always open. 2 J. 53. 4 HH. 81, 290. _ 
And by H. R. within Term. 2 Inft. 53. 4 Inſt. 81, 290. 


And that, in all Caſes for Perſons privileged or not privileged. 2 If. 52, 53- | 


4 inſt. 71, 290. | 
So it lies out of C. B. or Exchequer, for Perſons there privileged. 2 Inf. 5 3. 

Marg. 4 Inſt. 290. 2 H. Hift. P. C. 144. Who 15 
So, tho' they are not privileged there. Yau. 154, 155, 156. 2 Jon. 13, 17. 


R. Cont. per 3 J. 2 Mod. 198. Semb. 2 Med. 306. Cont. per North 1 Mod. 235. 


[t ſhall not be granted. 2 Vent. 24. R. acc. per 3 F Vaughan cont. Cart. 222. 


But tho' an Habeas Corpus may be granted by C. B. yet it is not the proper 


Court for it ; becauſe it cannot diſcharge, or intermeddle as B. R. may, if it is 
2 Criminal Matter. Per Vaughan, Cart. 222. 


[C. B. has a general Juriſdiction to grant it in all Caſes whatſoever. Wood's 


Caſe, H. 11 G. 3. 3 Wil. 1732.) 


Vor. III. 5 Z By 


HABEAS CORPUS. 
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HABEAS CORPUS. 


By the Sz. 31 Car. 2. 2. An Habeas Corpus may be obtained in Term out of 
the Court of Chancery, or Exchequer, as well as B. R. or C. B. by any Priſoner, 
And in Vacation on Complaint, &c. the Chancellor or Keeper, any Juſtice of 
the one Bench, or the other; or Baron of the Coif, ſhall on View of the Copy 
of the Commitment, or Oath of Denial of the Copy of it, and Requeſt of 
the Party, or ſome other in his Behalf, in Writing ſubſcribed by two Witneſſes 
preſent at the Delivery, award an Habeas Corpus to the Officer, in whoſe Cuſtody 
the Party is, returnable immediat“ before himſelf, or ſome other Juſtice, or 
Baron, under the Seal of the — whereof he is a Judge, Ec. on Pain or 7 cog 
to the Party grieved. 
And it may be directed and run to any County Palatine, Cinque Port, or r other 


privileged Place in England, Jerſty, or Guernſey. Lat. 160. 


- So, to Ireland. Semb. 1 Lent. 357. 
So it lies, tho' a Certiorari be taken away in ſuch -Caſe by Statute. - Per Hal, 


1 Med. 102. 


Vide Poff, 
G. 1, 2, 


[ Habeas Cor us ad Te ft ficandum, lies to remove a Priſoner in en to be 
a Witneſs; yet where it appears to be a Contrivance, the Court will not grant 
it ; as if A. convicted of Bribery on the Oath of B. indicts him for Perjury in 


that very Oath, they will not grant it. [Rex v. Burbage, T. 3%. 3. 3 B. M. 1440 


(B) Foz what Cauſe. Habeas Cozpus ad Kubjiciendum et 
Becipiendum 


N Habeas C oy ought to be granted of Right. R. 2 Inſt. 615. K. in Parl. 
1 Ruſbw. 513. 

And therefore, if a Man be i impriſoned for-any Cauſe, except upon a Conviction 
for a Crime, or in Execution, he may have an Habeas Corpus cum Cane Deten- 
tionis, Oc. 2 Inf. 52. 2 H. Hiſt. 143. 

So, by the Sr, 31 Car. 2. 2. A Perſon committed or detained for any Crime, 
unleſs foe Treaſon: or Felony plainly expreſſed in the Warrant, (other than 
Perſons convict, or in Execution by legal Proceſs,) may in Vacation complain 
or — 7 4 the Chancellor, Juſtice, or Baron, &c. who ſhall award an Haber 
Corpus, &c 

And by this Statute C. B. has Juriſdiction to bail, diſcharge, or remand. 2 H. 
Hi. 144. 

* if the Crime appears, C. B. may bail oy the Action, and remand quoad 
the Crime. id. 

If he be committed by Warrrant of the Chief Juſtice of B. R. he ought to be 
brought to the Court by Habeas Corpus, not by Rule. 1 Sal. 3 

So, if a Perſon be lawfully impriſoned, and afterwards , detained, he 
may have an Habeas Corpus for his Diſcharge : As, if a Foreſter take a Man with 
the Manner within. a Foreſt, or a Man be indicted for killing or hunting a Deer 
in the Foreſt, as he may, who afterwards offers ſufficient Pledges which are 
refuſed ; the Offender ſhall have an Habeas — whereupon he ſhall be bailed 
for his Appearance at the next Eyre. 4 Inft. 2 

[A Man impreſſed under a Preſs-AG, who 1s FM in Cuſtody, (cither as having 
abſconded, or as being promoted to be a Corporal) cannot bring Habeas Corpus; 
but the Court will, on Motion, grant a Rule to the Commiſſioners for putting 
the Act in Execution, to ſhew Cauſe why he ſhould not be diſcharged. Kex v. 
Dawes, Rex v. Keſſel, T. 31 G. 2. 1 B. M. 636, 637.) 

[If the Perſon confined is too weak to be brought into Court, they will make 
a Rule that certain Perſons ſhall have Acceſs to him. Rex v. Wright, M. 1 G. 3: 
2 B. M. 1099. Rex v. Turlington, H. 1 G. 3. 2B.M. 1115.] 

[But will not give that Liberty unleſs to Aae who have ſome Pretenſion to 
demand it. Rex v. Clarke, M. 3 G. 3. 3 B. M. 1362.] 


(0) @hen 


of 


a) 


252 — 


& 


HABEAS CORPUS. 


4% * * 


(O) When it ſhall not be allowed. 


ſafe Cuſtody till Agreement of the Party, or Payment of the Sum adjudged. 


So, by the St. 31 Car. 2. 2. A Perſon committed for Treaſon or F elony, 
plainly expreſſed in the Warrant of Commitment, or convict, or in Exe- 
cution by legal Proceſs, is not intitled to an Habeas Corpus in Vacation by Force 
of that Act. ‚ 8 


[To a Perſon committed for High- Treaſon by Rule of Court. Rex v. Leonard, 
H. 5 G. Str. 142.] | 


[A Perſon committed for High-Treaſon done in Scotland, is not within the 
Act. Rex v. Mackintoſh, P.6G. Str. 408.] _ 
Nor, a Perſon wilfully neglecting to pray an Habeas Corpus by the Space of 
two whole Terms after his Impriſonment. 


Soa Peer, impeached by the Houſe of Commons for High Treaſon, is not de 


jure bailable in F. R. nor ſhall be bailed in Diſcretion, tho' he has continued two 


Years in Cuſtody ; not being within the Sz. 31 Car. 2. R. Ray. 381. | 
So a Perſon, committed by the Houſe of Peers, or of Commons, being a 


8 
Member of the ſame Houſe, ſhall not be diſcharged upon an Habeas Corpus. 
R. 1 Mod. 157, 158. L“. Shaftſbury. 


Nor, bailed during the Seſſion of Parliament. R. 1 Mod. 157, 158. Per Sir 
V. Jones in Parl. 30 December. 1680. 1 
Though the Commitment be only for a Miſdemeanor. 1 Mod. 158. 


So a Perſon committed by the Houſe of Commons for a Breach of Privilege. 
Per 3 J. Holt. cont. Sal. 503. 


So, if it be uſed for avoiding a lawful Suit, upon ſhewing of this at the 
Return, the Court will grant a Procedendo. 1 Sal. 8. | 


[To a Priſoner of War, the Subject of a neutral Power, taken in the Enemies 
Service, into which he was forced when taken Priſoner by them in an Engliſb 
Ship. Rex v. Schiever, P. 32 G. 2. 2 B. M. 765.] | 


(D) How it ſhall be awarded. 


B Y the St. 18 2 Pb. & M. 13. No Habeas Corpus, Ge. ſhall be granted to 


remove a Priſoner, unleſs ſigned by the Ch. Juſt, or in his Abſence by ſome 
other Juſtice of the Court, on Pain that the Writer forfeit 5 /. 


By the St. 31 Car. 2. 2. An Habeas Corpus granted purſuant to that 


Act, ſhall be indorſed, Per Sz. 31 Car. 2. Regis, and figned by the Judge that 
awards it. | | : 


If an Habeas Corpus be awarded for any one in Priſon for a Crime, it ſhall not 
be without Motion. 1 Lev. 1. 2 Mod. 306. | 


Otherwiſe, where it is for another Perſon. 1 Lev. 1. 


So an Habeas Corpus muſt be directed to the Officer in whoſe Cuſtody the 
Priſoner remains. St. 21 Car. 2. 2. >, 


And therefore, if it be to the Sheriff or Gaoler, it is bad. R. 1 Sal. 350. 


(E. 1.) Hod returned. 


Y the Sz. 31 Car. 2.2. If an Habeas Jo ge be ſerved upon an Officer who 
hath the Cuſtody, or left at the Gao 


ſhall in three Days after Delivery, (if within twenty Miles, or in ten Days if 
above twenty and under a hundred Miles, or in twenty Days, if above a hundred 
Miles,) return the Writ, and bring the Body, and certify the true Cauſe of 
Detainer, or Impriſonment, according to the Command of the Writ, on Pay- 


mnet 


155 


UT. by the St. 2 H. 5. 2. None ſhall be diſcharged, or bailed upon an 
Habeas Corpus cum Cauſd, &c. if it be returned, that he is in Priſon on 
Condemnation by Judgment againſt him, but he ſhall be remanded and kept in 


with the Underkeeper, &c. he 


HAREASGS CO RUS. 
ment of 12 d. per Mile, and the Party's own Bond to the Charge of the Re. 
turn if beth and not to make Eſcape by the Wir... * 

If the Officer refaſe to make a Return, or bring the Body, Tc. or to give a 
Copy of the Warrant of Commitment in fix Hours after Demand, he ſhall for 
5 Offence forfeit 100 U. and for the ſecond Offene 200 1. and be incapble 

ce. 11 ot GH I, ft j 

And a Recove ty of judgment by any Party: privved ſhall be A Fulficieti Con- 
viction for he fr Offence, und any Aﬀter-Recovery by a Party grieved for any 
Offence after che firſt Judgment ſhall bun — Colivicnon to bring the Party 
under the Penalty for the 2d Oſſehece :! 

{On a Hubeus Corpus granted by u Jags jv the — roturkeble immediat: 
by ore himſelf at his Chambers, the Party may be brought into Court in Term 

Rex v. Dr. Sbebbeare, H. 31 0. 2. 1 B. M. 460. Rex v. Mead, P. 31 G. 2. 

! B. M. 
dcp Ly a Habeas Corpus 0 returnable the Party is brovgfit before him, 

he may, if he judges it adviſeable; "adjourn the Return, and direct him to be 
t inks Court” the ark Bey of Tam. Rex v. ke. 7. * V. 2. 1 B. 
M. 606. awe 
[A Sade is an Officer Within the Nearing + of 87. 31. Git: A. c. 2. and 
obliged to give Copy « of Warrant of Commitment. Hudjon v. Abe, P. 5 G. 
Str. 16 1 
The 2 myſt © Hs by kia Return; by whom the Party was committed, 

and the Cauſe of the Commitment. 2 Ii. gol . 

And if he does not make a Return after Delivery. of the Writ, an Attachment 

lies againſt him. 2 Fon, i798: nn” cl! 2 

Tho his Charges are refuſed ; for the Court taxes and cvingels' end Payment 

of the Ch if the * gr and Priſoner do not Agree, or 1. Your fot Pay ac- 
cording to t e Agreement. 2 Fbn. 178. | 
By the Common Law, if an Habeas Corpus be net returned; an Alu, and 

Pluries lie, and afterwards ai Attachment. 2 Lev. 129. 

[If a Habeas Corpus is not returned, an Attachment * ſhall 80, withour Rule 

to return. Nex v. Wright, M. 5 G. 2: Str. 915. P 

[The Court will not grant an Attachment to accompany a 2 Cor pus. 

Rex v. E. Ferrer, J. 31 G2. 1 . M. 631] 

[If Habeas Corpus is not obeyed, the Court will grant Atticheiegt; even againſt 

a Peer; for he has no Privilege ãgainſt the Proceſs of Wiftninſfter- Hall to compel 

Obedience to Habeas Corpus. Ibid.) 

And the Return ought to be made within three Months. 1 Sid. 78. 

[On good Cauſe ſhewn, as that the Perſon confined: is a Lunatic, confined by 
her neareſt Relations; who are proceeding to get a Commiſſion of Lunacy, 

; 1 N will enlarge the Time to return. Ker v. Clarke, M. 3 G. 3. 3B. 

1362 
7 But where the Commitment is for Treafon or F elony plainly Apel in the 
Warrant, the Officer is not e 9200 e St. 31 Car. 2. 2. to ek a Return, 
as directed by that Statute. | : 
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(E. 2.) What (hall be TGT Return. 


The Return to an Habeas Corpus ought to new the Cauſe: of Commit- 
8 m__ * and certainly. 2 1. 55. R. Cro. Car. 507. R. Yau. 137. 
æc. 4 
: And therefore, if the Return be, that be was committed for a Contempt in not 
performing an Order between, A. and B. made upon 3d Day of M. it will be good. 
KR. Mo. 840. 
Or, "for not per forming an Order in the Star Chamber for ſuch and fuch M. ords. 
R. Cro. Car. 168. 
Or, not oy e an Order of the Exchequer for Payment of a Fine ; with- 
out ſaying, f what Cauſe impoſed ; for it is a Court of Juſtice. R. Crv. 
Car. 579. 
Or, for Suſpicion of Treaſon, without ſaying what Species of Treaſon. Semb. 
Pal. 558. 4 80 


HABEAS CORPUS. 


So, if the Return ſhews a good Cauſe of Commitment it will be good, altho 
it wants Form: As, if the Return ſays, that it was awarded in Court, quod re- 
maneat in Cuſtoch for a Fine, without ſaying, quod Commititur pro fine, R. 5 
Mod. 24. 1 Sal. 348. 1 | | | | 

If it ſhews a Judgment by the Court of Admiralty, &c. tho' the Proceeding be 
irregular. R. 2 Rol. 157. | 1 
| [That Defendant was committed for back- bearing and carrying away a Deer, 
is good after Conviction, though it does not fay unlawfully ; but not before Con- 
viction. Rex v. Hawkins, P. 2 G. Fort. 272.] 
| [That before Delivery of the Writ he had delivered the Woman to her Huſband, 
and knows not where ſhe is; Rex v. Wright, M. 5 G. 2. Str. 915.] 

[“ That, at the coming of the Writ, Defendant was not in the Keeper of the 
Priſon's Cuſtody,” Rex v. Bethuen, M. 12 G. 2. Andr. 281.] 

[** That, before the coming of the Writ, Defendant was diſcharged out of his 
Cuſtody by an Order of Seſſions, without ſaying what Seffions, what Order, or 


that he was diſcharged by due Courſe of Law; good for the Purpoſe of filing the 
Writ. d.] he 6 


(E. 3.) What not. 


But a Return is inſufficient, if it does not ſhew an expreſs and certain Cauſe of 
Commitment. 2 It. 55. R. Yau. 137. | 

As, if a Return be, that the Commitment was for a Contempt of the Court of 

Chancery, without ſhewing wherein the Contempt was. Mo. 839, 840. 
Or, for giving a Verdict coutrary to Law, to the Oath, or the Evidence, with« 
out ſaying what the Evidence was. R. Yau. 137. 2 Jon. 15. 
. Or, for a Contempt of a Command. Mo. 839. 
Or, a Contempt contrary to an Order or Decree of the Court. Mo. 839. 
Or, contrary to an Order between A. and B. Ms. 839. 

Or, for Refuſal of an Anſwer to Articles before the High Commiſſioners, with- 
out ſaying, what Articles; for perhaps they were not within their Juriſdiction. 
R. . 8 %% 1 a 1 \Þ 

Or, 2 ill Behaviour, or Words to the Privy Council, without ſaying what 
Words. R. Cro. Car. 133. | | 

Or, by a Precept of the Secretary of State, Cc. R. 2 Leo. 175. 

Or, of the Privy Council. 4 Leo. 21. Cont. R. acc. 3 Leo. 194. 

Or, by Command of the Commiſſioners in Cauſes Ecclefiaſtical. R. 4 Leo. 21. 

80, a Return, that he was committed for aiding the Eſcape of one in Cuſtody for 
High Treaſon, without ſaying, what Species of Treaſon, is bad. Semb. 5 Mod. 
83, 85 1 Sal. 347. | | 75 | 

That he was committed for refuſing Sureties for his good Bebaviour, without ſay- 
ing in what Sum. R. 2 Vent. 23. | 

[That the African Company had retained the Defendant in their Service, and 
ſent him to the Savoy till he ſhould embark, is bad, and Defendant was diſ- 
charged, and an Information ordered againſt the Colonel and the Keeper of the 
Savoy. Rex v. Drew, M. 7G. Str. 404.] | | 

Or, for Refuſal to account for Toll, and till be do account, without ſaying, for 
what Sum. R. F, g. 266. | 

[That Defendant was committed by two Juſtices of Pegce, for that he, being 
Overſeer of the Poor, had not accounted as by Statute directed, and had not 
accounted before them, bad ; he might have accounted before others. Rex v. 
Gibſon, P.1 G. Fort. 272.] 

So, if a Return be, that he was committed upon Complaint for ſuch an Offence, 
and there being Cauſe upon Examination to ſuſpect him, without an expreſs Charge 
of any Offence. R. 2 Vent. 23. 


If a Return be, that upon @ Plaint in an Action upon the Caſe in ſuch @ Court 


exitus oft junctus & pendet indiſcuſſus, it is bad; for it ought to return the 


Vor. III. 6A whole 
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to that Statute, ſhall diſcharge the Priſoner, on a Recognizance with one or 


or Juſtice for an Offence for which he is not bailable. 


rant, he ſhall not be bailable otherwiſe than as before that Act. 


muſt commit him to the Marſhal of B. R. Rex v. Shebbeare, H. 31 G. 2. 
B. M. 460. ] | 


HABEAS CORPUS. 


2 Declaration, whereby the Cauſe of Action may appear to 1 Court. Þ 
art ; 
And 151 the Plaintiff bas not declared at the Delivery of the Writ, he ought tg 
declare immediately ; that it may be returned. Carth 75. 
So, if the Commitment was by Warrant, the Return ought to ſhew the 
Warrant itſelf. Semb, 5 Med. 159, 162. R. 1 Sal. 349. 

If it was by the Court to a proper Officer preſent without Warrant, he ought 
to return the whole Truth of the Fatt. R. 1 Sel. 349. 

If he was committed by a Warrant upon a Writ de Excommunicato capiendo, the 
Writ ought to be returned as well as the Warrant. R. 1 Sal. 3 50. 

If a Return be upon an Habeas Corpus Alias, or Pluriet, it ought to ſay, that 
he was not, &c. at the Time of the firſt Writ. 2 Lev. 129. 

Yet the Default of an Averment of a Fact in a Return may be amended in 
Court. Per Hale, 1 Mod. 103. 

So, the Omiſſion of the Words, in which the Contempt conſiſts. Cro. Car, 


tr a Return 's inſufficient, the Officer ſhall be amerced. 1 Sal. 350. ite 


in Retorn, (F. 
And an Alias Habeas Corpus goes, and afterwards, if no Return, or a bad 


one, an Attachment. 1 Sal. 350. 


(F) when the Party ſhall be diſcharged, oꝛ remanded, 


T the Return of an Habeas Corpus the Court, generally ought to dif. 
charge, or remand the Party. 2 Inf. 55. 2 H. Hip. 

And therefore, if the Return ſhews no Cauſe, or no ſucien? Cauſe, for the 
Impriſonment and Nee he ſhall be — 2 inf. $5, 615. R. 
Vau. 1 56. 

And that always in C. B. and in the Exchequer. Yau. 157. | 

* if the Return e a ſufficient Cauſe, he ſhall be remanded. 2 
Inft. 5 

$0, ft the Cauſe en appears ſufficient, tho” it be falſe. R. 9 . 6. 44. 4. 
80, if the Cauſe be 8 but the Return be defective in wh orm. R. 1 


Sal. 348. 
Yet. B. R. may bail if they pleaſe, tho' the Return * ſufficient. 2 If. 55. 

Jau. 157. 1 Sid. 78. n 
Or, before it be determined, whether the Return be ſufficient, or not. 5 

Med. 23. 


So, pending the Debate 3 it be ſufficient, B. R. may remand to the 
ſame Priſon, or to the Marſhalſea. R. 1 Vent. 330, 346. 

And by the Sr. 31 Car. 2. 2. The Chancellor, Judge, or Baron in two 
Days after the Party brought before him on an Habeas Corpus in Vacation purſuant 


more Sureties to appear in B. R. next Term, or at the next Aſſiſes, &c. where he 
fall certify the ſaid Writ, Return, and Recognizance, unleſs he was committed 
dy legal Proceſs, Cc. from a Court that hath Juriſdiction, or a Warrant of a Judge 


Or, if committed as Acceſſary before to Petit Treaſon or F elony, or on Suſ- 
picion of it, where the Petit Treaſon or Felony is ſpecially expreſſed in the War- 


=? -Perſon committed by Secretary. of State, to the Cuſtody of a Meſſenger, on 
Suſpicion of High- Treaſon, and kept there two Years, ſhall be diſcharged with- 
out Bail, unleſs Attorney-General undertakes to proſecute directly. Rex v. 


Fitzgerald, M. 23G.2. 1 Wilſ. 254.] 
[B. R. cannot remand a Priſoner to the Cuſtody of a King' s Meſſenger, but 


[lf 


16. 2. Str. 794.] 


\ 


HABEAS CORPUS. 


[If a Member of the Houſe of Commons is committed to the Tower by the 
Speaker's Warrant, by Order of the Houſe for a Breach of Privilege of the 
Houſe, the Cauſe of Commitment is good, and the Priſoner ſhall be remanded. 
Croſby, Lord Mayor of London's Caſe. P. 11 G. 3. 3 Will. 188.) | 

Where there is a Conviction the Court will not diſcharge on the Warrant of 
Commitment, without having the Conviction before them. Rex v. Elwell, H. 


[On Habeas _ returnable before Chief Juſtice, Commitment by another 
Judge is good without Amendment of Return. Barnes 20.] 

[A Child of nine, delivered to her Uncle, her teſtamentary Guardian. Rex v. 
Johnſon, H. 10 G. Str. 579. N. B. She was taken from the Guardian appointed 
by the _— Court, and who was her near Relation, was to have no Benefit by 
keeping her, had taken great Care of her, and with whom ſhe was willing to go. 
2 Ld. Raym. 1354. | 

[If a Boy of 13 is brought up by Habeas Corpus ſued by his Father, to have 
him delivered to him by his Aunt, the Court will deliver him from the Aunt, 
and let him go where he pleaſes, for they will not determine the Right of 
Guardianſhip in a ſummary Manner, and the Father has other Remedies to bring 
it in Queſtion. Rex v. Smith, T. 7 G. 2. Str. 982.] | 

[A young Lady of full Age decoyed from her Father to be married to a mean 
Perſon, brought back by the Father's Means to his Houſe, and Habeas Corpus 
brought by one of the Decoyers, the Court will aſk, whether ſhe defires to 
continue with her Father, or to go elſewhere; if ſhe anſwers to continue with 
her Father, they will only ſay ſhe is at liberty to go. Rex v. Clarke, T. 31 G. 2. 
1 B. M. 606. 

[On the Appearanc of the Party, the Court will only ſee that he is under 
no illegal Reſtraint ; but in the Caſe of a young Lady, the Court will order 
the Tipſtaff to wait upon her Home to her Guardians. Rex v. Clarkſon, T. 7G. 
Str. . | | 

Ai ill uſed by her Husband and flown from him to Mother, brought up 
by Habeas Corpus, ou the Husband's Application, ſwears the Peace againſt him; 
ſhe ſhall not be delivered to him, but the Court will grant her Tipſtaff to ſecure 
her from Inſult in her Return to her Friends. Anne Gregory's Caſe, M. 7 G. z. 

B M. 1991.] ] A 3 ; 

, [On 1991-1. Corpus ſued out by the Father of a kept Miſtreſs, aged 18, di- 


rected to her Keeper, the Court declared ſhe might go where ſhe pleaſed, and that 


none ſhould meddle with her redeundo ; but would not in this Caſe ſend a Tipſtaff 
to protect her. Rex v. Delaval, T. 3 G. 3. 3B. M. 1434.] | 

[If a fane Perſon confined in a Madhouſe by her Husband, is brought up, and 
intends to demand the Peace, but has not Articles ready ſtampt, the Court will 
permit her to go with a Friend, he undertaking to produce her. Rex v. Turling- 
ten, H.1G. 3. 2 B. M. 1115. ] | 


(G. 1.) Habeas Cozpus ad Faciendum, et Recſpiendum, 
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IO an Habeas Corpus lies for a Perſon, committed within an inferior Juriſdic- ,,, ,, 


tion, upon a Pretence of Privilege, to be ſued in a ſuperior Court. (B )—Peſt, 


The Form of the Writ is, ad Faciendum & Recipiendum, &c. 1 Mod. 235. (H. 1. 2. 


Of. Br. 110, 112. Th. Br. 131. th 

And ſuch Writ goes to every inferior Court. 

To the Cinque-Ports. 1 Mod. 20. 

To the Governor of Jerſey, or Guernſey. 1 Sid. 386. 

If an Habeas Corpus be delivered to an inferior Court and the Judge there pro- 
ceeds afterwards ; the Proceeding will be erroneous and coram non Judice, and 
hall be reverſed for this Cauſe. R. 2 Jon. 209. R. 1 Sal. 352. 

Or a Super ſedeas ſhall go. Cro. Car. 79. | | 

So the Judge may be puniſhed by Attachment for his Contempt. 3 Mod. 85. 

Tho' the Return be at a Day after the End of the Term. R. 1 Mod. 195. ; 
| After 


{ 


9 
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After an » Habeas Corpus, which * the Cauſe to B. R. Ge. the Plaintiff 
muſt commence de novo. R. r Sal. 

[C. B. cannot commit to the Fleet a Priſoner on a Juſtice's Warrant, fot Want 
of Sureties on Indictment for Baſtard ; nor on Excommunicato caprendo out of 


Chancery, returnable in B. R. nor for an Extent out of the Exchequer. Barnes 22 


But they may on Exchequer Proceſs on Recognizance forfeited at Seſſions. 7514 

Fre Priſoner is removed by Habeas Corpus before Declaration delivered, Plaintiff 
muſt declare in the Court whether he is removed, if, after Declaration delivered, 
he proceeds where he declares. Barnes 384.] 

[ Habeas Corpus ſhall be allowed, tho' not delivered till after interlocutory 
Judgment ſigned below, and br of Writ of . 93 given. Cox v. Hart, H. 
32 G. 2. 2 B. M. 758 

[It is the Practice to allow it, if delivered at at. any Time before the Jury 
ſworn, notwithſlanding 21 J-I. C23. 16id.) 


(E. 2.) When it ſhall not be allowed. 


But by the Sr. 43 El. 5. An Habeas Corpus, Ge. ſhall not be Mobs to 
remove a Cauſe in an inferior Court, after any of the Jury ſworn ; but the 


Steward, Sc. may proteed.. , 


So, by the Sr. 21 Jac. 23. No Habeas Carpur, Certivreri, Se. ſhall be received 
or allowed, to remove any Action, &c. depending in any inferior Court of Re- 
cord, which hath Juriſdiction, the Cauſe of Action ariſing within the Juriſdie- 
tion, unleſs. delivered before Iflue or Demurrer joined, .ſo- as it be not joined 
within ſix Weeks after the Arreſt or Appearance of the Defendant ; but the 
;  Stevrard, Judge, &c. may proceed as if no Writ delivered. 

Nor, to ſtay or remove any Action, &c. not concerning the Title of Land, 
Laf, or Rent, if it appears by the Declaration, that the Debt, VO or 


Demand exceed not 5/. 

Or, any Action before remanded by Procedends. | 

So, by the Sz. 12 Geo. 29. A Judge deſcribed in the ve. 21 WON 23. may 

roceed, :&c. where the Cauſe of Action appears, or is laid not to 'exceed 5/. 
tho' there be other Actions of higher Value againſt the ſame Defendant. 

Yet if the Cauſe of Action does not ariſe within the Juriſdiction of the Court, 
an Habeas Corpus ought to be allowed. R. Cro. Car. 79. 

- So, by the . 21 a. 23. That Act does not extend to an Action wherein 1 
Foreign or.ather Plea is r* which cannot be tried or determined within the 
Junk iction. 

Or, if no Utter-Hartiſter of three Years ſtanding at the Bar be Steward, Town- 
Clerk, Judge, or Recorder, or Aſſiſtant to the Judge of ſuch Court, and there 
preſent, and not Caunſel in any Cauſe there. | 

[An Utter-Barriſter of three Years ſtanding, muſt at all Breats be preſent i in 
every inferior Court at the Trial, either as Judge or Aſſiſtant, or the Trial is 
void, and Habeas Corpus lies. Fairley v. M*Connel, H. 31 C. 2. 1 B. M. 514. 

And therefore, if an Habeas Corpus be delivered after Iſſue, if the Judge proceed, 
not being an. Utter-Bartiſter, an Attachment ſhall go. E. 3 Med. 85. Cre. Car. 79. 

If the Steward, Se. be an Utter-Barriſter, if he be preſent only by a Deputy, 


who is not an Utter-Bartiſter. ' Cr6. Car. 


S0, if an Uttet-Barriſter' be Steward, he Hall be in Contempt if he does not 
return the Writ with the ſpecial Matter. R. Carth. 69. 

So upon an Habeas Corus to remove a Cauſe out of an inferior Court, 3 
Procedendo ſhall be awarded, . if it appears, that the Action is maintainable there 
only. F. Carth. 75 | 

+ {On a Return of a Bye-Law, the Court will not enter the Validity of it, in 
order to grant procedendo; but Plaintiff muſt declare here, and Defendant may 
demur if he has Objections. Ballard v. Bennet. Ballard v. Clement, P. 32G. 2. 


2 B. M. 775. 


So, if an Habeas Corpus be after an interlocutory Judgment, and before final 


Judgment, and before the Return the Defendant dies; for otherwiſe the Plaintif 


cannot have a Scire Facias, which is given againſt the Executor by the &.. + 
2 If. 
I | of 


HABEAS CORPUS 
9 W. 3. 11. and muſt be out of the Court where Judgement is given, R. 
1 Sal. 352. | | | ; 


[After interlocutory Judgment, it is too late, and Procedendb ſhall be awarded. 
Barnes 221.] | | | 


[So, after Iſſue joined. Bid. | 

A Procedendo may be awarded after the Return of an Habeas Corpus filed ; for 
the Record itſelf is not thereby removed, but the inferior Court ſuſpended only. 
e f f Np 

[In Action againſt two Partners, if one brings Habeas Corpus, and puts in 
Bail for himſelf only, Plaintiff ſhall have Procedendo. Fry v. Carey, T. 8 G. 1. 
Str. 527. 


— 


(A. x.) Habeas Coꝛpus ad Reſpondendum: 


Or, for an Husband and Wife, that he alone may be charged, and the Wife 
diſmiſſed. 1 Lev. 1. | | n 8 

So it lies, where a Man has Privilege in C. B. and is there ſued; and if upon 
the Return it appears, that he is committed without Cauſe, or by a Court not 
having Juriſdiction, he ſhall have his Privilege. 2 H. Hit. 144. 

If it be doubtful, he ſhall be bailed to appear in B. R. JTbid. —— — 

If it is teſted in Term, it may be returnable immediate before the Chief Juſ- 
tice. Betteſworth v. Bell, P. 6 G. 3. 3 B. M. 1875.] 3 CL 

[Plaintiff may remove Defendant by this Writ, after he has declared againſt 
him in Cuſtody of the Sheriff. 15:4. ] 

Defendant may be committed, tho Return-Day is paſt. Barnes 221. ] 

If Defendant is in Cuſtody at the Suit of the Crown, he cannot be turned 
over on Habeas Corpus to another Priſon, at the Inſtance of a private Perſon for 
Debt ; if he alledges a Pardon by Act of Parliament, it muſt be by Suggeſtion on the 
Record, that the Crown may traverſe. Rex v. Pawlett, T.11& 12G. 2. Andr. 274.) 

[A Priſoner in the Fleet for Contempt in Exchequer, in not paying a Debt to 
the Crown, may be brought into B. R. by Habeas Corpus, and ſurrendered to the 
Marſhal in diſcharge of Bail in another Cauſe, and he cannot be remanded to the 
Fleet on Motion ; but a Habeas Corpus muſt be brought from Exchequer : the 
' Marſhal will return it there, and they may remand him to the Fleet. So, in 

Civil Cauſes between Subjects, and in criminal Cauſes at Suit of the Crown. 
Chitty's Caſe, T. 22 & 23 G. 2. 1 Wilſ. 248.) 

if Defendant is to be charged in Execution on ſeveral Judgments, there muſt 
be a Habeas Corpus on every Judgment. Barnes 223.] 

[Priſoner in the Fleet by Proceſs of C. B. may be brought up by Rule, but if 
held by Execution of another Court there muſt be Habeas Corpus. Barnes 385.] 

[If a Priſoner, who is brought up from a County Gaol, to be turned over to 
the King's Bench, will not pay'the Sheriff the Charges of bringing him up, the 
Court will remand him. Anon. P. 6G. 1. Str. 308. 


[If 15. per Mile is tendered and refuſed, Attachment ſhall be granted. 
Barnes 377. 5 

[But the Gaoler muſt obey the Habeas Corpus, tho' the Priſoner refuſes to pay 
his Fees, for he has his Remedy for them. Hypman v. Barber, M. 2G. 2. Str. 814.] 

[If Plaintiff deliver Sheriff Habeas Corpus to remove Defendant in Execution 
on a Ca. Sa. to B. R. Priſon, he cannot refuſe to obey till his Poundage is paid. 
Semb. Sed. Q. For it was argued in this Caſe, that he ſhould carry him to a 
Judge's Chambers; and Fofter J. ſaid, if he came before him, he would not 
turn him over till Poundage paid. - White v. Haugh, M. 20 G. 2. Str. 1262.] 


(H. 2.) To what Court. 


An Habeas Corpus ad Reſpondendum dats not lie to a County Palatine. 1 Sal. 3 54. 
A Man brought by an Habeas Corpus ad Reſpondendum to B. R. ſhall not by 


another Habeas Corpus be removed to the Fleet till he has anſwered in B. R. 
I Sal. 350. | 


Vor: IH 6 B | So 


O an Habeas Corpus lies to bring up a Man in Priſon to the Bar, and to be ide Ante, 
charged at the Suit of another. 1 Mod. 235. Off. Br. 110. Theſ, Br. 131. 6.8.1, .) 


Fi 
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So a Man in Execution 4 ſy Sentence in the Admiralty ſhall not be 1 14 
9 | 


by an Habeas Corpus ad Reſpondendum, and committed to the Marſhal of B. K. 


before an Action there depending. R. 1 Sal. 3 


* 
lf Defendant is brought up by Habeas Corpus from the Admiralty, there 


charged with embezzling Goods of the Ship; on Affidavit, that he is indebted 


to Plaintiff on Promiſſory-Note, he ſhall be turned over to the Marſhal of B. R. 


Rutherford v. Scott, T. 5& 6G.2. Str. 936.] We 
Or, if taken up for a Miſdemeanor, and then charged with an Extent at the 
Suit of the King, he ſhall not be brought up by Habeas Corpus to be declared 


e 


(I) how an Habeas Corpus ſhall be made returnable 


AN Habeas Corpus cum Canſa directed to the Sheriffs of London and Mildl:fes 
may be made returnable immediate before the Court of Exchequer, or a Baron 

So, an Habeas Corpus for ſurrendring a Man in Diſcharge of his Bail. 

But, generally, an Habeas Corpus ſhall be returnable at a Day certain. 

And therefore, an Habeas, Corpus ad Reſpondendum, or Satisfaciendum to the 
Warden of the Fleet, Marſhal-of B. R. or Keeper of an inferior Priſon, ſhall be 
returned into Court at a Day certain. KC Ng 1 
If upon an Habeas Corpus the Priſoner be returned to be charged with Proceſs 
out of B. R. or C. B. he ſhall be committed with thoſe Cauſes, tho' the Pro- 
ceſs in B. R. or C. B. was returnable at a future Day. ? 


- 


. - Bail in an Habeas Corpus. 
| Vide Bail, (I.) 

H AB E N D U M. 
%% 
HABE RE F AC IAS P OSS ES- 

0124: e, gSONEM 
Vide Execution, ' # O57 4 
E RE FACIA 
ZX. 
Vide Execution, (A. 2, 3.) 
55 
Vide Pariſh. 
Vide Fuſtices of Peace, (B. 49.) 
Vide Navigation, (D.) 


H A B 8. 
e 


 HAWKING. 


Vide Chaſe, (H. 1, cc.) — Juſtices F Peace, (B. 45.) 


V. 


r 
Vide Chancery, (M.—S.—T. I, &c.— V. 5.) 


8 — — _—_— 


„555 
(a) Heir. 


HEN, and who ſhall take by Deſcent, and who ſhall be Heir, who not, 
Vide in Diſcent, (A.—B.—C. 1, &c.) 

When he ſhall be bound to the Debt of his Anceſtor, Vide Aſets, (A.—B.) 

; 1 (C. 2.) — Chancery, (2 G. 1, &c.—3 P. 1, &c.) —-Pleader, (2 E. 

1,5 Ko; l | 

If the Perſon of the Anceſtor be bound in reſpect of his Land, which deſcends 

to the Heir, he ſhall be charged: As, if by a Subſidy to be aſſeſſed upon every 


one having 20 s. per Annum, A. be charged and die; his Heir ſhall pay it, for it 
runs with the Land. R. Mo. 17. | | 


Heir is Nomen Collectivum; and therefore, if a Condition be, that i bis Heir 


does not pay ſuch a Rent-Charge, the Eftate ſhall go to B. if the Heir of the Heir 
does not pay, the Condition is broken. R. 2 Cro. 145. | 


What Goods and Chattels go to the Heir, Yide Biens, (B.) 


Vide more concerning Heir in Abatement, (F. g.)—Copybold, (D. 2.)—Cove- 
nant, (B. 2.)—Deviſe, (N. 22.)—Dett, (G. 5.)—Eſcheat, (A. 1.)—Eftates, (B. 


8.)—Gardian, per Totum,—ldeot, (D. 5.)—Parceners, (A. 3.)—Pleader, (3 
L. 13.) | 


C 


P. | : 


Vide Diſmes, (H. 13.) 
Vide Courts, (E. 3.)—Merroy, (A.—B.) 


H E N FT-4 MEN T. 
| Vide Grant, (E. 1.) 


HERESY, 
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| 00 What ſhall be. 


Y the St. 1 El. 1. No Determination, &c, for any Matter of Religion, or 
Cauſe Eccleſiaſtical, made by Authority of that preſent Parliament, ſhall 
be deemed, or adjudged Hereſy, Schiſm, or Schiſmatical Opinion. 

And Perſons, to whom thg Queen, her Heirs, or Succeflors, ſhall by Letters 
Patent, &c. give Authorityto correct, &c. Errors, Hereſies, &c. ſhall not have 
Authority to determine or adjudge any Matter Hereſy, but ſuch as heretofore 

| hath been adjudged Herefy by the Authority of the Canonical Scriptures, or by 
the firſt four general Councils, or any of them, or by any other general Council 
wherein the ſame was declared Hereſy by the expreſs and plain Words of the Ca- 
nonical Scriptures, or ſuch as ſhall hereafter be adjudged Hereſy by Parliament 
with Aſſent of the Clergy in Convocation. 1} 1 

But no Statute determines what ſhall be Herefy. H. P. C. z. 

The St. 2 H. 4. 15. (which is now repealed) calls, Opinions contrary to the 
Catholick Faith, and Determination of Holy Church, Heretical Opinions. 

The Sr. 31 H. 8. 14. enacts, that a Maintainer of an Opinion againſt the 

firſt of the ſix Articles ſhall be adjudged an Heretick ; and the Sr. 34 H. 
8. 1. IT he maintain any Thing againſt the Inſtructions or Determinations 
of the King made or to be made, for the third Offence. But theſe are now 


1 — 
\ * - 


H 
* 215 
. p L 
* 


repealed. eVISY. Bs 3%Y N « LO3I 44> Caps | | | 
By the Canon Law he was held an Heretick, qu? docet aut ſentit de Articulis 
Fidei aut Sacrament” aliter > Sancta Ecclefa. Lind. 292. v. Declarentur. 


* 


oftrinam Bcelgſæ licet non in Articulis Fidei. Lind. 


Viel per quoſdam, contra. 
r e Rs 1 path 

Ver alios, qui errat in Expeſitione ſacræ Scripture, aut contemnit ſervare quod 
Ecclefia Statuit. Lind. 292 e 8 | 
By the Divines, Hereſy is Nothing elſe but a Doctrine repugnant to ſome 
Article of the Chriſtian Faith, and ſuch is plain and formal Hereſy. Cbilling- 


worth 199. oe 
By the Common Law, Hereſy is, Malveis & faux Crime ou Error en droit 
Fey Chriftian. Mika AS 9 | 


- # « 
j * e 
' x b 


8 How puniſhed... 
(B. 1.) Who have Conuſance of Hereſy. 


8 Y the Common Law, a Conviction for Hereſy was before the Archbiſhops 
and Biſhops in a general Synod. H. P. C. 5. 

And therefore, the Archbiſhop and his Province in Convocation may and uſe 
to convi for Hereſy by the Common Law. F. N. B. 269. D. Bro. Hereſy 1. 
12 Co. 56. | 

And . Conviction was by the Archbiſhop de Conſenſu & Aſenſu ac Conſilio 
Epiſcoporum, & Confratrum Suſtragantium ſuorum, necnon totius Cleri Provincié 
ſue in Concilio ſus provinciali Congregat' Vide Breve de Hæret. Comb. F. N. B. 
269. C. F 

And therefore, the Convocation has Juriſdiction of Hereſy. 4 Inft. 322. 

And may iſſue a Citation againſt the Offender. Keil 182. 6. 

In a Cauſe of Hereſy, the Convocation proceeds juxta Legem Divinam & Ca- 
nones Sanctæ Ecclęſiæ. 4 Inſt. 322. 


(B. ) So the Archbiſhop, as Ordinary, has Juriſdiction of Hereſy. 
Archbiſhop, * * ” 4 . | So, 


to 


\ 


R N B: 8 F. abs 


So, where, upon Default or Aſſent of the Ordinary, the Cauſe is tranſmitted 
to the Archbiſhop purſuant to the Sr. 23 H. 8, 9. H. P. C. 5. 


So, by the Common Law, the Ordinary may proceed againſt an Heretick Oαν 
within his Dioceſe pro Salute Anime: 12 Co. 57. H. P. C. 5. e ge? 

So, by the Sz. 2 H. 4. 15. The Ordinary in his own Dioceſe might cauſe 
any ſuſpected of Hereſy to be arreſted and detained in Cuſtody till he had purged 
himſelf or recanted ; And by himſelf or Commiſſaries might proceed judicially 
againſt him, and in three Months after Arreſt determine the ſame according to the 
Orderof the Canon Law. | 

By the St. 2 H. 5.7. Perſons indicted for Hereſy before Juſtices of B. R. 
of Aſſiſe, or Peace, and thereon taken by Capias ſhall be delivered to the 
Ordinary of the Place, or their Commiſlaries by Indictment in ten Days after 
Arreſt, to be by them acquitted, or convicted of the ſaid Hereſies according te 
the Laws of Holy Church. Provided ſuch Indictment be not taken in Evidence 
but only for Information by the Judges Spiritual, and that the Ordinary ſhall 
begin his Proceſs in the ſame Manner, as if no ſuch Indictment were. 

By the Sz. 31 H. 8. 14. Commiſſions ſhall be awarded to the Biſhop of the 
Dioceſe, his Chancellor and Commiſſary, Cc. to inquire of the Hereſy mention- 
ed in that Act. 5 | 

And by the Sz. 32 H. 8. 15. Such Commiſſions ſhall comprehend Archdeacons 
and their Officials by their Names of Office and Dignity, and not by their 
Chriſtian and Surnames. 

By the Sz. 35 H. 8. 5. None ſhall be tried for Hereſy, Cc. by the fix Ar- 
ticles in St. 31 H. 8. 14. but on Accuſation by the Oath of twelve Men, or In- 
dictment before Commiſhoners. | | 

By the Sr. 25 H. 8. 14. (which repeals the S. 2 H. 4. 15.) A Perſon indicted 
for Hereſy, or accuſed by two Witneiles, may be cited and committed by the 
Ordinary to anſwer in open Court, &c. | 

But by the Sr. 1 Ed. 6. 12. the Statutes 2 H. 5. 7. and 31 H. 8. 14 are re- 
pealed by expreſs Words, and by the general Words, All Ads of Parliament con- 
cerning Religion or Opinions, the Statutes 2 H. 4. 15. and 32 H. 8. 15. are re- 
pealed alſo. So, by the expreſs Words, the Statutes after mentioned; 5 R. 2. 5. 
25 H. 8. 14. 34 H. 8. 1. and 35 H. 8. 5. are now repealed. 12 Co. 57. Vide 

Pot, (B. 6.) 

By the St. 13 Car. 2. 12. (which repeals the whole S. 16 Car. 1. II. except 
ſo much as relates t the High Commiſſion Court, The Archbiſhop, Biſhop, &c. 
may determine, exerciſe, &c. all Eccleſiaſtical Juriſdiction, and all Cenſures, 
Coercions, &c. belonging to the ſame before the Sr. 16 Car. 1. in all Cauſes, &c. 
according to the King's Eccleſiaſtical Laws. AF | 

And by the Sz. 29 Car. 2. 9. (which takes away the Writ de Heretico com- 
burendo) Nothing in that Act ſhall extend to take away or abridge the Juriſdiction 
of the Proteſtant Archbiſhops, Biſhops, &c. in Caſes of Atheiſm, Blaſphemy, 
Hereſy, or Schiſm, &c. but that they may proceed to puniſh the ſame according 
to the King's Eccleſiaſtical Laws, by Excommunication, Deprivation, Degrada- 
tion, and other Eccleſiaſtical Cenſures not extending to Death, in ſuch Sort, and 
other, as they might have done before the ſaid Act. 


By the Sz. 2 H. 5. 7. (which is now repealed) the Juſtices of B. R. Aſſiſe, or (8 4) 
of the Peace might inquire of all Hereſies, &c. and on Indictment for ſuch Temporal 
Offence might award a Capzas, and, when the Party was taken, deliver him to 19%8* 
the Ordinary, &c. | 

By the St. 31 H. 8. 14. Commiſſions were to be awarded to Juſtices of Peace, 
Stewards of Leets, Under Stewards, &c. to inquire of all Hereſies, Felonies, &c. 
by that Act; But this alſo is now repealed. 

By the Sz. 25 H. 8. 14. Sheriffs in Turns, and Stewards in Leets, might in- 
quire of Hereticks, and the Preſentment in the Turn or Leet was to be certified to 
the Ordinary. But this Act alſo is now repealed. 

Vor. III. 6 C So, 
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So, by the St. 1 El. 1. The Queen by Letters Patent might authoriſe ſuch Per- 
ſons being natural-born Subjects as ſhe ſhould think fit, &c. to redreſs, Sc. all 
ſuch Errors, Hereſies, &c. as by any Eccleſiaſtical Authority, Sc. might be law- 
fuly reformed. | 

And thereupon the Commiſſioners had Conuſance of Hereſy. ' 

But now, by the Sr. 16 Car. 1. 11. This Clauſe of the S. 1 EI. Ge. hall 
be repealed, a Bak FE. BEA 


(B. 5.) Who have not Conufance. 


But generally, Hereſy could not be tried by the Temporal Judge, by Indict- 
ment, or otherwiſe. H. P. C. 4. 27 H. 8. 14. 6. 
For by the St. Circ. agatis 13 Ed. 1. Court Chriſtian is allowed Conuſance 
de his que ſunt mire Spiritualia, which are, Hereſy, Schiſm, Sc. 2 Inf. 488. 
Yet the Temporal Judge may take Conuſance, what Offence is not Hereſy, 
and ſhall adjudge thereon, whether it be Hereſy or not. H. P. C. 4. 1 Kol. 


So, if an Indictment be found for Hereſy, the Judge may certify to the 
Ordinary, and the Indictment ſhall be Evidence againſt the Indictee. 27 H. 8. 


* 


(B. 6.) What Penalty ſhall be inflicted. 


By the Common Law, the Puniſhment of Hereſy before the Ordinary was cnly 
by Eccleſiaſtical Cenſures. 12 Co. 57. | 

And no Forfeiture was incurred thereby; for the Proſecution was intended only 
pro Salute Anime. H.P.C. 5. Eu. 8 * 

And the Writ de Heretico comburendo does not lie upon it; for the Law does 
not allow the Deſtruction of the Life of a Man upon a Conviction before a ſingle 
Judge. Semb. cont. F. N. B. 269. C. Acc. 12 Co. 57. Cert. cont. by ſome 
Judges, but ſaid, that it was clearly acc. 12 Co. 93. Bract. Lib. 3. c. . fo. 
123, 124. 

Ir. 22. only ſays, that an Heretick is removeable from the Community of 
the Holy People of God; and Britt. c. g. ſays, that Miſcreants are burnt, but 
does not ſay how convicted. And the Writ de Hæretico comb. ſpeaks only of an 
Heretick convicted by the Archbiſhop in Convocation ; with which Fitzb. 
agrees. F. N. B. 269. C. D. ä | 

But by the Str. 5 R. 2. 5. Commiſſions might be directed to Sheriffs, &c. to 
impriſon ſuch whom the Ordinary ſhould certify to be Hereticks, till they juſti- 
fied themſelves according to the Laws of Holy Church. But to this Statute the 
Commons never aſſented. 12 Co. 57, 58. 

So, by the Common Law, a Man convicted of Hereſy by the Archbiſhop in 
his Provincial Synod, or Convccation, might be burnt by the Writ de Haretico 


comburendo, if he had abjured before, and was then relapſed. F. N. B. 269. 


B. C. D. | 


So, upon the firſt Conviction, if he refuſe Abjuration ; otherwiſe, if he will 
abjure. Fitz. ſays, he ought to be firſt convicted and abjured. F. N. B. 209. B. 
But per Bro. it is ſufficient, that he refuſe Abjuration. Bro. Hereſy i. There 
is a L; in the Margin. Vide the St. 2 H. 4. 15. 2. 12 Co. 58. 

Yer Sawtre ſeems to be the firſt Man burnt for Hereſy in England, and the 
Writ de Heret. comb. formed in his Caſe. Fox's Martyr. 502. (8th Edition 675.) 
F. N. B. 269. C. | : : 

By the St. 2 H. 4. 5. The Ordinary might keep a Convict in any of his 
own Priſons as long as he thought fit, and might fine, &c. Or, if he refuſe to 


| abjure, or after Abjuration relapſe, in which Caſe by the Canon Law he ought 


to be left to the Secular Power,) the Sheriff, Mayor, &c. who ſhould be pre- 
ſent, if required, with the Ordinary, or his Commiſſary, at giving Sentence, 
ſhould take the Convict, and cauſe him to be openly burned. Vide the St. printed, 
Fox M. 507. 8th Edition 682.) 1 

2 f 
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By this Statute, if the Sheriff was preſent, he might burn him without the 
Writ de Heretico comb. % R. Bro. Hereſy 1. 12 Co. 56. F. N. B. 269. D. 
Otherwiſe, if the Sheriff, Cc. was abſent at the Sentence. Bro. Hereſy 1. 
12 Co. 56. | 
And by the Sr. 25 H. 8. 14. (which repeals the Sr. 2 H. 4. 15.) upon a Con- 
viction before the Ordinary, there muſt be the Writ de Hæretico comb. 4 F. N. B. 
269. D. 12 Co. 57. | | L 
By the St. 2 H. 5. 7. A Convict of Hereſy was to forfeit his Lands in Fee, and 
all his Goods and Chattels. Vide Fox M. 549. (8th Edition 742.) 
By 1 St. 34 H. 8. 1. He was to forfeit his Goods and Chattels for Hereſy by 
that Act. | | | 
By the St. 25 H. 8. 14. A Convict, if he refuſe to abjure, or after Relapſe, was 
to be burnt : And this Statute repeals the 2 H. 4. 15. 
Then, by the expreſs Words of the Sz. 1 Eg. 6. 12. the Statutes 5 R. 2. 5. 
2 H. 5.7. 25 H. 8. 14. 31 H. 8. 14. 34 H. 8. 1. and 35 H. 8. 5. are re- 
pealed ; and by the general Words, All Statutes concerning Religion or Opinions, the 
St. 2 H. 4. 15. (which was revived by the Repeal of the Sr. 25 H. 8. 14.) and 
the St. 32 H. 8. 10, 15. are alſo repealed. But by the St. 1 & 2 Pb. & M. 6. the 


Statutes 5 R. 2.5. 2 H. 4. 15. and 2 H. 5. 7. were revived; and afterwards 
repealed by the St. 1 El. 1. 12 Co. 57. 


And ſo the Writ de Hæretico comburendo did not lie upon a Conviction before 


dme Ordinary, but only upon a Conviction before the Archbiſhop in his Provincial 
| Synod, or Convocation. 12 Co. 57. 

Or, upon a Conviction before High Commiſſioners. 12 Co. 58. 

But now, by the Sz. 29 Car. 2. 9. The Writ de Hæretico comburendo with all 
Proceſs thereon in order to execute ſuch Writ, and all Puniſhment by Death in 
Purſuance of any Eccleſiaſtical Cenſure, ſhall be utterly aboliſhed. 

And before the Sz. 2 H. 4. 15. If an Heretick condemned was left to the 
Secular Power, the King might pardon him, if he pleaſed." F. N. B. 269. B. 
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HIGH CHANCEL LOKR. 
Vide Chancery, (B. 1.)—Fuftices, (K. 8.) 


HIGH CONSTABLE. 
Vide Officer, (E. 2.) ; 
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n n T EA S ON 
. Vide Forfeiture, (B. 1, 2.) — Juſtices, (K. 1, &c.—X. 1. -I. 3.) — 
| Urlogary, (D. 1.) N 
c 
Vide Cbimin, (A. 1, &c—B. 1, &c.—C. 1, &c.) 
H,O LV „O. R D. E. RS. 
Vide Parſon, (B. 1.) 
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| (A) By what Tenures Land is holden. 


| LL Lands in England are holden mediately or immediately of the King by 
ſome Tenure, or Service. Co. L. 1. 2 Infl. 501. Vide Tenure, (A.) 
Every Tenure is Spiritual; as, by Frankalmoigne. 9:2 Wa ai 
Or Temporal; As, Homage, Fealty, Eſcuage, Grand or Petit Serjeanty, 
Knight's Service, and Socage. Co. L. 64. J Leviltzint 
Io which may be added, Tenures in Burgage, and Villenage. Co. L. 64. 


(B) what are taken away. 


B by the St. 12 Car. 2. 24. All Tenures by Homage, Eſcuage, Voyages 
Royal, and Charges incident to the ſame, by Knight's Service of the King 
or a Common Perſon, by Knight's Service or Socage in Capite, and all Wardſhips, 
Liveries, Primer Seine, Ouſter-le- mains, Values and Forieitures of Marriage, 
mean Rates, Fines for Alienation, Pardons and Seiſures for Alienation, Aide pur 
faire fitz Chivaler, & file marier, and all Charges incident to or ariſing from any of 
them be taken away : And all Tenures turned into free and Common Socage. 

And all Tenures created by the King for the future ſhall be Common Socage, 
notwithſtanding any Reſervation, &c, - | 


(C. 1.) Homage What. 


72 MAG E is the moſt honourable and humble Service that a Frecholder can 
do to his Lord. Lit. S. 85. TR | 

If a Layman does Homage, he being ungirt and uncovered ſhall kneel before 
his Lord, when fitting, and ſhall hold his Hands between the Hands of the 
Lord, and ſhall ſay, I become your Man of Life and Limb, and will be jaithful ard 
loyal to you for the Tenements which I claim to bold of you, ſaving the Foith which I 
owe to our Lord the King; and then the Lord ſo fitting ſhall kits him. Lit. S. 85. 

If an Abbot or other Man of Religion, or a eme dale, does Homage, they do 
not ſay, I become your Man or Woman, &c. but I do Homage to you, and will be 
faith/ul, Sc. © Lit. S. 86, 87. « | 

If a Woman who holds by Homage, takes Husband, before Iſſue the Husband 
and Wife ſhall do Homage, and the IIusband ſhall fay, We do Homage do you, and 
will be faithful, &c Lit. S. 88. Co. L. 66. 4. | Ro 
| | ter 
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H O M A G E. 
After Ifue, the abend alone in the Life of his Wife man do Homage. 


Lit. S. 90. 


If there are Co-heirs, who hold of the King and are of full Age, each of 
them ſhall do Homage. Co. L. 67. 


If they are within Age, or ho d of a Common Perſon, the eldeſt ſhall do 
Homage = organs _ er Siſters. 1b1d. 


0. 2 ) Homage Anceſtrel. 


If a Tenant and his Anceſtors Time out of Mind, Cc. have held their Te- 


nements by Homage of the Lord and his Anceſtors, and have done Homage, it 
ſhall be called, Homage Ancgfrel. Lit. S. 14 3- 


(D) Fealty. 


FA. Y is a Service, which every Tenant ought to pay to his Lord, except 
Tenant in Prantalmoigne. Co. L. 65. 6. 95. 6. 20 | 

Tho' he be only Tenant for Life, or Years. © Lie. S. 93. Co. L. 67.6. 

Tho' he be Tenant in Frankmarriage. Lit. S. 138. 

So, if Tenant in Frankalmorgne alien to a Secular Man, he ſhall do Fealty. 
Lit. S. 1 

AF * when he does Fealty, ſwears to be fuithſul and loyal to his Lord for 
the Tenements which he claims to hold of him, and to do the Cuſtoms and Services which 
be ought to do at the Terms aſſigned. Lit. $.91. 

A Villein ſwears, that be will be faithful and loyal, Cc. and will be juſtified by bim 
in Body and Goods. Co. L. 68. a. 

And Fealty may be done to the Steward or Bailiff, as well as to the Lord him» 
ſelf. Lit. 585 8 

But Fealty muſt be done in Perſon, and not by Attorney. Co. L. 68. 


(E) Elcuage. 
HE that holds his Land by Eſcuage, holds by Knight's Service. Lie. S. gs. 


(F) Gzand Serjeanty. 


(354 ND Serjeanty is, when a Man holds Lands to do a Special Service in his 
Perſon to the King: As, to carry the King's Banner, Lance, &c. Lit. §. 153. 
Or, to be his Marſhal, or Conductor of his Army. Lit. S. 153. 
To be Sewer, Carver, Butler, Cc. to the King at his Coronation. Lit. S. 153. 
To carry his Sword before him at his Coronation. 16:9. 
To be Chamberlain of the Receipt of the King's Exchequer. Ibid. 
Or to be Chamberlain, Steward, Conſtable, &c. of — Co. L. 106. 


Ly. "as b. 
) \ Knight" 8 Service. 


HE Service of Chivaliy is, when Land is given to another fenendum per 
Servitium unius Militis, or without rendring other Service; for then the 
Tenure ſhall be of the King by Knight's Service in Capite. Miri. Int. 140. 
And if the Tenure be by Homage, Fealty, and Eſcuage, that is a Tenure by 
Rnight's Service. Lil. S. 103. 


(G. .) What Incidents belong to it. 


Tenure in Chivalry draws to it Ward, Marriage, and Relief. Lit, S. 193. 
So Homage, Fealty, and Eſcuage are incident to ſuch a Tenure. Co. L. 76. 4 
So Aid to the King pur faire ſitæ Chivaler, or file marrier. 


Vor. III. 6 D For 
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Perf Tenamt by Cbivalry dios, his Heir Male within Age, his Lord 
the Ward of 4 * till his Age of 21 Years: And 74 —— be | Rv 
ſhall have che Ward of her till her Age of 14. And by the Sr. . 1. 22. till her 
Age of 16 Years; and if ſuch Heir be not married, the Lord ſhall have the 
lage alſo of ſuch Heir Male ar Female. Lis. S. 19399,  _ _ 
If the Heir Male be of full Age, or the Female of the Age of 14, at the Death 
of the Anceſtor, they ſhall not be in Ward, but ſhall pay Relief to the Lord. 15; 
By the Sr. 32 E. 8. 1. and 34H. 8. 5. He which holdeth Lands by Knight's 
Service. may, by Act exeeuted in his Life-time, or by his laſt Will in Writing 
iſpoſe of two Parts thereof.” But the Lord's Wardſhip of the third Part © 
TVT 
By the Sf. of Marlb. 6. If a Father enfeoff his Son, the Lord ſhall not loſe his 
Wardſhip. 2 Inf. 109. | | 
$9, if the Grandfather, after the Death of the Father, enfeoff his Son, or an 
Deſcendant in a right Line. 2 Cre. 157. _ 4 
F the Father was alive, but dies in the Life of the Grandfather. Lid. 
: o, if there be a Term for Years to pay the Debts of the Father, and he grants 


(G 3.) 
Remedy for 
theſe Inci- 
dents. 

Vide Gardian, 
(H. 1, &c.) 


inguirrndum. F. N. B. 255. 3 
If any Lands are omitted, there ſhall be a Writ of Qye Plura. F. N. B. 


255, Ley, Livery 20. 5 | | 
85 the Heir upon the Death of his Anceſtor may ſue a ſpecial Commiſſion 
; to inquire ut ſupra, which ſhall be of the ſame Effect as an Inquiſition upon a 


Writ of Diem Clauſit extremum. F. N. B. 253. D. | 
If the Eſcheator die, or be removed after the Writ of Diem Clauſit extrenum 


before Inquiſition taken, there ſhall be another Writ of the ſame Nature called, 
Datum eft nobis intelligi. F. N. B. 253. 
1 If after Inquiſition and before Return, it ſhall be tranſmitted by Certiorari. 
7. N. B. 253. 
If the Heir be found by the Office, within Age, he ought to have an rate 


Probanda before Livery. Ley, Livery 21. F. N. B. 253, 254. | 
If he be of full Age, and ſo found, he may ſue Livery without the Writ of 


tate Probanda. Ley, Livery 20. 
Otherwiſe, if found within Age, tho' in Truth he was of full Age. Ley, 


Wards and Liveries 27. | | 
(G. 4.) Who is compellable to be a Knight. 


The King could' compel a Man that had an Inheritance of 40/. per Annum to 
be a Knight, or that he ſhould be fined. 2 Rol. 167. J. 20,45 
So every one who had 201. per Annum, or integrum feodum Militis valens 20l. 


per Annum. 2 Rol. 167. J. 50. 168. J. 7. : 
Tho' it was Land of Socage-Tenure. 2 Rol. 168. J. 35. ; 
And if he would not be a Knight, the King could command the Sheriff to 


diſtrain for the Fine. 2 Rol. 167. J. 41, 46. l 
But by the Sr. 1 Ed. 2. 1. a Man, who had 207. per Annum in Antient Demęſue 


ge Soteman, was not diſtrainable to be a Knight. 2 Rol. 168. J. 27. og 
or : 


4 


H OM A & k. 


Aud now, by the $36.6 1. 40. No Petſan ſhall be diſtrained, or compelled, 
Ge. to take on him the Order of Knightbood, or ſuffer any "eo A 
And all Proceſs, Ge. for: * latent ſhall. be void. . 


I * 4 
© . , — \ / F* 4 
4. {1 . : * Li 94 \ N N a * \ / s 3d : 


(H) Socage Werd enge 


ENURE by Socage is, where a Man holds Lands by Fealty und Rent, vr 
any other Service, not being Knight's Service, for all Manner of Os 

Lit. S. 117. 

Or, by Homage, Fealty and Rent: for Homage by itſelf does not make Knight's 8 

Service. Lit. S. 117. 
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(A \ TR That ſhall be. 


A Honour ought to oP Lands, Liberties and Franchiſes: 1 Bul, 197. 
2 Rol. 72 l. 48. | 


And it js the moſt noble Seigniory, . Co. L. 108. 4. 


So one or more Manors may be Parcel of an Honour. 2 Rel. 72. 1 45. Vi t 
Grant, (E. 4.) 

So a Foreſt, may be appendant to it. 2 Py 73. J. 3. 

An Honour originally ſhall be created by the King Co. L. 108. 4. 

Every Honour muſt be holden of the King. R. 1 Bul. 195. 


Subject. R. 1 Bul. 195. 

For it may be granted by the King to a Subject. Co. L. 108. a. 

A Man may claim an Honour by Grant, or by Preſcription. R. 1 Bul. 195. 

But the King at this Day cannot make an Honour by Grant, without an AR 
of Parliament. R. 1. Bl. 196. Co. L. 108. a. 

There are within the Realm 80 Honours, viz. The Honour of Aquila, Arundel 
Abergavenny, B aloine, Berkhamſted, Beaulieu, Barnard's Caſtle, Bullingbroke, Barſtable, 
Bonenia, Brecknock, Brember, Bedford, Clare, Crovecure, Clun, Chriftchurch, Cocker 
mouth \ Carmayls, Candicut, Cariſbrook, Clifford-Cafile, Chefter, Carmarthen, and Cardigan, 
Dudley, and Daver-Caftle, Eye, and Egremond. 

The Honour of Eaſt and 2 eft Greenwich, Glouceſter, Grentmeſnil, Gower, Haganet, 
Huntingdon, Heveningham, Hawenden-Caftle, Hertford, and Halton, Lancafter, Lin- 
cin, Leiceſter, Lovetot, Hinckley, and Kington, and Folkingham. 

The Honour of Montgomery, Mowbray, 'Middlebam, and Maidftone, Nottingbans, 
Newelbn, Oakhampton, and Oxford. 

The Honour of Plimpton, Peverel, Pickering, Raleigh, Richard's Caſtle, Skipton, 
Safer rd, $ Strigal, Tickhil, Tremanton, Totneſs, Theony, Tamworth. 


The 


r 


And if it be aſſigned, or granted over to another, it ſhall not be holden of | a 
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© [By the 6, 
31H. 8. 5. 


Court.] 


only has th 


nee Kette ung geg Wager, Wiring, bree v. 

Whitchurch, and Werwick, Webley, and Tatbury. e 
So, by the St. 33 H. 8. 37, 38. Aumnbil, and Gn. | 
By the St. 37 H. 8. 18. Weſtminſter, King flon on Hull, St. Ofgrb, and Don- 


. | | 
ia: Dignity Preragatius, (D. 31 9 1 | 
'895iv15T To 15 N 1s wt Ste gin A. g. 
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*%, of fcrard(Þ: or Þ BS 94 'E 
'OSPITALS are Aggregate, in which the Maſter, or Warden and his 
8 the Eſtate of Inheritance; or Sole, in which the Maſter, Ge. 
> Eftate in him, and the Brethren,- or Giſtets, having College, and 
Common Seal in them, muſt conſent, or the Maſter alone has the Eſtate not having 


College, or Common Seal. Co. L. 342. a. 


So Hoſpitals are rp 5 Donative, or Preſentative. Co. L. 342. 4. 
The Maſter of an Hoſpital, who hae College, and Common Seal, may have 
a Writ of Right; for the Right, and Inheritance is in him. Co. L. 341. 5. 
If he has no College, or Common Seal, he may have a Juris utrum. Co, 
L. 34%. 4. RV IT x = 


(B) TUhat are diſſolved. and given to the King. 


Y the St. 27 H. 8. 28. The King ſhall have and enjoy to him and his Heirs 
for ever all Monafteries, Priories, and other Religious Houſes, not having 
in Lands, &c, above the clear Yearly Value of 200 J. and all Manors, Granges, 
Meaſes, &c. belonging to them; and alſo all Monaſteries, Abbeys, and Priories, 
Which within one Year before were granted to him, or otherwiſe ſuppreſſed and 
diſſolved, and all Manors, Cc. belonging to them. "x 

By the St. 31 H. 8. 13. The King ſhall have and enjoy, to him, his Heirs and 


Succeſſors, all Monaſteries, &c. Hoſpitals, Cc. and other Religious and Ec- 


cleſiaſtical Houſes before diſſolved, or given up, or thereafter to be diſſolved, 


or given up. = 


o What not. 


1 
. 


1 UT — La Hoſpital was given to the king by theſe Statutes, but Religious 


LY and Ecclefiaſtical Hoſpitals only. Co. L. 342. 4. | 

Tho' after Foundation, or when founded, it was ordained that a Prieſt ſhould 

be maintained to celebrate, Divine Service, or to pray for the Soul of the Founder 

or others, and the Poor of the Hoſpital to join with him. Co. L. 342. 4. 
So, by the St. 37 H. 8. 4. No Hoſpital was given to the King, except where 

the Donor, &c. had expelled the Prieſts, Wardens, &c. between 4 Feb. 27 H. 8. 

and 25 Dec. 37 H. 8. or where King H. 8. by Commiſſion, Cc. bad ſeiſed it. 

CO. 342. 6 © | | 


C*: N 
0 0 
% * * 2 


HOSTLER 


4 


HOST LE R, or INN-KEEPER 
Vide Action upon the Caſe for Megligence, (B 1, &c. Pleads 


er, (2 Q. 


rr nen 6-7. 
Vide Guardian, (G. 2. — Parceners, (C. 4.) 


HOUSE OF CORRECTION, 


Vide Juſtices of Peace, (B. 82, 83.)—U/es, (N. 6.) 


HOUSEHOLD OFFICERS. 
Vide Officer, (F.) 


HUE AND CRY. 
Vide Hundred, (C. 1, &c.)—Pleader, (2 8. 1, &c.) 


ee . 
(A) Hundzed, to whom it belongs. 


ING Alfred divided his Realm into Counties or Shires, and the County 
into Hundreds. Ray. 363. i 

Every Hundred originally was Parcel of the Poſſeſſions of the King, and belong- 
ed to the King. 1 Vent. 403. 2 Rol. 73. B. 11 H. 4. 89. 6. 

And the King had granted it to others in Fee, for Life, or in Farm. Per Hale, 
Vent. 404. 2 Rol. 73. J. 32. 


Vent. 405. 

So a Subject may have it by Grant, or Preſcription. 2 Rol. 73. I. 35. 11 
H. 4. 89. 6. 5 

Or, by Diſſeiſin. 2 Rol. 73. l. 40. 

Or, as appurtenant to his Manor. 2 Rol. 73. J. 50. 

But by the St. 2 Ed. 3. 12. Hundreds and Wapentakes let to Ferm by K. Ed. 3. 


the Counties, ſhall be adjoined again to the Counties, and from henceforth ſhall not 
de ſevered from them. _ | | | 

And by the St. 14 Ed. 3 9. All Wapentakes and Hundreds, which be ſe- 
rered from the Counties, ſhall be rejoined to them, as before this ime hath 
been eſtabliſhed by another Statute ; and that the Sheriffs hold the ſame in their 
own Hands, &c, | 

And therefore, ſince theſe Statutes, the Bailiwick of the Hundred belongs to 
the Sheriff. R. Ray. 364, 5. | | 


Vor III. 6 E And 


And when granted to a Subject, it is a Franchiſe, or Liberty. 4 Mod. 343. 


for Term of Life or otherwiſe, which were ſometimes annexed to the Ferms of 
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(C. 2.) 


HU N D R E D. 


And it _ t be ſevered from the wy by a Grant of the Kiog. 1 Vent 411. 
R, Shin. 4 on. 194. | | 
. Vide. Vhs Peace, "ts. 67. 5 „ N | 


- SDA Ee = (B) hundred Cont: 


HE Hundred Court was derived out of the County Court, and is of 
. the ſame Nature wi. the County Court, or Court Baron. 2 Inſt. 71. 
Inſt. 26 | 
4 By the King 's Grant 18 H. z. where it was held * Fortnight to Fortnight, 
It ſhall be now held from 3 Weeks to 3 Weeks. Brady's Appendix to Hiſt. of Bug. 
land N. 234. | 
Vide 8 1 I, 9 * * 5 5) 


: 0 Hue and Cꝛv. 


0. I .) How made. 


B Y the St. Mint. 13 Ed. 1. 1. 2. 1 frra fait en County, Hundred, &c, 
Et cbeſcum Pais ſerra iſint garde, que maintainant apres Robbery ou F elony 
fait, freſh Suit ſerra de Vill en Vill, et de Pais en Pais, &c. 

Et Pais n' avera, plus hong temps que 40 Fours, deiſnque face gree de la Robbery, 
ou del Misfait, ou reſtondra Corps des Migfeaſors. 

By the Sr. 8 G. 2. 16. Every Conſtable, to whom Notice is, given or left 
at his Houſe of a Robbery, &c. and every Conſtable of the Hundred, or Conſtable 
Sc. in any Town, Pariſh, Sc. within the Hundred, on Notice from the Party 
robbed or otherwiſe, ſhall with all Expedition make Hue and Cry after the Felon, 
Sc. on Pain of 5/, for Neglect, a Moiety to the King, a Moiety to him that ſues 
in fix Months, © be recovered with full Coſts. 


(C. .) Action againſt « the Hundred upon the Sr. of Wint. 
" $4 0-8; 


By Conſtruction. upon the S. Wint. 13 Ed. 1. If the Country does not appre- 


W hen it lies, hend the Felons within 40 Days, an Action lies againſt the Inhabitants of the 


Hundred, where the Robery was committed, for the Money or Goods whereof 
the Party was robbed. 

If the Robbery was in the Diviſion of ſeveral Hundreds, the Action ſhall be 
againſt the Inhabitants of both Hundreds. Vide St. Wint. 2. 

So, If the Robbery was in the Half Hundred of M. it may be againſt the Inha- 
bitants in Hundredo vocato, the Half Hundred of M. for that is an Hundred of 
itſelf. 1 Brownl, 156. 

Or, if it be againſt the Inhabitants in dimid Hundred de M. it will be well. 
R. 1 Brewnl. 1 56. ; 

If a Man be aſſaulted in the Hundred of A. and flies into the Hundred of B. 
and there is robbed, the Action ſhall be againſt the Hundred of B. alone 


Fe. Hutt. 125. 


But if he be ſeiſed by a Robber in the Hundred of A. and 9 to the 
Hundred of B. and there robbed, it ſhall be againſt the Hundred of A. D:#. 
1 Sid. 367. R. cont. for it ſhall be againſt the Hundred where he was robbed. 
Sal. 614. 

An Action lies againſt the Hundred, tho' no Hue and Cry was levied ; for that 
is the Part of the Hundred. Adm. cont. Bend pl. 157. Semb. acc. 2 Leo. 82, 174- 
7 Co. 6. a. 1 And. 159. 

'$o it lies, if a Waggon be driven out of the Highway by Day, tho it be not 
robbed till Night. 1 Sid. 263. 


So, if a Robbery be after Sun“ ſet, if the Robber can be known and diftinguiſhed. 
7 Co. 6. 4. R. 1 And. 159. Sti. 233. 


And 


. 


UN DNR 5. 


And it is not a Cauſe for a New Trial, that the Verdict was for the Plaintiff: 

when it is dubious, whether it was Day or Night. 1 /d. 254. . : 
So it lies, if the Robbery be upon the Dawning of the Day, when it is conve- 

nient for travelling. R. Cro. El. 270. R. 2 Cro. 106. 

If Notice of the Robbery was given in another Hundred adjoining ; fot 

he being a Stranger does not know the Limits of the Hundred. R. Ney. 155. 

R. 1 And. 159. 

If he ſays, that be was robbed, to one who inquires, what is the Matter, it is 
ſufficient Notice, R. Ny. 155. 

Tho' he refuſes his Horſe for Purſuit of the Robbers. R. Ney. 155. Mar. 

J. 28. thy | 
; Tho' the Notice was five Miles from the Place of the Robbery. R. Mar. 
a | ns, ä ü | | 
f So an Action lies againſt the Hundred, tho' the Felony be not committed in 
the Highway. R. 1 Mod. 221. Per Cur. cont. Sbo. 60. 

[It lies, though Plaiptiff, after the Robbery, paſſes by a Place where there are 
two Conſtables, without giving Notice, if he did not know of them, though he 
did not inquire, Semb. Whitworth v. Hundred of Grimſhoe, T. 42 & 33 C. 2, 
H. 33 G. 2. Wilſ. 105, 109: ] 


The Action regularly ſhall be by the Owner of the Goods: 


2 
If a Servant be robbed, the Maſter may maintain the Action. R. Cro. Car. 38. By whow 


Adm. 3 Mod. 287. D. Lat. 127. Sti. 156. 4 Mod. 30 5. 

Or the Servant may maintain the Action, tho' robbed of the Money of another. 
Adm. 2 Leo. 82. R. 1 Brownl. 155. R. 4 Mod. 30 5. Sal. 613, 614. 

So, if the Servant deliver Money of his Maſter to 4, and the Servant and 
A. are both robbed together; the Servant may maintain the Action for the Whole. 
3 Mod. 288, 289. | | | 

By the St. 8 Geo, 2. 16. Proceſs againſt the Hundred ſhall be ſerved only on 
the High Conſtable of the Hundred, who ſhall give publick Notice of it in ſome 
Market Town of the Hundred the next Market Day, or if no Market in the 
Hundred, in ſome Pariſh Church after Divine Service, and enter an Appearance, 
and defend the Suit for the Hundred. 


But an Action does not lie againſt the Hundred for a Robbery within an Houſe; 


for every one ought to defend his Houſe at his Peril. R. 7 Co. 6. 4. R. Cro. Bj, When k devs 


not lie. 


753. R. Mo. 620. R. 3 Teo. 262. 

Tho' taken in the Highway, and afterwards carried into an Houſe, and there 
robbed. Semb. Sal. 61 5. | | 

Nor, for a Robbery in the Night; for that is not convenient for travelling. 
R. 7 Co. 6. a. Mo. 620. 1 Leo. 57. 1 Ad. 159. | 

Nor, in the Morning ante Lucem. R. 7 Co. 6. U. Sav. 83. Sti. 233. 

Tho' taken in the Day, and afterwards tobbed in the Night. Semb. Sal. 
615. 
8 tho' it lies, without Notice of the Robbery by the Party to the Hundred 
ſince the Sz. of Winton 7 Co. 6. 2 Leo. 174; 

Yet, by the the S7. 27 El. 13 The Action does not lie, unleſs the Party, with 


as much convenient Speed as may be, make known the Robbery to ſome near 


Town, Village, or Hamlet. | | 

And he ought to give Notice as ſoon as he can. R. Noy. 155. 

Nor, by the Sf. 8 Geo. 2. 16. unleſs, with as much convenient Speed as may 
be, he give Notice to the Conſtable. of the Hundred, or ſome Conſtable of Pariſh, 
Ec. near the Place of Robbery, or leave Notice at bis Dwelling-houſe in Writing, 
deſcribing the Felon, Time, and Place of the Robbery, and in twenty Days after 
the Robbery give Notice in the London Gazette, deſcribing the Felon, Time, and 
Place of Robbery, Goods and Effects of which he was robbed. | 


[If Bank-Notes are not well deſcribed (by Dates, Numbers, &c. he remem- 


bring them, Q. if he does not) Plaintiff ſhall recover neither for them, nor any 
ether Thing, tho' well deſcribed, mb. Barnes 458. ] 


[If 
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f a Town on the Side be nearer. 


1 And. I 59. 


H 1 N. D R E D. 


(tf a material Deſcription, of One of the Robbers is not mentioned in the Ca- 
rette, as that he had particular large red Eye-brows. Bid. 

[If the whole Sum of which the Plaintiff is robbed is not mentioned in the Ga- 
zette, ſemb. Whitworth v. Hundred of 3 T. 32 & 33 G. 2. H. zz G. 2. 
2 Will. 105, log. 

But it is ſufficient to give Notice to the next Town in the High Road, tho' 
Ny. 52. 1 And. 158. 1 Leo. 

Tho' the Town to which Notice is given is out of the Hundred. 
1 Leo. 57. 

[If a Man is robbed ſoon after ſix, rides through'a Village without giving Notice 
tells Men on the Road, at Seven gives Notice to an Innkeeper at a Town wo 
Miles and an half off, and then gives Notice to the High Conſtable three Miles of, 
between Eight and Nine o'Clock ; 5 is good Notice, within 8 G. 2. c. 16. Bull 
v. Hundred of Weymerſley, M. 16 G. Str. 1170.] 

So, by the St. of Mint. the Country has forty Days to anſwer for the Bodies 
of the MalefaQtors ; and therefore it is bad, if the Original be teſte'd within forty 
Days after the Robbery committed. 

So, by the Sz. 27 El. 13. The Action does not lie blah the Hundred, if it 
be not proſecuted within a Year after the Robbery committed. 

And the Year. ſhall be taken, incluſive of the Day of the Robbery. P. 
per 2 J. Warb. cont, Hob. 139. 2 Rel. 520. J. 47. R. 1 Brownl. 156 Vid. 
Temps, (A.) 

So it does not lie, if the Robbery be not in the Highway. R. Sho. 60. R. 
cont. 1 Mad. 221. Vide ante, (C. 2.) 

So, tho' upon the Sz. of Wint. the Action lay, if all the Robbers were not taken 
D. 7 Co. v8, 1 Sid. 11. Per 2 J. Dy. y. 370. 4. in Margin; 

Yet, by the . 27 El. 13. No Hundred {hall be chargeable, if any of the 
Robbers be taken. 

If any be taken before the Action commenced, tho' he be taken after the 
forty Days after the Robbery. Co. Ent. 348, 349. The Pleading is, hucuſque 
non ceperunt. Semb. 1 Sid. 11. 

So, if any be taken, though he be not taken upon the Hue and Cry, but in 
any other Part of the County. Per Hale, 1 Vent. 119. 

If the Robber be charged with the Robbery in the Preſence of a ſuſtice of 


Ny 52. 


Peace, it ſhall be a Taking, altho no one lays his Hand upon him. R. 1 Vent. 
118, 225. 2 Keb. 760. 2 Lev. 4. 
So, if he be found in Gaol for another Offence, and is indicted he that 
Robbery. 
But a Taking upon Suſpicion, if he be acquitted, 1s not ſufficient. Per Periam, 
Dy. 370. a. in Marg. 


So, by the Sr. 27 El. 13. No Hundred ſhall be charged, unleſs the Party 
make Oath within twenty Days before the Action brought, that he knows not 
the Robbers, or ny of them, before ſome Juſtice of Peace of the Hundred, or 


near it. 


If the Action bs diſcontinued, and a new one commenced, there ought to 
be ſuch Oath within twenty Days before the new * R. 1 Sid. 1 1 
Keb. 

And 4 Oath, that be does not know the 8 is not ſufficient, without ſaying 
0 or any of : them. Semb. Ney. 

The Party robbed muſt make the Oath. 

If the Action be by the Maſter, where his Servant was robbed, the Servant 
muſt ſwear, and not the Maſter. R. Cro. El. 142. 1 Leo. 323. R. Co. Car. 35, 
336. Adm. 3 Med. 288. Sal. 613. 

If the Maſter brings the Action upon a Robbery of two Servants both muſt 
make Oath. 3 Mod. 288. R. inter Aſbconib and Hundred of Eitham B. R. 2 
& M. Sho. 94, 241. 

If the Servant delivers Part of the Money to another who travels with him, 
and they are both robbed together, both muſt make Oath. R. inter Ali cou” and 


Hund. of Eltham. 3 Mod. 288. ; 
3 Tbo 


. . | 

Tho' one be a Quaker, and refuſe the Oath. 3 Mod. 288. Sal. 614. 

But if the Maſter brings an Action upon the Robbery of two Servants, and one 
only ſwears, he ſhall recover for ſo much as was in his Poſſeſſion. 3 Med. 289. 
Sal. 613. Carth. 146. | | 

If the Maſter delivers Part of his Money to his Servant, and they are robbed 
together, and the Maſter brings the Action, it is ſufficient if the Maſter alone 
ſwears ; for the Money delivered to the Servant remains in the Poſſeſſion of the 
Maſter, if he be robbed in the Preſence of the Maſter. R. inter Jones and Hun- 
dred of Rumiey 1658. 3 Mod. 288. Sal. 613. Carth. 146. | 

So, if the Servant delivers Part of the Money to A. and they are robbed toge- 
ther, and afterwards the Servant brings an Action for the Whole; it is ſuf- 


ficient if the Servant alone makes Oath ; for the Whole was in his Poſſeſſion. 


And if the Servant be robbed of Money in the Preſence of the Maſter, and 
the Maſter alone ſwears, and brings an Action, it is ſufficient, tho' the Servant 
knows ſome of the Robbers, and informs his Maſter of it. R. 3 Mod. 288. 
Carth. 145. 

80 . Action lies, tho' the Party after the Oath detect the Robbers. R. 
Mar. pl. 28. | l i 

So, if the Oath be taken by a Juſtice of Peace out of the County it it is ſuf- 
ficient; for it is a miniſterial Act. R. Jen. 239. Cro. Car. 211. | 

If N of Peace refuſes an Examination, an Action upon the Caſe lies againſt 
him; for he is only miniſterial. Semb. 1 Leo. 323. 

If the Oath be taken by a Juſtice of Peace within the County, altho' it be not 
within the Hundred, it is ſufficient. R. Sal. 614. x 

| So, by the Sr. 8 Geo. 2. 16. No Action ſhall be brought, unleſs before Com- 
mencement the Party before the Chief Clerk, or Secondary, or Filazer of the Coun- 
ty, or Clerk of the Pleas of the Court where the Action is brought, or Sheriff of 
the County. give Bond of 100 J. Penalty with two Sureties to the High Conſtable 
of the Hundred, with Condition to pay Coſts if the Plaintif be nonſuit, diſcontinue, 
have a Verdict, or Judgment on Demurrer againſt him. | 

Which Bond ſhall be certified by ſuch Chief Clerk, &c. to the Chief Clerk 
or Secondary in B. R. or Filazer of the County in C. B. or to the Clerk of the 
Pleas or his Deputy in the Exchequer, before Proceſs ſhall iſſue in ſuch Suit. 

None ſhall take for ſuch Bond more than 5 s. beſides Stamp-Duties, nor more 
than 2s. 6d. for making ſuch Certificate, and 25. 64, for filing it; and the 
Chief Clerk, &c. upon Requeſt ſhall deliver it. over to the High Conſtable 

ras. | 
l So, tho' it lies fince the St. of Winton, tho the Robbery was on a Sunday. R. 
1 Brownl. 156, Per 3 F. Mont. cont. 2 Rol. 59. 2 Cro. 496; | 

Yet, by the St. 29 Car. 2. 7. If any, who ſhall travel on the Lord's Day, ſhall 
be then robbed, no Hundred ſhall be anſwerable for it, but the Perſon ſhall 
be barred from bringing any Action for the ſaid Robbery. 

But if a Man be robbed in going in his Coach to Church he ſhall have 
an Action againſt the Hundred; for that is not Travelling within the Intent of of 
the Sf. 29 Car. 2. K. in C. B. (7 Geo. inter. Taſhmaker and Hundred of Edmon- 
on. Comyn's Rep. 345.) a 

(By ſtat. 22 G. 2. c. 24. None ſhall recover above 2001. unleſs there were two 
Perſons together at the Robbery, to atteſt the Truth of it.] 


As to the Proceeding, Declaration, Plea, Cc. in an Action upon the St. of 
Vinton, Vide in Pleader, (2 S. 1. &c.) 
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If there be Judgment againſt the Hundred, it may be levied againſt the Inha- (c 5) 
bitants of the ſame Hundred by Fieri facias. How the 


So it may be levied upon any one, who has Lands in his Poſſeſſion within the r K 
Hundred, tho' he has no Houſe, nor Lodging there; for he is an Inhabitant. ſhall be levied 


K. 2 Saund. 423. 


Upon a Leſſee, or Purchaſer after the Robbery committed. R. Ney. 155. 
Vol. III. 6 F 1 


80 
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So it may be levied upod one or tu of the Inhabitants. 

Put if a Man come to inhabit in an Hundred after a Robbery done, he ſhall 
not be charged. R. Iut. 125. Cont. fer Bar chley, Mar. pl. 28. " 

So, if the whole Debt be levied upon one or two of the Hundred, by the S.. 
27 El. 13. on Complaint to two Juſtices of Peace of the County (Quorum unus) 
in ot near the Hundred, they may aſſeſs rateably all the Towns, c. within the 
ſame Hundred, or in the Liberties within the ſame, for the Relief of him 
againſt whom the Plaintiff took Execution; and the Conſtable of each Town, Ge. 
may rateably aſſeſs the ſaid Sum on every Inhabitant, and, if he refuſe to Pay, levy 
it by Diſtreſs and Sale, &c. 2 44> 45. 

And by the ſame Statute, The Hundred, where Default of Freſh Suit on Hue 
and Cry was made, ſhall anſwer half the Damages recovered againſt the Hundred 
in which the Robbery was committed, to be recovered by Debt, &c. at the Suit 
of the Clerk of the Peace. | 

By the Sz. 8 G 2. 16. öfter Judgment againſt. the Hundred, no Proceſs ſhall 
be ſerved on the High . Conſtable or any Inhabitant, but the Sheriff on Receipt 
of the Writ of Execution ſhall ſhew it gratis te two Juſtices of the Peace in or 
near the Hundred, who ſhall ſpeedily Cauſe an Aſſeſſment to be levied. purſuant 
to the St. 27 El. 13. and alſo for the neceſſary Expences of the High Conſtable 
above the Coſts and Damages recovered, of which on Notice from the two Juſtices, 
he ſhall give an Account and Proof on Oath to their Satisfaction, having firſt cauſed 
his Attorny's Bill to be taxed. 91280 Lene li: | 

The Sheriff ſhall pay the Money levied to the Parties without Fee, and indorſe 
the Day of receiving the Writ of Execution, and not to be called upon for a Re- 


turn till ſixty Days after. . 
And the like Aſſeſſment ſhall be in caſe the Plaintiff be Nonſuit, diſcontinue, 


* 


or have a Verdict or Judgment on Demurrer againſt him, if by Inſolvency of the 


Plaintiff or his Sureties, he cannot be reimburſed on the Bond of 100 1. Penalty; 
and the Money levied ſhall be paid to the Juſtices for the High Conſtable in ten 
Days after it is levied. N | 5 83 | 
And the Juſtices may limit a Time not exceeding thirty Days for levying ſuch 
Aſſeſſment; and the Officer appointed refuſing or neglecting to levy and pay 
the Money, Gc. in ſuch Time forfeits double the Sum. | 
[By flat. 22 G. 2. c. 46. the fat. 8 G. c. 16. relating to Execution on Hue and 
6 thr Cry, is extended to all Executions againſt the Inhabitants of a Hundred. ] 
* Vide the * | 


St. 30 Geo. 2, 
3. S. 116.that 


. . 


Land Tax, or | 


a Robbery, . 
3 in Com- SB A ND A N D W I F E. 


can fe the Vide Chaſe, (H. 1, &c.) —Juſtices, 8. 7. —Juſtices of the Phe, 

unleſs the Per- | 

ſons carrying H 

ET... ' Vide Baron and Feme.—Chancery, (2 M. 1, &c.) 
nr e 


Hundred for (B. 47. 49.) 
the Money be 
Vide Courts, | (O. 1.) 
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IDEMPTITATE' NOMINIS. 
(A) Mhen it lies 


T HE Writ of Idemptilate Nominis lies, when a Man is taken or moleſted by 
Proceſs againſt another of the ſame Name. F. N. B. 268. 

And it ſhall be directed to the Eſcheator, or to the Sheriff, if a Man or his Goods 
are taken by Proceſs againſt another directed to them. F. N. B. 268. | 

If he be taken by Proceſs againit an Accomptant out of the Exchequer, it 
ſhall be directed to the Treaſurer and Barons of the Exchequer. F. N. B. 
268. A. : 

If by Proceſs after Outlawry in B. R. or C. B. it ſhall be directed to the Juſtices 
of the ſame Court. F. N. B. 268. B. 

So, it (ſhall be directed to the Juſtices of Gaol-Delivery, or of the Peace, if he 
be moleſted by Proceſs upon Indictment before them. F. N. B. 268. C. 

So it lies after Judgment and Execution ſued. R 2 Cro. 624, Semb. cont, 
Hob. 330. | 

This Writ directed to the Juſtices ſeems to be only a Commiſſion to them 
to make Inquiry of the Truth, upon which they award a Writ of Inquiry to the 
Sheriff. F. N. B. 268. B. | | . 

And thereupon, the Attorney General may plead, quod eff eadem Perſona ; 
which ſhall be tried by a Juty, and Judgment according to the Verdict. Hob. 

330. 
gt a Man taken by a Capias Utlagatum may come into C. B. and pray a 
Writ of Inquiry whether he be the ſame Perſon, without ſuing an Idemptitate 
Nomints. F. N. B. 268. B. | 

So upon an Exigent a Man of the ſame Name may offer himſelf to anſwer ; 
and if the Plaintiff ſays, that he is not the ſame Perſon, he ſhall put the Dif- 
ference of the Names, and according to ſuch Difference, the Exigent ſhall be 
awarded, F. N. B. 268. B. * 

But where a Man appears by Superſedeas upon an Exigent returned outlawed, 
the Plaintiff cannot ſay, that he is not the ſame Perſon, and ſo defeat the Outlawry, 
without a Writ of Idemptitate Nomints, F. N. B. 268. B. 

So upon an Exigent on an Indictment a Man cannot ſay, that he is of the 
ſame Name, and pray that the Attorney General may put a Difference of Names, 
for it would be changing the Indictment; but the Party if he be aggrieved muſt 
have an 1demptitate Nominis. F. N. B. 268. C. 
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| Hit 
(A) Jdeof, TUho ſhall be. 5 1 
ERS ON S who are Non compotes Mentis are Ideots, or of Non ſane Me- 


mory. | wt | 
[deots + Fatui naturales, which were of Non ſane Memory 4 Nativitate. Co. 1 
L. 247. a. Staundford's Pre. R. 34. 6. | 1 

And it is ſufficient to find him ſo, if he has not any Uſe of Reaſon: As, if he Wie! || 
cannot count 20d. F. N. B. 233. B. 5 ee 
Has no Underſtanding to tell his Age; who is his Father or Mother, Ge. c 
F. N. B. 233. B. 

What will be for his Profit or Loſs. F. N. B. 233. B. 


But 
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or know Letters. F. N. B. 233. B. 


fatuos alienentur, Cc. 


Caries to him and his Family. S- Pre. R. 35. a. Mo. 4. Dy. 1 a. 


4 Co. 127. 4. 


e * * 4 K. N. * 
l - 
- : 
© 
4 
* 


15 0-S. 
But a Man ſhall not be called an Ideot, if he has the Underſtanding to learn, 


To read by the Inſtruction, or Information, of another. F. N. B. 233. B. 


(B) Lunatick, &c. 


O, if any Perſon be by Sickneſs or other- Accident 9 of the Uſe of hi 
Reaſon, he ſhall be (eſteemed Non compos Mentis. Co. L. 247. a. 
Tho' he be a Lunatick, and have lucid Intervals. Co. L. 247. a. ** 
[If a Man loſes his Speech by an Apoplectick Fit, tho he ” Ll ſome Signs of 
Senſe, a Commiſſion may be granted againſt him. Pitt's caſe, 7. 7 G. 2. B. R. 
H. 52.1 | 


| 


(C.) The King all have the Cuſtody of them. 


What Intereſt the King has. 


HE King, of Right, has the Protection and Defence of all his Subjects, 
their Lands, and Goods. F. N. B. 23a. A. 

And therefore, by the St. Prærqg. Reg. 17 Ed. 2. 9. Rex habebit Cuſtodiam ter- 

rarum Fatuorum naturalium, capiendo exitus earum fine V. oft, & inveniet eis neceſſaria, 


de cujuſcungue feodo, & prft Mortem eorum reddit baredibus, ta gucd nullatenus per eoſdem 


And by the ſame Sr. 17 Ed. 2. 10. Rex providebit, fi quas, gui prius babuit in- 
fellectum, fuerit non _ Mentis, ut quidam ſunt per lucida. intervalla, quod terre 
cuſtodiantur fine vaſlo, & ipſe & familia inde ſuflincantur competenter, & reſiduum cuſto- 
diatur ad opus ipſorum, ita quod prædictæ terræ infra prædiclum tempus nullatenus alie- 
nentur, nec Rex aliquid de exitibus recipiat ad opus ſuum. 

This Prærogative ſeems to have commenced tempore Ed. 1. St. Pre. R. 

b. 
—_ therefore, the King himſelf ſhall have the Cuſtody of an Ideot, his Lands, 
and Goods. 4 C. 126, 

And ſhall have them during the Life of the Ideot. St. Pre. R. 34. 4. 4 
Co. 126. a. Dy. 26. in Marg. 

The King may take the Profits of an Ideot's Estate to his Uſe, allowing Neceſ- 


So he may demiſe his Lands, rendring Rent. St. Pre. R. 35. 

So the King may grant the Cuſtody of an Ideot, his Lands, 2 Goods to ano- 
ther. 2 Ca. Cha. 70. I And. 23. 

So he may grant them to another, without Security to account. 3 Mod. 43. 

And ſuch Grant extends to the Executor or Adminiſtrator of the Grantee, 3 
Mod. 44. Shin. 39, 177. 

So he may commit the Care of a Non compos to tee ſo that his Family be 
maintained, and nothing waſted. 4 Co. 127. 6. 

But the King is not ſciſed of the Lands or an Ideot; for he remains ſeiſed of 
the Frechold. 4 Co. 126. a. St. Pre. R 35. 6. 

So the King out of the Profits muſt allow Neceſſaries for him and his Family. 
St. Præ. R. 35. a. 

Muſt make Reparations. Sf. Pre. R. 3 5. 4 

So a Grant of the Cuſtody to another and his Executors, will not be good 
to the Executor. 9. 2 Ca. Cb. 70. I Ver. , 137. Skin. 4 

8 the King ſhall not have a Copyhold, which 3 to an Ideot. 4 Ce. 
126 

Nor a Right, or Title of Entry, or Action. St. Pre. R. 3 5. b. 

So, after the Death of an Ideot, the King upon an Ouſter-le-mains ſhall reſtore 
the Land to the Heir. St. Pre. R. 35.9. 

So the King has no Intereſt in the Perſon of a Lunatick, &c. as of an Ideat. 


- 


Ws Nor 


r. 


Nor can he grant the Cuſtody of him and his Lands, to the Uſe of the Grantee. 
4 Co. 127.6. R. Mo. 4. 1 And. 23. Bend. 17. Dy. 25. 6. | 

Or, without Securizy to account to him, if he becomes Comfos; otherwiſe, to 
his Executor or Admjhtiſtrator. - 3 Mod. 43. A Dy. 26. a. 

[The King's Gragt of a Lunatick's Eſtate, without Account, is void; but the 
King, or Lord-Chgncellor,, by Authority of the Sign manual, may allow ſuch a 
yearly Maintenance to the Committee, as amounts to the yearly Value of the Lu- 
natic's Eſtate, Sheldon v. Forteſceue, A. P. 1731. 3 P. I, 104. | 

[if Cuſtody of Lunatick is granted to Huſband and Wife (ſhe being next of 
Kin) it determines on her Death. Ex parte Lyne, M. 9 G. 2. C. T. 7 143.1 

Yet he ſhall preſent to a Church for a Lunatick. Win. Ent. 629. (603. ) 
How a Commiſſion for an Ideot, Lunatick, Fe. ſhall be granted, Vide in Chan- 
ce. (3 Q | 

If the King be informed, that ſuch a one is an Ideot, or Non ſane, he ma 
bring him before his Chancellor to be examined, and afterwards an Inquiſition, 
may be awarded to inquire, whether he be an Ideot, Non ſane, Cc. St. Pre, 
Reg 24. 

Before the Chancellor, or any other whom the King ſhall appoint, Sf, Pre 
Reg. 24. 6. 

* 4 King may award a Writ to the Eſcheator or Sheriff, guod in propria 
Per ſend ad itlum acredat & ipſum viis & nid s. Cc. examinet, & nhilominus per Sa- 
cramentum, &c. inquiret fi Idiota fit, necne; & fi fit, utrum d Nativitate, aut ab alis 
& quo tempore, & /i lucidis gaudeat inte Vuilts, Cc. F. N. B. 2 8 

And if he be found an Ideot by Office, and die; the King may afterwards ſeiſe 
his Lands; for he muſt reſtore them to his Heir. St. Pre. R.; 5. 6. 

So, if he be found an Ideot for 8 Years, theſe Words, 8 Nars, ſhall be rejected, 
for finding, that he is an Ideot, generally, is ſufficient, and the Addition will be 
Surpluſage. - R. 3 Med. 43. 

If he be found an Ideot and that he aliened, without ſaying, how, or for 
what Eſtate, it is ſufficient to give the Cuſtody of him, and all his Lands to the 
King. R. Ley. 25. 

But before Office the King cannot ſeiſe the Lands of an Ideot, or Non ſane 
Perſon. 4 Co. 127 4. | | 

And no Office can be found after his Death. 4 G. 127. 4. 

So a Man, who takes upon him the Care of a Luoatick, &c. of his own Head, 
ſhall be accountable as Bailiff to him, his Executors, or Adminiſtrators. 4 Co. 127. 
b. Vide Accompt, (A. 3.) 

[The Committee of a Lunatick cannot make a Leaſe of the Lunatick's Lands 
by Law. Niipe v. Palmer, J. 33 & 24 G. 2. 2» Will. 1 zo.] 

And if he inveſts the Perſonal Eſtate of the Lunatick in the Purchaſe of 
Land, it ſhall be diſtributed as Perſonal Eſtate, and not go to the Heir, R. 
2 Ver. 192. 

But if a Man be found an Ideot, &c. or Non ſane, by Inquiſition and Examination 
before the Eſcheater, or Sheriff, he may in Perſon, or by bis Friends, come 
before the Chancellor and King's Council, and pray to be examined there, 
F. N. B. 233. St. Pre. R. 36. a. 

And he may have a Writ to bring him before the King's Council. F. N. B. 
433. K. NA. N. 30: 6. | 
And if he be found no Ideot, the firſt Inquiſition before the. Sheriff, &c. 
though it be returned, ſhall be void, without a Traverſe. F. N. B. 233. St. Pre. 
R. 36. a. 

[By fat. 17 G. 2. c. 5. , 20 & 21. Two Juſtices may order a Lunatick to be 
confined in any Place in the County, if his Settlement is in the County, if not, 
to ſend him to his Settlement ; the Expences to be raiſed by Warrant of two Juſtices, 
by Sale of his Goods, or Rents of his Lands; and if he has not an Eſtate to pay it, 
above what is is ſufficient to maintain his Family, then by his Pariſh : But this 
is not to abridge the King, es a., Sc. nor the Friends or Relations. 

[By Hat. 14 G. 3. c. 49. Madhouſes are regulated. None may keep more than 
one Lunatick (except committed by Chancellor) on pain of 500 J. without annual 

Vor. III. © | Licence 
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upon Office. 


F.0D © Od 1 
Licence * Commiſſionets appointed —— of Phynciane, fok ſeven * 
round London, and by Quarter-Seſſions elſe where. 
No Perſon to keep two Houſes ; — to viſit Houfes once a Year, or 


wha Rig, 1 by Chancellor or either Chief Juſtice, or when they think fit, and 
examine Perſons confined. Commiſſioner may, on Application, inform a Perſon 


applying of the Name of a Perſon confined, and where, and by whom. Keeper 


receiving a Patient without Order from Phyſician, Surgeon or Apothecary, or not 


ſending Notice to the Secretary of the Commiſſioners, in three Days near London, or 


fourteen Days elſewhere, forfeits 100/. This AR gives n no new Juſtification, but 
all gr be Juſtified at Common Law. 


(D ) Acts by a Non compos. 
(D. 1.) What are void. 


LL Acts, which an Ideot, or Non compos, can do, concern his Life, his 
Lands, or his Goods. 4 Co. 124. à. 
By the Civil Law, all Acts of a Non compos are void, without the Aſſent of 
his Tutor. 4 Co. 12s. 6. 
By the Common Law, every Diſpoſition by Will by a Non compos is void. 


Vide Deviſe, (H. 1.) 


So a Deed by a Non compos is void. Ca. Parl. 154. 

As, if a Non compos execute a Surrender of his Eſtate for Life, it will be void, 
R. Ca Parl. 1 53. R. in B. R. and afterwards affirmed in Parliament. 3 Mad. 310. 
Sal. 427. Comb. 438, 468. 

So a Grant of a Rent-charge by a Non compes will be void. Ca. Parl. 183. 

So, if a Non compos make a Feoffment by Letter of Attorney, it will be void, 


as to all except himſelf. 4 Co. 125. 4 


Altho' it be reaſonable, * for the Benefit of his Family. 2 Ver. 414. 

[By „at. 1 5 G. 2. c. 30. If Lunatick under a Commiſſion, or whoſe Perſon and 
Eflate by Act of Parliament is committed to the Care of Truſtees, ſhall marry 
before declared of ſane Mind by the Lord Chancellor, Cc. or ſuch Truſtees re- 
ſpectively, ſuch Marriage is void to all Intents. This Act was ſuppoſed, at the 
Time, to be made on Occaſion of Mr. Newport, natural Son to the late Earl of 
Bradfard, who had left him a very great Fortune, with Remainder to another 


Perſon.] 
(D. 2. What only voidable. 


But a Feoffment by a Non compos in Perſon is only voidable. 4 Co. 125. 4. 


(D. z.) What he may do, if he becomes Sane. 


If a Lunatick becomes of Sane Memory, he may afterwards make a Feoff- 


ment, &c. 
But if found a Lunatick by Commiſſion, the Chancery will direct, that in order 


to make a Settlement he ſhall levy a Fine in C. B. and it ſhall be tried upon Iſſue 
there, whether he be Compos. 1 Per. 1 55. . 


Vide Chancery, (3 Q.) 
(D. 4.) How avoided. Z 


If an Ideot make a Feoffment or other Conveyance of his Lands and Tenements, 
after Office found, the King ſhall avoid them. St. Pre. R. 34. b. 35. 6. 4 


Co. 127. 4 
So if a Lunatick, or other Non Compos, make a Feoffment, &c. upon Office 


found it ſhall be avoided. 4 Co. 127 4. 1 Ca. Ch. 113. 


And upon Office it ſhall be avoided, as to 2 090k or Non Compos himſelf. 
Co. L. 247. 45 
4 For 
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e after Office upon a Scirr | facias againſt the Alienee, the Land ſhall be 
ſeiſed into the King's Hands, 4 Co. 126. 6. 
ow by -ſuch Seiſure the Freehold is reveſted in the Nm Compos. 4 Co. 
1:6 
Or it may be avoided upon an Information by the r General, as well 
as by Scire factas, 1 Ca. Ch. 113, 153 
So, by Office, his Grant of a FLO ſhall be avoided, tho! it cannot be ſeiſed 
by the King. 4 Co. 126. 6. 
So, after ( ffice, all Gifts by him of his Goods are avoided. 10 Co. 126. 5 
And all Bonds. 4 Co 126. 6. 
Or other Deeds. 4 Co. 126. 6. 
And if he be afterwards ſued upon ſuch a Bond or Deed, o long as the Office 
is in Force, a Super ſedeas reciting the Office ny be ſent to the Juſtices, 4 Co. 
126. 6. 
An Office found as to an Ideot relates to his Nativity, and avoids all Acts from 
that Time. 4 Co. 126. b. 
As to a Lunatick, &c. it relates to the Time, when he is found to be Non 
Compos., 1 Ca: Ch. 113. 
Yet where the Office has a RetroſpeR, a Purchaſer ſhall be allowed to traverſe. 
R. 1 Ca. Ch. 113. 


So, if there be an Alienation by a Non Compes in Fee, in Tail, for Life, (p. 5.) 
or e his Heir may avoid it by Entry, if his Entry be congeable. F. N. B. By tbe Heir 
202. F. 

Or, if it be not congeable, by a Writ of Dum non r ſuit Compos Mentis, F. N B. 
202. F. Vide Dum fuit infra AMtatem, B.) 

The Proceſs in a Dum non fuit Campos Mentis is the ſame as in a Pracipe quad 
reddat; viz. Summons, Grand Cape, and Petit Cape. F. N. B. 203. D. 
So the Heir may avoid the Alienation of his Anceſtor being Nen Compos, 
by Plea, as well as by 8 and Writ of Dum non ur Compos. Co. L. 


247. 6. 


D. 6.) When a {hall not be avoided. 


But an Ideot, or Perſon Non ſane, cannot himſelf have a Haw non fuit Compos z 
for he cannot Gultify himſelf. Cont. F. N. B. 202. C. D. R. acc. 4 Co 123. 
5. S:mb. Cont. Ca. Parl. 13. 

And therefote, à Feoffment, Releaſe, or Grant, cannot be avoided by a 
_ Compss himſelf; for he cannot by Plea diſable himſelf. R. 4 Co. 123.6. Co, L. 

a. b. 

The- the Feoffinent, was by Attorney. 4 Co. 125. a, 

So, to a Bond by himſelf, he cannot plead, gave non fuit Compos. R. 4 Co. 

123 6, R Crs. El. 38. 

So a Non Comfpos ſhall not be aided by a Court of Fan, againſt an Alienas» 
tion which he himſelf cannot avoid by Law. K. 4 Co. 124. 4 | 

So a Feoffment, &c. by a Non Compos ſhall never be avoided by a Privy in = 
Eſtate, or Tenure: And therefore, it a Non Compos make a Feoffment, and die 409 
without Heir, the Lord by Eſcheat ſhall net avoid it 4 Co. 124. a. e 

So, if a Donee in Tail make a Feoffment, and die without Iſſue, it ſhall not j 90 
be avoided by him in Reverſion, or Kemainder. 4 Co. 124. 4. 10 | 

So, by the Sz. 4 Geo. 2. 10. Ideot, Lunatick, or Non Compos, being a Truſtee N 
or Mortgage may, or his Committee in his Name by Hirection of Lord Chancellor, Mi || 
Sc. on Petition may convey Lands, &c. as directed. | N 


So, if a Non Compos alien by Matter of Record, it ſhall never be avoided by 1 1 
him or his Heirs: At, if he levy a Fine, or ſuffer a Recovery. 4 Co. 124. 4. | Ul | 
Co. L. 247. 4. 10 
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CD 8 1. 
- $0 every Act, which be does in a Court of Record. binds bin and il ole. 


perſons for ever. 4 Co. 124. 4 
As, 2 5 Statute, Recognizance, Gr. 4 Co. 124. a. 12 F. 4. 


(D. 7.) What Acts he may do. 


So a Non. Compos may maintain, or defend an Action. Poph. 141. 

If an Ideot ſue, he muſt appeat in Perſon, and any one who prays to be admit- 
ted as his Friend; may ſuc tor him. Semb. 2 Saund. 23S«: 
So, if an Action be againſt an Ideot, he muſt appear in his roper Perſon, and 
any one who can make a better Defence ſhall be admitted to defend for him. S. 
Pre. R. 36. 4 Co. 124. 6. 

But another Non Compos muſt appear by Guardian, if he be within Age, and 
by Attorney, if he be of full Age. 4 Co. 124. 6. 


f 


And if an Action be by the Committee of a Lunatick and not by himſelf, ig wil 


be bad. R. 1 Brownl. 197. Poph. 141. 

So a Non Compos ſhall not be puniſhed for Murder, or Felony, 4 Co. 124. 

But a Non Compos ſhall be puniſhed for High Treaſon. 4 Co. 124. 6. 

So the Latches of a Non Compos prejudices him as to a Title of Entry: As, if 
a Non Compos be diſſeiſed, and 'he Diſſeiſor die ſeiſed, &c. the Deſcent tolls 
his Entry. 4 Co. 125. 6. 

-But Latches'in a Non Compos * not bar him of bis Right: As, if the Diſſeiſot 


levy a Fine, Non claim for a Year and a Day at the . Law does not bar 


him. 4 Co. 125. 

So the Heir {hall not be barred of his Entry by the Latches of a Non Com- 
bas, tho' he himſelf be. 4 Co. 125. 3. 

[By the 4 G. 2.c. 20. Ideots, Lunaticks, Cc. or their Committees, by Direction 
of the Lord Chancellor, may aſſign Truſts and Mortgages, and be ordered to 
make ſuch Conveyances, in like manner as Truſtees and Mortgagees of ſane Mind] 


Vide Capacity, (D. 5.) ma 
480 AF LE. 
Vide Am endment, per Totum,—Pleader, (E. 39.) 


JE RS E x. (Iſle of,) 
V. ide IVavigetion, (F. 3.) 


we: Wed. el 000 A 
Vide Wreck, (A.) 


I M P. A * R E XA N G 


2 Abatement, (I. 19, 20.)—1nformation, (D. 5.)—Pleader, (D. 
| r, &c.) - 


IMPE A CHME NT. 
Vide Parliament, ( "By 8, &c.) 


ILM FP LIE ATIO N. 
Vide Deviſe, (N. 12, 13.) 


IMPORTA TION. 
We Vide Trade, (A. 4.—O. 2. 


1 MPOSITIO N S. 
Vide Prerogative, (D. 48.) 


IL MR ES SI ON. 
Vide Money, (B. 3.) 


2 — 
7 _ I 
—yB II _—_— 


I 


IMPRISONMENT. 


(A) what ſhall be a Pꝛiſon. 


LL Priſons are the King's Priſons. 2 Ii. 100, 589. 
And a Subject ſhall not have a Priſon of his own. 2 Inf. 100. 
By the St. Mert. 20 H. 3. 11. Magnates petierunt propriam Priſonam de illis 
quos caperent in Parcis & Vivarits ſuis quod Rex contradixit. 2 Inft. 100. 
And therefore, where the Lord of a Franchiſe has the Cuſtody of a Priſon, it 
is the King's Priſon. 2 Inft. 589. | 


And none can claim the Cuſtody of a Priſon as a Franchiſe unleſs he has alſo 
Gaol-Delivery. ' 1 Sal. 343. 

A Priſon cannot be newly erected, except by Act of Parliament, 2 Inſt. 70 5. 

By the &. 23 H. 8. 2. Juſtices of Peace in Efex, &c. may within a Year erect 
a new Gaol in their County and aſſeſs for it, &c. 

And by the Sz. 5 Eliz. 24. they may do it within ten Years afterwards : 

And by the St. 13 Eliz. 25. within ten Years after the former ten Years. 

By the St. 11 & 12 V. 3. 19. Juſtices upon Preſentment of Grand Jury at 
Afiiſes may build or repair Gaols in their County as the Quarter-Seſſions think 
fit, and aſſeſs in equa! Proportion, &c. for ten Years. Which was continu- 
ed by the S. 10 Amn. 14. for ſeven Years; and by the St. 6 Geo, 19. made 
perpetual. 


(5) Common Gaol. 


A Commitment upon a Conviction before Juſtices of Oyer and Terminer to the 
Gaol, without ſaying, 70 the Sheriff, is bad. R. 1 Sal. 348. 

So a Commitment by a Court in London ought regularly to be to the Sheriff. 
R. 1 Sal. 349. 

But a Commitment by another till he be carried to the Gaol, is well: As, a 
Commitment to a Meſſenger by the Secretary; for it ſhall be intended to be for 
ſuch Purpoſe. R. 1 Sal. 347. 

So, if a Commitment be not to the Common Gaol, the Warrant is not there- 
fore void. 1 Sal. 347. 

Vor. III. 6H And 
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And by the St. 6 Geo. 19. Juſtices of Peace may commit Vagrants and Crimi. 


nals for pay 9 to the Common G Gaol, or Houſe of -Correfton. \ 


*(C) ) Harſhalſea Pꝛiton. 
HE a Hine Marthalſcd chall be pin weh Limit as B. R. by Rule 


appoints. 1 Rol. 8 10. /. 50. 
And B. R. by Rule thay appoint it in any Place in England R. 1 Rol. 8 10. 
J. co. Cro. Car. N 
By the St. 19 
have the Cuſtody 2 th 
but the N of the Crown... 
But the Marſhal cannot for any Neceſſity, as by 
his Priſoners/in any but the antient Place, wane a Rule of Court. 


J. 45. Cro. Car. 4606. 


iff of Surry, or any, other Sheriff, ſhall not 
ears of 


Reafon of a Plague, Ge. keep 
I Rol. 8 10. 


And if a new Place be appointed by the Court, he muſt keep them there ſafely. 


1 Rol. 8 10. J. 50. 
[The Court will not enlarge the Rules hits the Priſon i is repairing, till the Pro- 
prietors undertake by Rule to repair it. N. B. They are obliged to repair, on 
pain of Forfeiture. Cafe of King's Bench Priſon, H. 12 G. Str. 678 
[The Court will not grant the Benefit of the Rules to any one in Execution for 
an Offence, even on Affidavit of 0 Rex *. N 7. FE. 1 193. 
Capt. Haye's caſe,” 7.30 Ty Str. 817, 843. * 
[ A Priſoner for a Contempt cannot have the Benefit of the Rules, Landen Jones's 
£ Caſe, M. 2G. 2. Str. $7] | Ini 
wr, A Leaſe of the Office of Marſhal to FY for Years 7 be ſo long live, will be good. 
26, 4 is fuk. Mod. Ca. $7.* . 02 | 
ry wde- By. flat. 27 G. 2. c. 17 The Pour 4 appointing: the Marſhal (which Office 
r bad been r in Fee by James iſt) is reveſted in the King, (Satisfaction being 
of the King's made for a Debt ſec1 p and various a IE 1 relating to the 


. Officers and Priſon.] © 
ſame.] 
IIt oh not appear the High- bar Money (Money paid into the Box of the 
Court of . R. on Motions and Affidavits made in Court) was ever paid to the 
Priſoners on the Common fide ; but is paid by the Secondary into the Hands of 
the Clerk of the junior Judge of B. R. to be paid over in equal Shares to the 
Judges of f. R. to be diſpoſed of for:ſuch charitable Purpoſes as they think proper. 
Fe 32 © 33 G. 2. 2 B. M. Ng - 
| (b) Fleet. 
VideChancery, HE Priſon of the Fleet is proper for the Chancery C. B. and Exchequer. 
(B.8.) | The Limits of the Priſon are the Walls; for Houtes within the Liberty 


of the Fleet are no Part of the Priſon. R. 2 Mod. 221. 

But by the St. 8& 9 V. z. 26. it is ſufficient to detain Priſoners in the Fleet, 
or Rules of the ſame. 

But the Warden by Licence of C. B. may keep his Priſoners in any other Place 
aſſigned by the Court Cro.-Car. 466. 

So B. R. may charge a Priſoner, in Execution there for the King's Debt, 
with Execution upon a ans againſt him for the Debt of a Subject. Dub. 


Dy. 297. 


(E) 


ing's Bench, or Marſhalſea, or either of them, 


acc 


1MP NIS ON M E N T. 487 
442 08d A sd of anttiozar otic 
5) Newgate, | 

Y Charter 1 H. = the Citizens of London ſhall have the Cuſtody of 


Newgate. 


But the Court cannot take Notice, that the Keeper of Newgate is an Officer 


| f Gaoler, Who thall be. 


HE King may make a Subject Keeper of a Priſon. 2 Inf. 100. 


And therefore, where the King grants to a Corporation a Gaol within their 
Precint, the Mayor, &c. is Gaoler, 


So the Sheriff has the Cuſtody of the County Gaol. 
And cannot farm his Gaol. 1 


So, if he gives the Gaol to a Servant, who ſells it, and gives the Money to the 
Sheriff, R. Mo. 


81. 
By the St. 14 ka. 3. 10. All Gaols ſhall be rejoined to the Bailiwick of the 


Sheriff, who ſhall have the Cuſtody of the ſame ; and put in ſuch Keepers for whom 
he will anſwer. | 


And by the St. 19 H. 7. 10. The Sheriff ſhall have Cuſtody of all Common 
Gaols, Priſons, and Priſoners in his County, 97 ſuch of which any Perſon 


Spiritual, or Temporal, or Corporation hath the Inheritance; and all Patents for 
future Grants of the ſame for Life, or Years, ſhall be void. 


[By 24 G. 2. c. 40. No ſpirituous Liquors ſhall be uſed in a Goal, on pain of 
100 J. by Goaler, and for ſecond Offence Forfeiture of Office] * mis 


(G) Pmputſonment, Mhat ſhall be. 


VERY Reftraint of the Liberty of a Free Man will be an Impriſonment, 
2 Infl. 482. Cro. Car, 210. 

Tho' it be in the High Street or elſewhere, and he be not put into any Priſon, 

or Houſe. - Per Thorpe, Fitzh, Bar. 301. 


H) Mhat is a Cauſe fo: Pmpztſonment. 
(H. 1.) Lawful Proceſs. 


Man may be impriſoned upon any lawful Proceſs. (H. 1.) 


As, upon a Proceſs founded upon Matter of Record: As, upon an In- Proceſs ſound- 
dictment, or Preſentment. | | ed upon 2 


Or, upon a Plaint, or Original filed, or Judgment given. * 


«7 a. 


So a Man may be impriſoned upon the King's Writ founded upon a Suggeſ= (H. 2.) 
tion; for that is a lawful Proceſs. 2 IH. 53. | | Pounded _ 

As, upon a Writ to the Sheriff ad Capiendum impugnatores Juris Regni & eos don. 
ducendum ad Gaolam. 2 Inſt. 53. Reg. 64. 


Or, a Writ to take up a Soldier who has received his Preſt-Money ad Proficiſ= 
cendum in Obſequium Regis. 2 Inſt. 53. Reg. 24, 191. 
Or, a Writ de Apaſtata capiendo againſt a Man profeſſed, who departs from his 
Abby. 2 Int. 53, 54. | | 
E So, upon a Writ de Leproſo amovendo, Ne exeat Regnum, 2 Inſt. 54. Vide 
roſy. 
* upon a Writ de vi Laicd amovendd. 2 Inſt. 54. 


So, upon a Proceſs out of any Court allowed by Law, tho' it does not proceed (H. 3.) 
according to the Common Law; for their Law allowed in this Realm is Part of 22 * 
the Law of England, 2 Inſt. 51. | * 


As 
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(H. 4 
What ata be 


ſufficient. 


(H. 5.) 


upon the High Sea. 2 If. 51 


H. B. C 


What not, 


Mo. 247. Cro. El. 78. 


in Chancery. 1 Cb. R. 


I MFP R IS ON MEW 
As, Proceſs out of the . according to the Marine Law, for an Offence 


Or, Proceſs out of the Court of 5 coal. di and Marſhal, according to the 
Civil Law. 2 Infl.. 5 [ a WR, Yr 1 | 


* 71 (H. 40 bb "om ION 


So a Man may be impriſoned by Warrant of Law, for that is 4 120 ful TIL 

8, by a Conſtable ex Offcia, who upon Complaint of a Felony may commit the 
Offender of an Aro aol, or Stocks till he can be brought before a Juſtice 
of Peace. 18 02. Vide Leet, (K.) 

By "ny iD wh an Officer, whe. has a lawful Authority, 2 Kol. 56r J. 5, rs. 


By a Sheriff for an Inſult upon pim i in the Street. A But. 330. 
By the Watch, if the Perſon be a Nightwalker. 7 1 | 

So, if a Felony be committed, the, Offender may be apprehended by any ptivate 
Perſon. H. P. C 89. 

80, if a grievous Wound be given, tho“ Death does not follow. 2 Toft: $2. 
H. P. C. go. | 15 

Or, if Hue and cry be levied againſt him. 2 Infl. 52. 2 Rol. 559. 20. 
4 C. 90, 91. 

, if Treaſon or Felony be commited, 7 backe 1 ſuſpected may be 

. . tho' be wp not Guilty. P. U 91. 

As, a Perſon in Company with . * Sj 52. FH. PG 91. 

Or, who has the Goods in bis Cuſlogy. H. P. C. 91. n 

Or, flies; or abſconds. 2 If. 52. H. P. C. 92, 93. 

Or, is accuſed by Common Fame. 2 Inft. 52. H. P. &b 

Or, is a Vagrant. H. P. C. 21. 

And upon ſuch Suſpicion, - a Man may enter an Houſe if the Door be open. 
H. P. C. 

But by einnot break open the Door. H. P. C. 91. 

So a Man may apprehend another for Frevention of an apparent Miſchief As, 
to reſtrain a Madman, Combatant. 2 Rol. 559. E. 

So he may ſeiſe his Villein, Ward, Sc. 

The youngeſt Brother, where the Eldeſt is out of the Nella, and Culpedted 
not to be alive. 2 Rot. 500. 4.10. 


But the Law gives no Authority to apprehend any one upon the Command of 
the King, tho' it be in the King's Preſence. 2 Int. 186, 7 

Or, upon a Commiſſion under the Great Seal, tho' be be a Felon, Ec. 
2 Infl. 54. 

Or, by Force of a By -Law. 2 2 15. 54. 5 Co. 64. Vide By-Law, (E. 1. ) 

Or, for contemptuous Words of a Magiltrate, not exerciſing his Office. R. 


Tho he alledges a Preſcription for doing it. R. 2 Les. 34. Cro. El. 689. 

So the Law gives no Authority to a Juſtice of Peace to detain a Perſon bed 
but for a reaſonable Time till he may be examined. 

As, if he be detained above three Days in the Juſtice's Houſe and chen ſent to 
another, or diſmiſſed without Examination. R. Co. EI. 820. 

So a Cuſtom, that he ſhall be impriſoned for not paying a Duty is not good. 
3 Keb. 365. 

So a Man ſhall not £ arreſted upon a Proceſs, when be attends a Court of 
Law, nec eundo, aut — As, if a Man attend to give his Anſwer to a Bill 


If he attend the 3 of the Peace, and be arceſted-i in the Face of 
the Court. R. 1 Brownl. 15. | 
Or, going or coming back. Cont. 1 Brownl. 15. Semb. acc. 1 Lev. 159. 
But a Writ of Privilege from the Cu/ffos Rotulorum does not excuſe. Ray. 


100. a 
4 | (H. 6.) 


F. 


— 


= | (H. 6.) Lawful Warrant. 


So a Man may be impriſoned by a lawful Warrant from any, who has a lawful 
Authority. 2 inf. 52. | 

As, by a Warrant from the Sheriff to his Bailiff upon Proceſs to him. 

By Warrant of a Juſtice of Peace upon Complaint or Proof of an Offence, if 
within his Commiſſion. H. P. C. 93. 

Altho' he who complains does not know, but ſuſpects A. to be the Offender, 
if he be preſent upon the Arreſt of 4. H. P. C. 93, 4. 

Altho' 0 Iadictment be found for the Offence, Mod. Ca. 179. 

But a Perſon arreſted ought to be examined before his Commitment. 


What ſhall be an Arreſt, Vide in Execution, (C. 12:)—What a good Warrant for 
the Security of the Peace, Jide Forcible Entry; (D. 18.) 


A lawful Warrant muſt be made under Hand and Seal. 2 Inſt, 52. H. . 


P. C. 94. 3 a lawful War- 
Muſt contain the Cauſe of the Commitment. 2 Inft. 52, 591: H. P. C. 94. rant. 


2 Infl. 591. R. in Parl. 3 Car. Ruſhw. 513. R. 1 Sal. 347. 
| [Commitment by Secretary of State for High- Treaſon, may be made with- 
out Oath. Rex v. Wyndbam. Str. 2.] | 
[May be for High Treaſon generally. 7bid.] 
| The Warrant need not ſtate the Information, Evidence, or Grounds of the 
Charge. Rex v. Wilkes, P. 3 G. 3. 2 Will. 151. 
[Warrant of Commitment for a ſeditious Libel need not ſet forth the Libel. Bid.) 
[The Warrant muſt ſpecify to what Gaol the Party is to be carried. Rex v. 
Smith, P. 5 G. 2. Str. 934-] | 
Muſt have an apt Concluſion, viz. until delivered by Law. 2 Inſt. 52: H. 
P. C. 94. | 
Or, * furtber Order; for that imports by Order of Law. R. 1 Lev. 2 30. 
Cont. 2 Inſt. 52, 592. But that is to be taken for a further Order of the Party 
committing. 1 Lev. 230. 
So, where a Statute authorizes a Commitment, it ought to conclude, until 
be do that which the Statute requires. R. Carth. 152, 3 
And therefore, a Commiſſion by Commiſſion of Bankrupts, until be conform to 
their Authorities, is bad. R. 1 Sal. 348. Vide Bankrupt, (D. 8.) 
By the Secretary of State, until diſcharged by Law, whete he was committed 
by the St. 3; El. 2. for not anſwering whether Jeſuit or not. R. 1 Sal. 351. 
Carth. 291. 
By a ſaltice of Peace, until diſcharged by Law, where it was for not accounting 
as Overſeer by the St. 43 El. 2. R. Carth. 152. | 
So a Commitment or Diſtreſs by a General Warrant made before the Offence 
committed, is bad, if a Warrant is neceſſary. Semb. Mad. Ca. 214. 

A Juſtice of the Peace cannot take a Priſoner in B. R. and ſend him to the 
County-Goal, but he may charge him criminally in B. R. Priſon. Rex v. Word- 
bam, H. 2 G. 2. Str. 828.] 

[A Warrant to cauſe A. to appear, is not a Warrant to arreſt, Sbergeld v. Hol- 
loway, M. 8 GC 2. Str. 1002, ] 0 

[Commitment of a Carrier till he gives Security, not to carry without Univerſity- 1 
Licence, and to obſerve Univerſity-Statutes for life, ill. Rex v. Barnes, M. 5 G. 2. | 
Str. QI7. | | | | 

[By 72 G. 2. c. 13. J 4. The not indorſing Attorney's Name on a Warrant upon 
Writs, does not vitiate them.] | wth 

But a Warrant will be good, tho' directed to a private Perſon. 1 Sal. 347. N 
Tho' it does not deſcribe the Offence plainly in the Warrant; for it is ſuffi- 1008 
cient to ſay, that he was an Owler, Smuggler, &c. 2 Med. Ca. 5. Vide 2 Iuſt. 
591. 
N. an Officer at his Peril muſt take the very Offender named in his Warrant. 
11 H. 4. 91. 
e Il. 61 If 


# 


490 IM P R IS ON M E N T. 
If a Warrant be againſt B. and A. calls himſelf B. upon which the Officer takes 
A. Falſe Impriſonment lies. R. Mo. 457. Hard. 323. | 
| So an Arreſt after a Swuperſedeas is tortious. R. 2 Rel. 5 52. J. 45. 
Win eil be. And a lawful Warrant from him, who has Juriſdiction of the Cauſe, juſtifies 
n Juſtification the Officer. who executes it, altho' it was irregularly. awarded: As, if a Juſtice 
to an Officer, of Peace grant a Warrant for arreſting for Felony, before Indictment againſt the 
83 Party. 10 Co. 76. 6. | "1 
If a Capias ifſue at the ſame Time againſt the Principal and his Bail, when 
it ought to be firſt againſt the Principal, and afterwards a Scire facias, and not 2 
Capias, againſt the Bail. R. 2 Rol. 560. J. 40. 
If Proceſs for good Behaviour iſſues ircegularly out of the Seſſions of the Peace 
R. Cro. Car. 602. : | | 
If there be a Warrant by a Juſtice of Peace againſt any one for not work. 
g in * Highway, before Summons or Hearing. R. 1 Vent. 273. cited Lut. 
1563. | 
15 a Capias iſſue out of an inferior Court before Summons. Per Powel, Lu- 
1565. R. cont. 1 Vent. 220. | | | | 
Or, 4 Capias ad ſatisfaciendum out of C. B. with a Tefte out of Term, tho' the 
Writ be void. Sa. 700. | | 
So it juſtifies the Officer, tho' there was not a proper Foundation for ſuch War- 
rant, or Proceſs: As, if Proceſs iſſue out of an inferior Court when there 
was no Plaint. Per Feel, Lut. 1 565. . 
So, tho in Reality there was no Juriſdiction, if there be an Appearance of 
a juriſdiction: As, if Proceſs iſſue out of an Inferior Court in a Cauſe al- 
ledged within the Juriſdiction, tho in Truth it ariſes out of it. R. Lul. 937, 1566. 
If Proceſs iſſue upon a Judgment in C. B. which is afterwards vacated for 
Irregularity. R. 1 Lev. 95. 1 
| NE upon a Judgment there, when no Judgment is entred upon the Roll. Med. 
"6 Kd | 7 | 
If there be a Commitment by a Governor of the Flantations and Council there, 
upon Examination of the Offence, tho' there does not appear a good Cauſe 
of Commitment. R. cont. But the Judgment was reverſed in Parliament. 3 
\Bx. 19005398 v3, 2460. ; 5 8 Nos 
So, tho' no Proceſs of ſuch a Nature lies by Law againſt ſuch a Perſon : As, 
if a Copias be awarded againſt a Peer of the Realm. 10 Co. 76. 6. 
So, tho' the Judge be apparently miſtaken : As, if the Commiſlioners of Exciſe 
determine Small Beer to be aſſeſſed as Strong Beer; for both are within their Ju- 
riſdiction. Per Hale, Hard. 484. | 
If a Juſtice of Peace convict for more Offences than he ought, or after a limit- 
ed Time, Dub. Sin. 445, 560. | 


4 9) But an Officer ſhall not be excuſed, when the Court or Judge that awards 
the Proceſs, or Warrant, has not Juriſdiction of the Cauſe: As if there be Proceſs 

upon an Appeal in C. B. | bole: 
If there be a Preſentment in a Leet for a private Nuſance. Per Hale Hard. 

84. | 
1017 the Commiſſioners of Exciſe, who have juriſdiction for the Exciſe upon 
Strong- water only, determine Water, Low- wine, Sc. to be Strong- water. R. 
Hard. 482, 3, 4. 2 0 2 | | | 

If Commiſſioners of Bankrupts declare a Man to be a Bankrupt, who is not 


ſo. Hard. 478. 
If the Commiſſioners of the Cuſtoms determine Callicoe, Silk, &c. to be Linen. 


Hurd. 480. | 
So, if the Juriſdiction be confined to Time, to Place, to Perſons, or other 

Circumſtances, and the Cauſe does not appear to be within ſuch Circumſtances: 

As, if there be Proceſs upon a Preſentment at a Leet held above a Month after 

Eaſter, .or Michaelmas. Ca Parl. 50. 

So, if a Cauſe in an inferior Court appears to ariſe out of the Juriſdiction. 


Semb, Lut. 1569, 1 


1. e -N<-M E N F. 

5 upon a Plaint in the Matſhalſea, for a Matter out of the Verge. Pl. Com, 
3 a Preſentment in a Leet, for an Offence out of the Precin& of the Leet. 
Per Hale, Hard. 484. X | 2 8 

If a Sheriff impriſon a Man, arreſted upon a Warrant to the Bailiff of a Fran- 
chiſe, out of his Franchiſe. Dub. Ray. 421. But afterwards per 3 J. it was 
R. cont Rav. 467, 469. | | 

If an Officer arreſts by a Warrant of the Ch. F. of B. R. after it was determined 
by the Death of the King. Pg. to. 

So, where there are not ſuch Perſons as can intitle the Court to JuriſdiRion : 
As, if a Plaint be in the Marſhalſea, where neither Party was of the King's 
Houſehold. R. 10 Co. 77. a. | 

So, if any Circumſtances requiſite to intitle to the Juriſdiction fail: As, where 
the St. 23 H. 8. 5. enables Commiſſioners of Sewers to charge all th:ſe who 
may have Profit or Loſs, &c. according to the Rate of every one's Portion, &c. if 
they aſſeſs him who has Land adjoining to the Sea for repairing a Wall, without 
others in the ſame Level, who are in the ſame Danger. R. 5 Co. 100. 4. 
Acc. 2 Cro. 336. | | 

So, where the S7. 33 H. 8. 6. prohibits ſhooting in or carrying a Hand Gun, &c, 
the Officer ſhall not be excuſed, upon a Conviction againſt him who carries a 
Gun in Aid of the Sheriff in the Execution of Proceſs; for that is out of the 
Juriſdiction. 5 Co. 72. 0. 

So, where the St. 43 El. 2. enables to raiſe by Taxation of Inhabitants, &c. 
for the Relief of the Poor, Cc. of the Pariſh; if there be a Tax upon the Inhabitants 
of B. for the Relief the Poor of A. R. Cre. Car. 395. | 

So, if Proceſs be meerly null and void: As, if a Capias out of C. B. be return- 
able, omitting a Term. Gemb. per Holt, Sal. 700. 

So, if the Matter be out-of the juriſdiction, the Officer ſhall not be excuſed, 
tho' he pleads his Warrant ſpecially, Per Hale, Hard. 484. 

If a Juſtice of Peace grants a Warrant to arreſt the Party for Non- payment of 
Wages, it will not juſtify the Officer. Sherge/d v. Holloway, M 8 G. 2. Str. 2 

If Juſtices make Adjudication for A. to pay 13 / for concealing run Goods, an 
on the Back a further Adjudication to pay 5s. 44. for Coſts, and grant Warrant of 
Diſtreſs to B. a Conſtable to levy the 15/. and on the Back put alſo the 55. 44. 
and on Nulla Bona returned, grant Warrant to B. to carry A. to Gaol, and impri- 
ſon till he pay 13/. and A. tenders 13 /, and B. inſiſts on the 55. 49. alſo, it is 
falſe Impriſonment ; for the 55s. 4 d. is not in the Warrant, nor have the Juſtices 
Power to give Coſts, Smith v. Sibſon, M. 20 G., 2. 1 Wilſn 153. | 

[General Warrant of a Secretary of State to apprehend is illegal, and no Juſtifica 
tion of a King's Meſſenger. Huckle v. Money, M. 4 G. 3. 2 Will. 205. ] 


() How a Paiſoner ſhall be uſed. 
YRISONERS ought to be kept in ſalvud & arid Cuſtod d. 2 Bul. 148. 


197. af i 
By the Sr. 8 © 9g V. 3. 26. All Prifoners for Contempt, Meſne Proceſs, or 
in Execution, ſhall be actually detained in the Priſon of the King's Bench, and 
Fleet, or Rules of the ſame, till diſcharged by Law. | 

But a Gaoler ſhall not uſe Dureſs for' exorting Money from a Priſoner: And 
therefore, where a Gaoler poſuit Priſon' in profundo Gaolo inter Lenones, &c. quouſ- 
que ſolvit'40 J. he ſhall be fined for it. 12 Co. 127. : 

Or, detained after his Diſcharge till he pays for his Liberty, et pro Ferris, 
I2 Co. 127. 

Impriſonment ought to be Cuſtodia, non Pæna. Co. L. 260. 4. Fl. 1. ca. 
26. S. 1. | 

So no Torture to a Priſoner will be warranted by Law, or Preſcription. 3 
Iſt, 35. | 


And therefore, a Priſoner canno tbe put to the Rack to extort a Confeſſion, 


R. Ruſlw. 638. Cuſtedes 
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Cuſtades Gaolarum pænam fibi commiſſit non augeant, nec gquicgquam torqueant, ve! 
redimant. Fl. 1. ca. 26. S. 5. No * | 

. Rad uſe Suſpenfionem Corporis per Pedes, Sciſſuram Unguium, I. 1, 
ca. 26. S. 4. | | | 

By the Sz. 1 Ed. 3.7. They cannot by Pain to a Priſoner procure him to be an 
Appealor of others; and the Juſtices of both Benches of Afliſe, and Gaol-Delivery, 

may inquire of ſuch Pains, Sc. | BER | 

Add by the St. 14 Ed. 3. 10. It is Felony for a Gaoler to force him to be an 
Appellor. Vide Juſtices, (S. 1.) 

At Common Law they could not ozerare ferro; yet by the &. W. 2. 13 Ed. 1. 
11. it is enacted, that Accomptants carceri mancipentur in ferris : And therefore, 
they may put Irons upon their Priſoners for their Safe-guard, if neceflary. 2 Jnſe. 
381. 1 Rol. 80%. J. 5. ; 5 | 

And for Fear of bad Uſage, if a Priſoner dies in Gaol, the Coroner ought to 
view his Body before Burial. Fl. I. ca. 26. S. 5. H. P. C. 170. 

Or, if a Priſoner becomes decrepit, or infirm by Means of ſo many Irons, ſtrait- 
ened in his Suſtenance, &c. he ſhall have an Action upon the Caſe againſt th 
Gaoler. F. N. B. 93. H. | | 

So a Priſoner ſhall be brought to his Trial without Severity. 2 ß 31 5. 

16. | | 8 1280 
? Shall not be put to his Anſwer in YVinculis. 3 Inf, 35. 

Non producatur armatus. Fl. 1. ca. 31. | 
Non ligatus manibus. Fl. 1. ca. 31. 2 Inſt. 316. 

And the Judge ought to exhort him to make Anſwer without Fear. 2 
Inft. 416. 92 

NR be ſhall have Compedes ff neceſſe fit propter Periculum Evaſimis, 2 
Inſt. 316. 

5 the St. V. 2. 13 Ed. 1. 11, Accomptants ought, in Priſon, de ſuo frotrio 
vivere, and alſo other Priſoners. 2 I. 381, De rebus prepriis debent Suftentari 
donec liberati fuerint, vel condemnati Fl. 1. ca. 26. S. 1. | 
And therefore, it was enacted by the Str. de Catall:s Felonum, that none ſhould 
be diſſeiſed de terris vel tenementis futs, vel de catallis ſuis, quouſque convictus fuerit. 
Fl. 1. ca. 26. Co. L. 391. a. 2 | 

[By flat. 32 G. 2. c. 28. Officer ſhall not carry Priſoner to Alehouſe, or Pri- 
vate Houſe of Oticer, without his Conſent, nor charge him for Liquor but what 
he freely calls for, nor take any but legal Fee, nor carry him to Gaol in leſs than 
twenty-four Hours, unleſs he refuſes to be carried to a ſafe Houſe (not his own) 
of his own Nomination. | | | : 

- [Officer is to take for Lodging and Diet, only what is allowed by Quarter-Seſſions. 

Priſoner may have his Meat and Drink from whence he pleaſes, and alſo Bedding 
and Linen.] | | 

[The two Chief Juſtices, and Chief Baron, and Lord Mayor and two Aldermen 
for London, the three Chiefs, and three Juſtices for Midaliſeæ and Surry, and 
Quarter-Seſſions for other Counties. ſhall ſetile the Fees for Gaolers.] 
© [By Fat. 13 G. 3. c. 58. Quarter-Seffions ſhall aſcertain how many Clergymen 
ſhall attend each Gaol, what Duty they ſhall perform, and at what Salary, not 
above gol. per Annum each; and ſhall nominate and diſplace ſuch Clergymen. 
And Treaſurer (hall pay Salaries. ] 

[By 14 G. 3. c. 59. Quarter-Seſſions ſhall order the Walls and Ceilings of Gaols 
where Felons are uſually kept, to be ſcraped -and white-waſhed once a Year at 
leaſt, regularly waſhed and kept clean, conſtantly ſupplied with freſh Air by Hand- 
ventilators or otherwiſe; two Rooms (one for Men, one for Women) fer the 
Sick, whither they ſhall be removed on being ſeized with any Diſorder, and 
kept ſeparate from the Healthy; a Hot and Cold Bath or Bathing-tub, and every 

Priſoner to be waſhed in one of them before they go out of Gaol, on any Occaſion ; 


to appoint Surgeon or Apothecary to attend, with a Salary, who is to report the 


State of the Gaol every Quarter-Seſſions; the Courts of Juſtice to be ventilated, 
Cloaths provided for Priſoners; Priſoners not to be kept under Ground when it 
can be conveniently avoided. ] 
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(K) what is not # good Cauſe foꝛ Impꝛiſonment. 
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Baz: Ta Man extinot te ttiprifoned without good Cauſe. R. 1 Andi 298. Vide 1 


5. 
So he ſhal at bs ioipriſbncl after he be let to Bai, tho' an Habeas Corpics comes 
for him. R. 2 Ru. 558. <A | 


6 Remedy for falſe Impziton ment, 


(L) 1:). By Indictment. 


F a Man be impriſoned without Cauſe, there may be an Indictment againſt 


him whe did the Wrong, upon the Sz. M. Ch. * 29. 21 
Vide Indiimens (D.) | 4 . 


(L. 2.) By 1 


75 Adion lies for falſe Impriſonment againſt him who did the Wrong. 


2 575 
Or * 5 ion founded upon M. Ch. 9 H. 3. 29. 2 Inft. 55. 


And that, in all Caſes. where a Man is taken in Cuſtody for any Time without 


lawful Cauſe. 


If Proceſs goes againſt A. and B. acknowledges himſelf to be A. yet he may 
have falſe Impriſonment. Hard. 23. Mo. 457. 


So, if a Man taken for a lawful Cauſe be continued after the Cauſe removed, 


| an Action lies for falſe Imptiſonment: As, if the Sheriff detain a Man arreſted 


upon Proceſs after a Superſedeas delivered ; for the Detainer is a new Impriſonment. 
R. 2 Cro. 179. 


So, if he detain him after the Plaintiff had diſcharged him of his Priſoner. R. 
2 Cro. 379- 
But Falſe Impriſonment does not lie, where there was a lawful Taking tho', 


there be a Neglect of Duty afterwards : As, if he refuſe Bail; for the Non-feaſance 


does not — him a l teſpaſſer ab initio. Vide Triſpaſi, (D. 7 5 

80 it does not lie againſt an inferior Officer, who does his Duty for a Neglect 
or Wrong in another: As if, by the Command of the Ch. J. in Court, the In- 
ferior Officer takes a Man and delivers n to the Marſhal, altho' he afterwards 
detain him unduly. R. 2 Rol. 5 59. J. 5. 

If a Man take another in Aid of the Sheriff, &c. zltho' he does not return the 
Writ, or make a falſe Return. R. 2 Rol. 562. J. 35, 50. 

So it does not lic for taking the Wife of B. where the Judgment and Writ, 
was againſt the ſame Woman before her Marriage. F. 2 Cro. 323. 2 Bul. 80. 

[Three Hundred Pounds Damages for detaining Plaintiff, Keeper of a Tavern, 
a few Hours in her own Yard, by reforming Conſtables, under Warrant five Weeks 
old, and never proſecuting or appearing before the Juſtice afterwards, not exceſſive 


| and refuſed to be ſet aſide. Leeman v. Allen, P. 3 G. 3. 2 Will. 160.] 


[Three hundred Pounds Damages for detaining a Journeyman Printer fix Hours, 
and treating him well, on a general Warrant of a Secretary of State, to apprehend 
Printers and | ubliſhers of a Libel, (North Britain, N. 45.) not exceſliye ; and 
new Trial refuſed. Huckle v. Money, M. 4 G. 3. 2W: 7 20. ] 

[One thouſand Pounds Damages for detaining an Attorney ſix Days, entering 
his Houſe, and ſeizing his Papers by Secretary's Warrant. Beardmore v. Carring- 
ton, P. 4 G. 3. 2 Will. 244. ] 

[Yet only twenty-three Years before, and by the ſame Court, two hundred and 
fifty Pounds was thought exceſſive Damages for twenty-ſix Days Impriſonment, 
and Inquiry ſet aſide, and new one granted. Yates v. Swaine, M. 15 G. 2. Barnes 
233. 

3, Pleader, (3 M. 22, &c.) 

Vol. III. 6K + Cho: Yo 
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? By Wrir ge: O Arid c. 


So, by the Common Law, where Kerk ab was 
2 PRO Odio & Atid lay, nie; baggy» the Sheri quod inquirat auer A. captus 


& dietentus in Priſond, rettatus fit odio & atid. 4 enn e 
As, if he was taken for the Death of a Man. 2 Ius. 42. 
And by the- St. V. 2. 29. Appellati & Indiftati, ne din detineantur in Prifond, 
babeant breve de Odio & Aid. 
By the St. M. Ch. 9 H. 3. 26. Nothing ſhall/ be given for obtaining it. 
And altho' it was taken away by the Sr. 28 Ed. 3. 9. yet by the St. 42 Ed. 3. 
1. all 1 againſt M. Charta are void, &c. whereby this Writ is revived. 2 


In 
"4 Kee: 3 Writ delivered to the Sheriff, by the Sr. W. 1. 3 Ed. 1. 11. he ſhall 


make Inquiry per probos Homines, Gr. 

If upo __ uiry it be found, that he was on by Malice, or Not Guilty, | 
or Se Landen , ou per Infortunium, a Writ goes to the Sheriff de ponendo in 
Ballium uſque ad proximas Aſiſas. 2 Inſt. 42. 

ore to 12 Mainpernors. Fl. 1. ca. 26. 8. 2. Inft. 

But the Writ de Odio & Atid does not lie, if a Man was indiQted before Juſtices 


in Eyre. 2 Inſt. 42· 


t. 4.) By Homine Replegitnils 


So a Man unlawfully detained in Cuſtody may have an Homine Replegiands, 1 
non captus fit per prac tum Regis, vel pro alio 1 gquare ſecundum Conſuetudinem 
Angliæ non fit Replegiabilis. ' F. N. B."66. E. 77- b, 2 Iſt. 55. 

' And he may have ani Homine Re plegiands for a 1222 

ww an Indian brought by him into England, "Toa detained from him, 3 
130% 

I This is an Original Writ, the party may ſue it of Right, and it is granted on Mo- 

tion or Petition in Chancery, without ſhewing Cauſe, returnable in à Court of 

Law, and Chancery cannot ſuperſede it. It may be declared on below, and Defen- 

dant muſt aſſign Cauſe why does not comply; if the Party ſuing has not a Right, 

it muſt be pleaded. ] 

s op the Party ſuing the Writ is Party in a Suit in this Court, it might be other- 

wile. | 

[If it is brought by Infant againſt tiſtomeiſtery Guardian, or by Villain agaioſt 
his Lord, they may plead the ſpecial Matter at Law. Treblecock's Caſe, H. 757 


1 Athyns 633+] | 
(L. f.) By Diſcharge for „ Wea: of Proſecution. 


By the St. 31 Car. 2. 2. If any be committed for Treaſon or Felony expreſſed 
in the Warrant, on Petition in open Court the firſt Week of the Term, or iſt 


Day of Seflions of Oyer and Terminer, or General Gaol-Delivery to be tried, bc 


not indicted the next Term or Seſſions, he ſhall be bailed on Motion, unleſs Oath Cc 
be, that the King's Witneſſes could not be then ready. 
And if, on Petition in Court the firft Week of the Term, or firſt Day of the 
Seſſions to be tried, he be not indicted and tried the ad Term or Seffions after 
Commitment, or be then acquitted, he ſhall be diſcharged from his Impriſonment. 
2 Mod. Ca. c. 
_ TA Perſon committed to the Tower for High Treaſon, cannot make his Prayer at 
the Ola Bailey, to be bailed or tried. Rex v. Biſhop of Rechefter, Sept. 8 G. Fort. 


101. 
[ Nor at Hicks' Hall. Rex v. Ld. North and Grey, Mich. $f. 8 G. Fort. 103. 


IM. I.) 
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(M. 1.) Then delivered out of pꝛiſon. 
HEN a Man may be delivered out of Priſon by Bail, Vide in Bail. When 
upon Habeas Corpus, Vide Hab-as Corpus. | 

[By Stat. 32 G. 2. c. 28. any Debtor in Execution for not more than 1007. in 
all, may petition the Court whence Execution iſſued, with a Schedule of his Eſtate, 
and Proof of 14 Days Notice to his Creditors, and the Court will order his Cre- 
ditors Appearance, and then order Aſſignment of all his Eſtate, and diſcharge the 
Priſoner, unleſs the Creditors agree to give him not exceeding 23 4d. a week, or, 
if more Creditors than one, 15. 64. cach.] 

Wits 4 Priſoner is 20 Miles from Londen, the Order may be to appear at the 
Aſhzes.] . 8 a5 

IIn like manner, the Creditor may compel the Priſoner to deliver up his Eſtate; 
if he refuſes, he may be tranſported for ſeven Years. 3 

II he delivers falſe Account, he is liable to Penalties of Perjury; if perjured, 
he may be taken in Execution de not o, and never have the Benefit of the AA. 

[Priſoner's future Effects are liable to Debts unſatisfied, but he cannot be ar- 
reſted for the ſame Debt, nor be liable to Action of Debt on the Judgment, but 
Execution on it may go againſt his Lands or Goods; and none who have had the 
Benefit of an Act of Inſolvency can have the Benefit of this Act, unleſs compelled 
by Creditor. ] 

[Defendants in qui tam Actions are not included in 32 G. 2. c. 28. C. 13. Hart 
v. Hawkins, T. 2 G. 3. 3 B. M. 1322.] | | 

[Under this Statute the Court will order petitioning Debtor to be brought u 
again the laſt Day of the Term, inſtead of the firſt of next, if Plaintiff and Defend- 
ant live both in the ſame Town, and Plaintiff has had Copy of the Schedule 14 
Days. Bates v. Gamble, T. 3 G. 3. 3 B. M. 1393.] 

[A Man not in the actual Cuſtody of the Gaoler, but in the Cuſtody of an Of- 
ficer in a Spunging-houſe, is not within Inſolvent Act, 1 G. 3. Gander. Caſe, 
M. 6 G. 3. 3 B. M. 1809. ] K 1 75 Te: 

[The Court may moderate the Allowance, but when once ſettled it cannot be 
lowered. Barnes 387, 397.] | | | | 

[A Priſoner ſhall not be diſcharged becauſe the Allowance is forgot for a Day 
or two, but for frequent Omiſſions he ſhall, Barnes 367, 369, 395. 

If Priſoner removes himſelf, he loſes the Allowance. Barnes 368.] 

The Note for the Allowance muſt be ſigned by Plaintiff himſelf; the Attor- 
ney is not ſufficient, thongb Plaintiff is abroad. Barnes 271, 382, 399. ] 

[On Plaintiff's Death, Priſoner ſhall be diſcharged on Non-payment by Execu- 
tor. Barnes 373. 

[On Non payment of Allowance undertaken before Judge of Aſſize, he be diſ- 
charged. Barnes 38 .] 

[If Priſoner is charged with more than 100/, but makes Affidavit that Part is 
paid, and on K ule for that Purpoſe Plaintiff indorſes the whole Sum on the 
Habeas Corpus, the Court will not inquire further. Harnes 367, 369. Sed Q. for] 

[On Affidavit that ony 20/. remained due, Rule why on Payment of that and 
Coſts Defendant (hould not be diſcharged. Barnes 37:.] | | 

[Priſoner may be diſcharged as to a Debt under 100 J. though after his Petition 
he is charged by another Plaintiff for a Debt above 1co/. Barnes 81.] 

[He muſt apply before the End of the firſt Term after taken in Execution. 
Barnes 378, 394+] . | EDO: a 

Objections to the Form of his Schedule muſt be made at his firſt comiug up. 
Barnes 372. 

[If is abſconds, Rule nf to diſcharge may be ſerved on Attorney. Barnes 
84. | 

15 a Priſoner diſcharged is again charged in Execution on a Second Judgment 
by the ſame Plaintiffs ; on his ſecond Diſcharge, another Schedule ſhall be made of 
the ſame Effects with the firſt, and a ſecond Aſſignment to Plaintiffs, to make them 
liable to ſecond Execution, if more than ſufficient to ſatisfy the firſt. Barnes 1h 
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Colts of the firſt, that 


Vide Eſcape. 


Redemption) all come in par? paſſu 


H. 
made 23 Ed. 1. 2 Inſt.” 589.) Nullus qui Priſonam fregerit, ſubeat Judiciun 


IM PR IS ON M E N T. 


gus, Ce. be may Mill proceed. in this Action. Barnes 399. 
Defendant in Executibm at Plaintiffs Suit, on one Judgment before the Com. 
mencement of an 'thir Pill and another after, may pay Principal, Intereſt ang 
neiff may not c ompel him to deliver up his Eſtate, 
Barnes 393. ] 


[Prifoners. are ed igel ſometiwes on "Ni tus Side, and fometithes on 


Crown Side, but then Notice ſhould be given in the other Court ; the Afſhgnment 


ſhould be previous to the Diſcharge; if Priſoper not difchatged, no Aſſignment. 
On Non- payment, Priſoner 'may apply to Coort to be brought to next Aſſizes, 
and be diſcharged and make AHHgunient, or to be diſcharged above on Affidavit of 
Aſſignment. Gaoler is liable to Action, if he ſet Priſoner at Liverty till the Order 
is drawn up; but if no Fraud, Court will not grant Attachment. Barnes 


Ulf Defendant has been diſcharged by Inſolvent AR, and is afterwards 12 oY 


cution, and ſwears the Debt was due before the AR, and Plaintiff ſwears it Was 
not till afterwards, Court will not diſcharge him. Barnes 401. 


(lf, inſolvent Debtor's Effects in Aſſignee's Hands are legal Aﬀets, fodder 


Creditors are preferred. to Bond; n Aſſets, (and loch is an rd of 
arnes 492.] 


* 


(M. 2.) By Conſent of the Party. 
1 a Priſoner goes out, of Prifon by Conſent of the Plaintiff, he ſhall be dif- 


charged. 


Tho' the Plaintiff 8 him to tteat for an W and hs without 


a Keeper, or a Rule of Court, comes. to the Plaintiff for ſuch a goon of and no 


Agreement i is made. 4 R. Sti. 117. . "Vide Eſcape, (D.) 
EY EEE, (I. 3. 17 Breaking Priſon. 


What ſhall be an "OT out of Priſon, and the Remedy for it, Vide in Eſcape, 


(B.. 1, &c. — OC, —D. ) 
What ſhall be a Reſcue, Vide Reſeous, (A. —Juſtices, (R 9 
the Common Law, Breaking Priſon i in every Caſe was Felony. 2 Int. 589. 


But 5 1 St. 1 Ed. 2. (which ſeems to be a Confirmation of a like Statute 


Vitæ vel Membrorum, niſi Cauſa pro qud captus fuerit tale Judicium requirat, &c. 

If a Man break out of the Stocks, tho' he TE not infra Parietes Carceris, it 
is a Breaking Priſon within the Starute. 2 Inſt. 589. H. P. ch oy: 

Or, . out of the Gaol of a Lord of a Franchiſe? 57 . 

Or, out of a Church, where he has abjured. H P. C. 5 

Or, out of the Cuſtody of a Conſtable, or other Perſon, who lawfully arreſts 
or detains him. H. P. C. 107, 2 It. 589. 

But if he eſcape before Arreſt, it is no Felony ; E for he was not in Priſon. 
H. P. C. 111, 2 Inſt. 590. 

Breaking Priſon is no Felony, if the Priſon be not actually broke, 2 Inſt. 589. 


H. P. C. 108. | 
As, if the Priſoner - goes out whin the Door is open. 2 Iiſt. 589. H. P. 


C. 108. 
Or, if the Priſon is broke by others, without his Privity. 2 Inſt. 589. I. 


P. C. 108. 


Or, he is reſcued out of Cuſtody by others, without his Privity. 2 Inft. 589. 


H. P. C. 108. 
Or, is let out by Conſent of the Gaoler. 2 Infl. 589. H. P. C. 108. 
Or, if he be break Priſon for. Neceſſity, . it is burnt by Lightning, or 


by other Perſons, without his Privity. 2 In/t. 590. H. P. C. 108. 
Breaking Priſon is no Felony, if the Priſoner was committed for an Offence, 


which does not require Judgment of Life or Member; as, for Petit Larceny. 
* 590. H. P. 0. 110. 
4 For 


[If a Plaintiff, after Action brought, is himſelf diſcharged by inſolvent AR, and 


Vo 


by tg 


ty = 


Fe 
Fe 


Vid 


JJ N M-E NT. 
For Homicide Se defendendo, or by Chancemedley. 2 Inſt. 590. H. P. C. 
110. 


For giving a Mortal Wound of which a Man dies within a Year; for tho' the 
Death relates to the Wound, yet it was not Felony at the Time of ITY Priſon. 


2 Inſt. 59 1. H. P. C. 108. 

For Suſpicion of Felony not found by Record, when no Felony i is committed, 
H. P. C. 109. 2 Inſt. 590. 

Or, if the Priſoner was committed without lawful Warrant. 2 Inſt. 590, 591. 
H. P. C. 109. 


Or, if the Warrant does not ſhew a Cauſe, that requires Judgment of Life or 
Member. 2 Inſt, 591. © 

But Breaking Priſon is Felony, if the Priſoner be committed by a Capias upon 
an Indictment, or Appeal, or — ths Record finding the Felony, tho' no Felony 
was committed. 2 Inſt. 590. H. P. C. 109. 

Or, if committed only on . of Felony, when a Felony was committed. 
2 Inſt. 590, 592. H. P. C. 
Or, committed * a F f made ſo by Statute nt to 1 Ed. 2. H. 
P. C. 108. 2 Inſt. 5 

If committed for Treaſon, Breaking Priſon is only Felony. 
P. C. 109. 

vet Breaking Priſon with Intent to deliver Traitors is Treaſon; for it is 
an Abetting of Treaſon, in which there are no Acceſſories, 2 Iſt. 590. H. 
P. C. 109. 

A Man may be indicted for nder Priſon, dae he be convicted of the 
Felony; for which he was committed. 2 it. 592. H. P. C. 110. 

But the Indictment ought to be ſpecial, and ſhew that he was committed for 
Felony. 2 Inſt. 591. H. P. C. 109. 


IM PRO PRIAT ION. 
Vide Advouſon, (E.) 


IN CASU PROVISO. 
Vide Dum fuit infra Atatem, (D.) 


UN O14 MT. 


Vide Condition, (G. 10.)—Courts, (P. 4.)——Franchiſes, (F. 10, &c.) 
rant, (E. 11.)—Homage, (G. 2, 3.)—Parceners, (A. 3. 
&,)—Probibition, (G. 23.)—Rent, (C. 4.) 


INGLOSEURKR DE 
Vide Common. — Droit, (M, 2.) 


IN CONSIMILI CASU. 
Vide Dum fuit infra AEtatem, (E.) 


I N00 VM RE ] Q |. 
Vide Chancery, (4 A. 10.—4 I. 3, &c.) 
6L 


2 Iſt. 590 H. 
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IND ENT u R E. 
EXE Vide Fait, (C. 1, 2.) 
Vide Di/mes, (M. 10.) 


— — 8 La a . 
* "IT 


n DIT M K N 7. 
| (A) Jndictment, What ſhall be. 


N Indiftment is an Accuſation or Declaration at the Suit of the King, 
: for: ſome Offence, found by a proper Jury of twelve Men. Co. L. 126. 6. 
And it ought to be found in the ſame County, where the Offence was commit- 
ted. H. P. C. 203. Jide Action, (N. g.) ä 5 
So, by the Sf. 11 H. 4. 9. An Indictment ſhall be void, unleſs made by En- 
. queſts of the King's Liege People, returned by Sheriffs or Bailiffs of Franchiſes, 
without Nomination of any: of which Enqueſts none ſhall be outlawed, or fled 
to Sanctuary for Treaſon, or Felony. 

So, if any one was outlawed, or returned at the Nomination of the Party, &c. 
| the whole Indictment will be avoided, tho' twenty others were upon the ſame 
| Enqueſt. H. P. C. 202. | | 
| And therefore, an Indictment, which does not appear to be before twelve 
| probos & legales Homines in the ſame County, ſhall be quaſhed. R. 2 Rol. 82. 
| The Indorſement upon the Indictment made by the Jury is Part of the Iudict- 
| ment. R. Tel. 99. | 
| | And if the Jury find Billa vera for Part, and Ignoramus for other Part, it 
| is void; for they ought to find the Whole, or Nothing. R. Nel. gg. 1 
| 


Sid. 414. 
So, if they find it conditionally: As, / Meſſuagiam fit in Poſſaſione Domini 
| Regis tunc Billa vera. R. Tel. 15. j 
| Or, quæ eft Billa vera, without ſaying expreſſly quod eff. 2 Mad. Ca. 296. 
| So upon an Indictment for Murder againſt A and B. if they find Billa vera 
gucad A. and gquoad B. only Manſlaughter. R. 1 Rol. 407. 


So if, upon an Indictment for Murder, they find Billa vera ſe defendendo, R. 'F 
| | 2 Rol. 52. 5 | 
| If, cs Indictment for a Libel, they find quoad the Words Billa vera, ſed i 92 
| utrum malit oſe Ignoramus. R. 1 Leo. 287, | 
But finding quad ſeparales preſentes ſunt Billæ vere is well; for that extends ta ing 
| all. N. 1 Sat. 376. ; | Jo: 
| [If the Caption is ad feſtum Epiphanii, inſtead of Epi»bante, it is ill. Rex v. Marre, | 
P. 12 G. Str. 698. ] = Ca 
(B). Preſentment What. 05 


A Preſentment is, when the Jury preſent an Offence to the Court, without 
an Indictment delivered to them. 2 . 739. 
And therefore, every Indictment contains a Pretentment, but not & Contra. 2 
. * Os \ | . 
9.73% a Preſentment be found by a ſubſequent Jury, gusd predie? Inardtamen- 
tum eft Billa vera, it ſhall be quaſhed; for it is no Indictment till the Finding. 


- 


R, 1 Sal. 376. | | © 


INDICTMEN 1. 


(C) When neceſſary. 


N Accuſation for Treaſon, Felony, or other Offence, generally, ought to 
be by Indictment, or Preſentment. 2 J. 46. | 
But at Common Law, if any was taken for Larceny in the Manner, and brought 
eſently into Court, he might be arraigned without Indictment; and ſuch was 
the Cuſtom of Ingfangtheof in ſome Manors. H. P. C. 198. 
So in Treſpaſs, if a Verdict finds, that the Defendant ſtole the Goods, he may 
be put to anſwer, without other Indictment. H. P. C. 199. 
If an Approver charge B. and afterwards waive his Charge, the King may 
eed againſt B. thereupon, without Inditment. Sho. I 09. 
So, if an Appellant be nonſuited, the King may proceed againſt the Appellee, 
without Indictment. 560. 109. H. P. C. 199. 


So a Man may be charged for an Offence under Felony by Information. 1 Sho. | 


107, &c. 5 Med. 459. . Fide Information, (A. 1.) 
D) For That Offence an Indictment lies. 


XN Indiftment lies for every Crime by Common Law, or Statute : As, for Vier Informa- 
. Treaſon, or Felony. los. n.) 


Miſpriſion, Perjury, Subornation, Forgery, Ce. 

So, for Kidnapping. Comb. 10. 1 | | 

[For Extortion, Indictment may be at Seſſions. Rex v. Loggan, H. 4 G. Str. 
/ \ 


So, for a Conſpiracy to charge one with an Offence, without more. R. Meg. 
Ca. 185. 

So, . every Miſdemeanor to the Prejudice of the Public Good: As, for a 
Libel againſt the Government, or a Magiſtrate. Sal. 698. 3 Med. 139. 
Tho' the Words are not actionable. R. 3 Mod. 139. Vide Libel (A. 1, &c.) 
For, Words, which tend directly to the Breach of the Peace. Sal. 698. 

So, for every Breach of the Peace; as, falſe Impriſonment, 2 Inf. 55. Battery, 
| { © 2%; .. / Rn 

Sending a Challenge. Comb. 10. Sal. 698. 

Debauching another Man's Wife. Comb. 377. 

For an Abuſe in the Execution of an Office: As, the Removal of a ſick poor 
Perſon. 2 Mod. Ca. 326. | 
| [Againſt a Conſtable, for diſcharging a Perſon brought to the Watch-houſe 
by a Watchman in the Night. Rex v. Bootre, T. 32 & 33 G. 2. 2 B. M. 862. 

For a Refuſal in any Officer to execute his Office. R. 1 Sal. 381. Skin. 370. 
2 Sho. 75. | BY 

Pos Grady to execute the Office of Conſtable. Rex v. Lone, M. 5 G. 2. Str. 

20. | 
ö 2 or not taking upon him the Office of Overſeer, when appointed; for diſobey- 
ing an Act of Parliament, is indictable by the Principles of Common Law. Rex v. 
Jones, M. 14 G. 2. Str. 1146.] 

Or, a Refuſal to receive or maintain his Apprentice. R. 1 Sal. 381. Mad. 
Ca. 163. | 4, 

So, for a bad Contrivance, tho' it be not executed: As, for a Contrivance 
to kill ſuch a one. R. 1 Sid. 231. 

[For an Attempt to pick a Pocket; to commit Sodomy. Rex v. Kinner/ley, T. 

G. Str. 1 | 
; [ By fat. 4. I 2. c. 24. Any Perſon convicted of obtaining Money by falſe 
Pretences, or ſending Letter threatning to accuſe of a Crime puniſhable with infa- 
mous Puniſhment, with a View to obtain Money, may be fined, impriſoned, pil- 
loried, whipt, or tranſported. ] 

To charge one with a Baſtard, whereby he may gain Money from him. R. 
I Vent. 304, 5. . 

It 
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00 flander a Juſtice of Peace in the Execution of his Offiee. Com. 
$9, 95. 4 att | 

[For ſaying of a Juſtice of the Peace, in the Execution of his Office, you are , 
Rague and a Liar. Rex v. Revel, P. 7 G. Str. 420.] | 

Or, refuſe Obedience to an Order f Juſtices. 63, 211, 3389. 

[For not obeying an Order of Quarter-Seſſions to pay 25. a Week 85 the Main- 
tenance of a Grandebild. Rex v. Robinſon, T. 32 & 33 C. 2. 2 B. M. 799.) 

[An Indictment lies againſt the Overſeer of the Poor, for refuſing to receive 2 
Pauper removed by Order of two Juſtices, under 13& 14 C. 2. c. 12. Rex v. 
Davis, M. 28G. 2. 2 B. M.799.] | 

If any one collect Money for the public Uſe, and do not pay it. 1 Rol. 2. 

So, if he refuſe to be a Juror within his Wardmote. Semb. 2 Sho. $295 -//: 

[Againſt a Pariſhioner, for not doing his Highway-labour. Rex v. Boyall, T. 
32 & 33 G. 2. 2 B. M. 832.) I | 

So, for a great Immorality in Publick, (but it was accompanied with a Riot.) 
R. 1 Sid. 168. . nies 

For ſetting up a Mountebank's Stage. Comb. 304. : 

So, for a Fraud or Deceit upon a particular Perſon : As, for playing with falſe 
Dice. R. 2 Rol. 107. . 

Pretending to be a Broker and ſelling Beer, for Portugueſe Wine, Mod. 

For forging a Protection, tho” he could not uſe it. 1 Sid. 142. 

If a Tradeſman commits a Deceit, or Abuſe in his Trade. Per Holt, Comb. 16. 

If any one by falſe Inſinuations gets a Note, an Account ſigned, &c. into his 
Hands, and then cancels it. Mod. Ca. 175. 1 

So, for any thing generally prohibited by Statute, if it be done, an Indict- 
ment lies for it: As, for Champerty, Cr. Juſt. 87. b. Vide in Afions upon 
Statutes. | | | 
For being a Vagabond, R. 2 Cro. 577. 2 Rol. 172. 
For ſelling in Pots unſealed. . 1 Sid. 409. 1 Vent. 13. 
For travelling with more than five Horſes, contrary to the Sr. 22 Car. 2. 


4 Mod. 145. | | . 
80, if a Thing before unlawful be prohibited by Statute, and a particular Remedy 


or Method directed for the Puniſhment, yet an Indictment lies for it: As, for 


keeping Hogs in the City of London. contrary to the St. 2 V. & M. 8. S. 20. 
for it is a Nuſance by the Common Law. Sal. 460. 
Where the Offence intended to be guarded againſt by a Statute was puniſhable 


before, there the particular Remedy given by Statute is cumulative, and does not 


take away the Former; where the Statute enacts, that what was not puniſhable 
before, ſhall now be puniſhable in ſach a particular Manner, there that Method 
muſt be wilds and not Indictment. Rex v. Robinſon, T. 32 & 33 G. 2. 2 B. 
M. 799. | a 
Idar where the ſummary Remedy can be purſued, it is unreaſonable, oppreſſive 
and wrong, to take the Remedy by Indictment. id.] 
So an Indictment lies for a Thing to the Publick Damage, tho' prohibited 
only by a private Statute. Per Tuiſd. 181d. 209. 
For a Common Nuſance. : | 
[For a Smell, though not unwholeſome, if it renders the Enjoyment of Life 
and Property uncomfortable, (as Dr. Ward's Agua fortis Works.) Rex v. White, P. 
30 G. 2. 1 B. M. 333.] 
[For making great Noiſes in the Night with a ſpeaking Trumpet. Rex v. 
Smith, T. 12 C. Str. 704.] | 
For ſetting up a Fair, Market, Leet, c. Mod. Ca. 183. 
For fiſhing in another's Fiſh Pond, Moed. Ca. 183. 
For having Coining Tools. Rex v. Sutton, P. 10 G. 2. Str. 1074.] 
If they are only to ſtamp Part of one Side of the Coin (as to make a Sceptre) 
it is not Treaſon within 8 & g W. c. 25. but only a Miſdemeanor at Common 


Law. Rex v. Sutton, P. 10 G. 2. B. R. H. 371.] 8 


n u . 


| (E) For what, not. 
B T no Indictment lies for a Thing prohibited by a Statute which directs a 
ing 


particular Method of Proſecution, if it was no Offence before: As, for keep- 
an Alchouſe without Licence. Per Haught. 2 Rol. 398. Pal. 388. R. in 
Foice's Caſe, Sho. 399. Semb. Sho. 398, 9. R. Sal. 460. Mod. Ca. 86.— Per 2 
J. Ch. Juſt. cont. 4 Mod. 144. Dub per Holt, Comb. 405. 
For killing a hare. Rex v. Fuck, H. 1 C. Str. 679.] 
For an Offence for which a Penalty is inflicted by Statute, . without ſaying 


to whom, or how recoverable, Rex v. Malland, H. 2 G. 2. Str. 828. Vide 
Forfeiture. (C.)] i 


For being a Juſtice of Peace, when he had not 20 /. fer Annum. R. 2 Cro. 643 


4. 2 Rol. 247, 8. ; 

If a Nonconformiſt come within five Miles of a Corporation, where the St. 
17 Car. 2. 2 gives 40 J. Penalty to be recovered by Debt, or Information. R. 
cont. per 2 J. 1 Mod. 34. 1 Vent 63. 1 Sid. 439. But the Reporter makes a 
Qœre, and Sho. doubts of it, Sho. 399. Denied to be Law. F\g. 47. 

If an Overſeer refuſe to make an Account. Dub. 5 Mad. 180. 

If a Man having Lands which maintain a Plough, do not ſend his Cart to the 
Repair of the Highway. Dub. 2 Rol 412. 

If any make Bricks contrary to St. Geo. which gives a Penalty. Fg. 47. 

So an Indictment does not lie for a Thing prohibited by a private Sta- 
tute, which tends only to the Damage of a particular Perſon. 1 Sid. 2c8, 
209. | 
80 an Indictment n lie for a Miſdemeanor, which prejudices a particu- 
lar Perſon only: As, for inticing away an Apprentice from his Service. R. 1, 
Sal. 380. Dub Med. Ca. og. Acc. Mod. Ca. 182. 

[For a Treſpaſs of a private Nature, tho“ laid Ji et Armis; as for entring a 
Yard, and erecting a Shed, or for pulling the Thatch off a Houſe, or for entring a 
Field, by ſixteen Perſons, and keeping Proſecutor out of Poſſeſſion, if no Riot or 
unlawful Aſſembly. Rex v. Storr, R x v. Atkins, Rex v. Gillet, Rex v. Bake, J. 
5G. 3. 3 B. M. 1698, 1706, 1727, 1731.] | * 

[For a Deceit of a private Nature, as for not delivering the Quantity of Beer 
agreed for and paid for, Rex v. Combrune, P. 24 C. 2. 1 Wilſ. go1.] 

[For ſelling hort Meaſure, tho' it lies for ſelling by falſe Meaſure; thus, ſelling 
for two Chaldron of Coals a Quantity defective by four Buſhels, of what two Chal- 
drons ought to be, is bad. Rex v. Oſborn, T. 5 G. 3. 3 B. M. 1697.] 

For incloſing Land, whereby Commoners cannot take their Common, Semb. 
Cro. El. go. * 

For cheating in woading Cloth to the 3d but not to the 4th Stall, as Uſage te- 
' quires. R. Sin. 109. 

So it does not lic for unmannerly Words of a Mayor, &c. of a Corporation, 


tho' they are a Cauſe for Surety of his good Behaviour, and for a Commitment 


unleſs he gives Surety, R. Sal. 697. Mod. Ca. 124. et 
Nor, for Words to the Prejudice of a Market of a Corporation, R. 1 Sal. 
370. | | | | 
Or, to the Scandal of a Juſtice of Peace for ſuch a particular Fact. R. Sal. 
698. | | 
So it does not lie for impoſing upon the Credulity of another : As, if he 
receive Money from B. alledging that A. ſent him for it, whereas A. did 
not ſend him; unleſs he comes with falſe Tokens. R. 1 Sal. 379. Mud. 
Ca. 105. | | 
[For a bare Attempt to defraud ; if no falſe Tokens, nor Fraud committed, nor 
Conſpiracy. Rex v. Bryan, P. 3 G. 2. Str. 866.] | 
If a Man upon Payment of Money do not deliver the Goods pledged for it. 
I Sal, 379. | 2 
[Againſt a Miller, for detaining Fart of the Corn. Rex v. Channell, H. 1 G. 2. 
Yr. 793+] 1 8 
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So an Indictment does not lie againſt a Juſtice of Peace, &c. for not commit: 
ting a Rioter charged by Oath; for he is the Judge in ſuch a Caſe, Comb. 
17. | | | 
[For caſual Damage in doing a lawful Act; as in unloading Goods, if the Wind 
blows them upon a Paſſer by. Rex v. Gill, T. 5 C. Str. 190. | 

For ſecreting A. who aftirmed ſhe was with Child of a Baſtard by him. Rex 
v. Chaundler, M. 11 G. 2 Ld. Raym. 1368.] 5 | 

For bringing a Baſtard Child into a Pariſh. Rex v. Warne, M. 12 G. Str. 644.] 

For a Conſpiracy to marry a Pauper ſettled in A. to a Perſon ſettled. in B. in 
order to bring 2 Charge on B. Rex v. Edwards, J. 12 G. Str. 707. Sed ſemb, 
Information lies.] | 

[For keeping a Lying-in Hoſpital for unmarried Women, whereby the Pariſh is 
burthened with Baſtards, Rex v. Macdonald, H. 5 G. 3. 3 B. M. 1645. Vide 
flat. 13 G. 3. c, 82. | 

Not every Conſpiracy is a Ground for a criminal Proſecution, (as, ſetting up a 
Baſtard Child); and the Boundaries. are often nice, between a matter indictable, 
and a Fraud cognizable in Equity. Chetuynd v. Lindon, T. 1752. 2 Vezey 450.] 

Several Perſon cannot be joined in one Indictment for Perjury. Rex v. Phi- 
lips, M. 5 G. 2. Str. 9 1.] i 

An Aſſault on two Perſons cannot be joined in the ſame Indictment. Rex v. 
Clendon, T. 4 G. 2 Str. 870. Ld. Raym. 1572.] 

[This is held not to be Law. The King may call a Man to Account for Breach 
of the Peace, by breaking two Heads inſtead of one. Many Informations for 
againſt the King and his Miniſters, Rex v. Benfield, P. 33 G. 2. 2 B. M. g80.] 

So after Verdict Judgment ſhall be arreſted. Rex v. Wheatley. Rex v. Dunnage, 


H. 1 G. 3. 2 B. M. 1125, 1130.] 


(F) When an Jndicment againſt ſeveral is good. 


O, for an Offence joint and ſeveral in it's Nature, two may be indicted together 
As, for a Treſpaſs. 1 Sal. 384. | | 

For Extortion. R. 1 Sal. 382, | 

Huſband and Wife for keeping a Bawdy-houſe; for it is a Nuſance. R. 1 
Sal. 334. a ; 1 

So, for keeping ſeveral Inns ſeparaliter, ad Nocumentum, 2 Rol. 345. 

But where a ſingle Act makes an Offence, ſeveral cannot be indicted for the 

ſame Act: As, for uſing a Trade without being an Apprentice. 1 Sal. 382. 

For having Inmates in their Houſes. E. 2 Rol. 164. | 

For doing a Thing againſt a Statute, or Proclamation. Mod. Ca. 210. 

So, if ſeveral are joined to the ſame Indictment for having ſeveral Inns, they 
muſt be charged ſeverally for their Offence R. 2 Rol. 345. 

[A Wife or Servant joining with a Stranger in the ſame Murder, may be charg- 
ed in one Indictment, and concluding felonice proditorie et ex Malitia pracogitata, 
Sc. is good for both, reddendo fingula fingulis. Folier 329.] 


(G) The Form of an Jndictment. Ya 


(G. 1.) It ought to have Certainty. 


N Indictment ought to be certain. 5 Co. 121. 4. | 
Yet Certainty to a general Intent is ſufficient. Co. L. 303. a. 5 C. 


121. 4. 
And therefore, an Indictment ought to ſhew the Chriſtian and Surname of the 


Defendant. 5 
And by the Common Law, if the Defendant had a Dignity, it ought to add 


his Dignity ; for it is Parcel of his Name. 4 
So, if he had an Office, and was indicted in reſpe to his Office, it ought to 


'add his Name of Office. 
3 80, 


run . 

So, by the St. 1 H. 5. 5, The Addition of the Defendant's Eſtate, Degree, 
or Miſtery, the Town, or Place, and County of which he is or was; and if omit- 
ted, Outlawry thereon ſhall be void, and the Indictment may be abated by Excep- 
tion. R. 2 Rol. 225. Vide Abatement, (F. 23, &c.) | 2 
The Addition may now be of a Degree by Creation, or without Creation: As, 
Earl, Biſhop, Knight, Eſquire, Gentleman, Widow, Doctor, Clerk, &c. 2 Inft. 666. 
> 0. y an Occupation: As, Merchant, Grocer, Labourer, Spinfter, Cc. 2 
In . 66 . 

* his reputed Degree is ſufficient: As, if he be called Gentleman, where 
he was only Neman in truth. R. 6 Co, 67. 3 Infl. 668. | | 

But if he be called Teoman, Spinſter, &c. where in truth he is a Gentleman, and 
ſo reputed, the Indictment ſhall be N 2 Inſt. 667, 668. 

But an Addition of Office is not ſufficient, unleſs he be indicted in reſpect of 
his Office; for it is uncertain, being competent to all Degrees, as Farmer, Putler, 
Servant. 2 Infl. 668. | 

Nor an Addition of Citizen; for it does not ſhew his Degree, or Miſtery, 
2 Inſt. 668. 

Nor, of Vagabond, Heretic, and the like, 2 Inft. 668. | 

If a Mercer, &c. be a Gentleman he ought to be named by the Higheſt, 
viz. Gentleman. 2 Inft. 668, 669. 

And the Addition ought to be annexed to the Perſon indicted ; for after an 
Alias dictus, it is not ſufficient. 4 Ed. 4. 10. 4. 2 Inſt. 669. 

So, A. Uxor B. Spinſter; for it may be referred to A. or B. Dy. 46 b. 

Otherwiſe, if it was A. viz. E. nuper Yeoman; for that cannot be referred to the 
Wife, but only to the Huſband. R. Dy. 47. a. Cro. El. 750. | 

The Addition of the Place may be, nuper. 2 Inſt. 669, 670. 

If a City or Borough be a County, the Addition of that only (as of London) 
is ſufficient. 2 J. 069. 

The Addition of a Pariſh is ſufficient. 2 Int. 669. 

But if there be two Towns in one Pariſh, he ought to be named of one of the 
Towns." 2 Inf. 669. N | | 

Or, if there be D. magna & parva, the Addition of D. alone is not good. 
2 Inſt. 669. | | | 

It ought to be plainly expreſſed that he is of ſuch a Place: And therefore, A. 
Mercator de London is not ſufficient ; for perhaps he does not reſide in London. 

Ed. » 10, . 

So, 2 Parſon of D. for he may be Parſon there without Reſidence: Cont. 
for Non-Reſidence ſhall not be intended. 2 Int. 669. 

If an Indictment gives a bad Addition, it will be helped by the Appearance of 
the Defendant. 2 Ist. 670. 

So, if there be no Addition. Per Keeling, 1 Sid. 247. 

And an Outlawry upon it ſhall be avoided only by Error, or Plea, though 
the Statute it is ſaid to be void. 2 In/t. 670, | 

It is ſufficient if the Addition be in Engiiſſ. R. 1 Sid. 101. | | 

If there be an Indictment as Acceſſory, it muſt have the Name of the 
Principal. 

If the Surname be miſtaken in an Indictment, he ſhall anſwer to the Felony. . 
1 H. 5.5. 6b. As, Martyn, for, Morten. R. Kel.8 12. | * 

Otherwiſe, if his Name of Baptiſm be miſtaken. 11 H. 4. 41. 5. F. Co- 
rone 88. 

So, in Treaſon, or Treſpaſs, quod procuravit quendam ignotum, is ſufficient; for 
all are Principals. 

Or, quod quidam ignotus in a Vizor gave the mortal Stroke. R. Kelz. 10. 

[If the Indictment charges, that A. gave the mortal Stroke, and that B. C. were 
preſent, aiding and abetting ; and it appears, that B. gave the Stroke, and A. and 
C. preſent, aiding and abetting ; they may all be found guilty: Folter 351.] 


So it ought to ſhew the Day and Year of the Offence. Sf. 95. 4. 
And the Place. Dy. 69. 1 Sal. 380. R. Lat. 194. S.. 95. 4. 3 
4 | | | n 
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W by the Se. 18 H. 6. 12. If a Place be alledged and there is no ſuch, it 
is void. 

So, if the Day of the Month be named without the Year, it is not good. | 

Or, if the Day be uncertain ; as, in Feſto S. Petri, when there are two Feaſts 
of St. Peter. 

80 the Time and Place ought to be repeated to every ad Fact: And 
therefore, quod 10 M. apud B. Inſultum fecit & cum Cladio felonice percuſſit, with- 
out ſaying, adtunc & ibidem percuſſit, is bad. Dy. 68, 69. 

So the Reference ought to be to a Time or Place certain: As, if it ſays, quid 
percuſſit apud A. in Comitatu prædicto, where two Counties are mentioned before, 
tho' one was in the Addition only. R. 1 R. 223. 

But the Hour is not neceſſary in an Indictment, tho' it is in an Appeal, 2 
Iiſt. 318. Mar. pl. 127. 

So, it is ſufficient, if the Time be Aeneas by the en As, 1“ M. ult, 
without the Vear; for that appears by the Caption. 

So, 10 die poſt Paſch ult', 

So, Ofab. Trin, &c. which ſhall be intended 80 die not 40 die poſt. 

So diverſis Vicibis inter ſuch a Day and ſuch a Hex. is ſufficient in an Infor- 


mation. R. 2 Lev. 71, 


So the preciſe Day is not neceſſary; for he may be found Guilty if the Offence 
was at a former, or a ſubſequent Day. R. 2 Ia. 318. 

And if the Offence be proved at a Day before or after the Time alledged in 
the Indictment, it will be well. R. upon an Indictment for High Treaſin, 


Kel. 16. 


Tho' it was eleven or twelve Years before. Kel. 16. 

So, in every Indictment for Treaſon, Felony, &c. R. per all the Judges. 3 Iſt, 
230, Syer. 

I lndicrmants for Treaſon, by levying War, do generally charge the overt Acts, 
but on one Day only. Townley's Caſe, 1746. Foſter 7.] 

And if the Offence was at a Day after the Time in the Indictment, the Jary 
may find the very Day of the Fact to aſcertain the Forfeiture, or if they find 
the Party guilty generally, a Leſſee, &c. may 8 as to the Time, tho' not as 
to the Offence, for avoiding the Forfeiture. . 3-1nſt. 230. 

So to a Neglect or Non-feaſance no Time is * for the preſent Time 
ſhall be intended: as, quod non eſcuriavit Feſſam, &c. 

So the Place is ſufficient, without the County; if the County be in the 
Margin. 

[In criminal Caſes, though the County be in the Margin, yet the Place where 
the Fact is ſuppoſed to be done, muſt be laid in the Body of the Indictment to be in 
Com. praedict. Rex v. Burridge, M. 1735. 3 P. ,. 439.] 

[If the F act is laid to be done in a City a County. in itſelf, but which are not co- 
extenſive, it muſt ſay within the City and County of E. &c. Rex v. Bunce, P. 
11 C. 2. Andr. 162. } 

[Communis Strata, Ave alta regia Via, denote the ſame Place, and are not uncer- 
tain. Rex v. Hammond, H. 3 G. Str. 44.| | 

The Terminus à quo and ad quem a Road leads, is not neceſſary. 1b19.] 
At the Pariſh of A. near the Highway, and Dwelling-houſes, is ſufficient for 2 
Nuſance, without ſaying in the Town or Village. Rex v. White, P. 30 G. 2. 1 


B. M. 333-] 


- So the Time or Place need not be repeated to Circumſtances. Mar. pl. 127. 
2 Rol. 226. 

And it is ſufficient, that it be coupled to a Time precedent in an Indict- 
ment for a Treſpaſs :. as, an Indictment for a Forcible Entry, quod 1* M. intraut 
& ipſum difſetſivit, without ſaying, adtunc & ibidem dij/eifruit, is ſufficient. R. 
2 Cro. 

If 9 Wound be given, upon which the Party dies at another Day, the 
Death ought to be alledged at the laſt Day. 

By the St. 2 & 3 Ea. 6. 24. If the Stroke be in one County and the Death in 
another, the Indictment may be in the County where the Death was. FD 
| n 
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And an Acceſſory in one County to an Offence in another, may be indicted | 
where he was Acceſſory. | 


If a Robber in one County fly with the Goods into another, he may be indictet 
of the Felony there, but not of the Robbery. enen W 


So an Indictment ought to ſhew the Certainty of the Offence: And therefore. (G. 3.) 
an Indictment for Murder, or Felony, muſt ſhew all the Circumſtances of the 1 
Fact in certain: As, by whom. . 

In what Manner committed. | _ uncertain. 

Upon what Part the Wound was given, upon the Face, Arm, Ge. 4 Co. 

41. 2. R. 5 Co. 121. 6. a | 

And of what Depth or Breadth the Wound was, when there was no Ampus 
tation. 4 Co. 42. 1 | | | 

If it ſays, quod ſuffocavit, &c. et qud Suffocatione obiit, without ſaying, de gud, 

Ec. it is bad, 1 Ro. 137. | | 

So an Indiftment, guod dedit Plagam circiter Pectus, or, ſuper Brachiam, without 
faying, dextrum, or faniſirum, is bad. 4 Co. 40. 6. R. 5 Co. 121. b. | 

So an Indictment for Larceny ought to ſhew the Value of the Goods, to diſtin « 

viſh Grand, or Petit Larceny, | 

If it be a live Thing, it is ſaid Pretii; if dead, ad Valentiam. 

So an Indictment for an Eſcape, or Breaking Friſon, ought to ſhew for what 
Crime he was taken, or committed. St. 95. a: 

For a Contempt in not executing a Warrant, it ought to ſhew the Nature and 
Tenor of the Warrant. R. 1 Vent. 305. 2 

An Indictment for Extortion ought to ſhew in what Inſtance committed. Mod. 
Ca. 32, 3. | | 
„ Whar® ee was due, or that nothing was due. R. 3 Leo. 268, 

An Indictment for ingroſſing magnam Quantitatem Straminis & Fan, without 
ſaying, how much, is bad. R. Cro. Car. 38 1. | 

So, for erecting diver/a Cottagia. Show. 389. | | 

Or, for ſtopping quandam Part-m Regie Vie, Agus Curſus, Sc. Sho. 389. 

Or, for an Aſſault upon ſeveral of the King's Subjects, between ſuch a Day and 
ſuch a Day. Per Holt, Sho. 390. | | 

For ſaying or publiſhing ſuch Words, aut fimilia. Bro. Action ſur Caſe 112. 

[Calumniatrix, et communis et turbulenta Pacis Perturbatrix, et Lites Rixas et Pugnas 
movit et incitavit, et quendam J. A. Verbis contumelits et opprobrits abuſa fuit in Domo ip- 

Aus J. A. too general. Rex v. Taylor, M. 3 C. 2. Str. 849.] | 

A common and turbulent Brawler, a Sower of Diſcord among her quiet and 
honeſt Neighbours, ſo that ſhe hath ſtirred, moved and incited divers Strifes, 
Controverſies, Quarrels and Diſputes, amongſt his Majeſty's liege People, contra 
Pacem, Ge. is too general. None but a Barretor and a common Scold are indict- 
able by general Words. Rex v. Cooper, H. 19 G. 2, Str. 1246.] 

Qued fabricavit, ſeu fabricari cauſavit, Ec. R. 1 Sal. 342, 371. 

[For a Nuiſance, that Defendaut ſepem le vavit vel levari cauſavit, ill, for Uncer- 
tainty. Rex v. Stoughton, P. 4 G. 2. Str. goo, ] | | 

[Inditment for conveying, or cauling to be conveyed, a Pauper, is too un- i 
certain; or if it does not ſay, that he was unable to maintain himſelf, Rex v. =. 


Flint, P. 10 G. 2. B. R. H. 370.] | | Will 4 
uod cepit extonſivè pro quolibet Equo 2 d. pro quibuſlibet 20 Ovibus, &c. RK. 4 e 11 


Mod. 103. | 
So, uy A. exiſtens Servus, five Deputatus took, &c. is bad, R. 2 Rol. 263. 


| 
Quod cum there was ſuch an Order, &c. for it ſhould be poſitive, that there 9 


| was. R. 1 Sal. 371. ; 
| uod exoneravit Tormentum dans Plagam, without ſaying, percuſſit. R. 5 Co. 


| 
| 
4 
| 110 


122. 6. 0 
. Vos reſciens Potum fore venenatum bibit, without ſaying expreſsly, Venenum bibit, | li 
N. 4 0 44 . | 5 15 {| 
That he refuſed Bail, without ſaying, that any was offered, R. Mod. Ca. (ki 
3% Ze | lit 


Vol. III. 6 N ; nd That Wil 
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bet he hade Paus non habentes debirum Pondus,” without dayiog,awhat 1 is doe 


Weight. R. Sal. 687. | 4 #£W 91; 5 
India went for procering by falſe Tokens muſt ſpecif them. / Rex v. Manos. 
H. 13 G. 2. Str. 1127. ]. 192902 $93 19 208 36d id: vnols 1 25 


* 


uod exercuit quaſilam Diabolicas Artes, Anghice, W itcherafe, R. 25 156. 
[- ds 1 FE neg genter fe geſſit'in Executibne of the Office of e too ge- 
| RA .--+ AraP” Rex vll Wintering bam. , 2uÞitt ,quoio 10 n | 
| . a ah Scripts, . Bead et Catallis, de D. decipicbant et aal. 1 Powell, 
Str. 8. roh 22nnt 38 
So Aera BWraontitates Orrvifie.: Rex v. Gibbs, Ho 8. C. Str, oy p 
Qued dixit diverſa ſcandal: yo Fa ba of . 7 a ern without ) fayidg, what 


Words R. I Rol. 79. 0 823 188214 Hei io bay 
740 anni muſt = out the Words ſpoken of a Juli in | the Execution his 
Net! 1 211! Gil 


{if for obſtruRing bim. it muſt ae what AR. Rex. v. ew, P. 426. Str, 
7 he took « Servant Gichovr «Teſtimonial it ought to Row s former © . 
Min 343. T6073 237 10 Sons WY} 03 31: T 
That he inticed 4. from his sene it ought to ee reliquit, . Mod. Ca. 
9, 101 1 % 13 Fo 21 i zur dent e 28 9 
9 chemo: a enge heb the Goods of his Maſter, it ought to 10 expteſ- 
ly, that he took them. R. Mod. Ca. 2899 
So where an Indictment is founded upon a N a P a& i in Purſuance of 
at ought to be alledged. 1 Sa/. 380. T nN 
If theke Be uff Indiembnt for Refuſul ot an Office, it — to ſhew an EleSion by 
e Authority. 5 Med. e 
1 If for a Reſcous, * oog t to ſhew' the-Writ, and als the Warraot. R. 2 Med. 
4. | 
er pro contrafa# A * Paus Damigi Region * to 
ſhew, ad inftar what Pieces, viz. Groats, Sbillings, Sc. | 
[In an Indictment for carrying a Perſon with the Small-pox from « one | Paridh to 
| another; it muſt be ſet forth, that Defendant knew. the Perſon had the Small- 
| pox, and that it was with an ill Intent, Rex v. Bunce, P. 116. 2. Andr. 102.] 
6 [ On an Indictment on g E/. c. 4. if it is averred, a Trade uſed. in Great Britain, 
. inſtead of England, it is bait. Rex v. Horch, JT. 9G. n v. Fa 12 G. Str. 
| 


JS. Ren v. Lifter, M. 1 G. 2. Str. 788.] F | 
Wed cum there was ſuch an Order, Ce. Rex v. u Þ 3. 10,0. 2 Ld, 


Roym. r 


(G. 4 80 Words uncertain” edpact be vp lied by an FO 1 an Iodiament for 
= not ul. Treaſon for faying, Me bave bad rwo wick-d Kings (innuendo Char iff and Chas 24) 
—_ FER if they (innuendo the P 2571 J aoc uld flandito therr Principles, Te ſhould conquer our Enemies 

(innuendo the King and ail his byal- Subjetts,) is bad; for an innuendo cannot deter- 
mine the Senſe ofthe Words. K. 3 Mal. 53. 


(8. 5. But Certainity in an IndiQtment to a genera Intent, i is ſufficient. 1 303. 4. 
weis - 3 Co, 121. EU. 
— Cer- - And ewe an Indiftment * F clony, gaod cept Bae exjuſdam guoli, is ſuf- 
| cien 95. 6. . 
| | Or, an Horle, &c. of ſuch a Yee. without mentioning any - .Owner. 
3 | wy pereuffit ſuper fn ram a 8 18 wells for Latus is a known Part. 
R. 2 Cro. | 

So Dans ka ſeu Cont fionem | is well. R. Mar. pl. 127 5 

Duod languebat a 15. Die ad 16". Diem, without 5 to what Hour in the 
ſame Day. Mar. pl. 127. 
Indictment quod fecit Libellum ad Tenorem & Bf: tum Sequentem. R. 1 Sal. 324 


24 of * ſabricavit a Leaſe with the Mark of H. cuſus Ten:r grau ; tho' the Mark 


is not ſhewn. R. 1 Sal. 342. | 
47 3 9 0 | Quad 


r 


IN. D 1:67 u R N., 
uod fabricavit Scriptum Obligatorium; tho' it does not ſay that it purports to be 
an Obligation. R. 1 Sal. 3432. _ OY * 


[That 4. razed out an Indorſement on a Bank- note, though it appears that the 


* 


Words razed out were wrote on the Face of the Note. Rex v. Bigg, M. '2 & 


Str. 18. 3 P. V. 419.] 

Nuod fecit Libellum in quo continetur inter alia, &c. R. Sal. 417. 
 Quod ipſe & 20 alii ingraſſaverunt, without ſaying, & quilibet eorum ingraſavit 3 
for they might join. Co. Car. 380. | 


god recenter recepit Felones; though it does not ſay, that he knew them to 
be Felons. R. 2 Lev. 208. 1 | 0 


Quod A. exiſtens ſuch an Officet of ſuch Age, Sc. fecit, &c. without ſaying tune 
exiſtens ; for where this Word relates to the Perſon, and is not collateral, it ſhall 


have a general Conſtruction. R. 2 Rol. 226. 


[Indictment againſt a Periſhioner for not performing his Highway-duty, A B. 
and C. D. being Surveyors, is ſufficient, without ſaying by whom or on what Day they 


were appointed. Rex v. Beyall, T. 32 & 33 G. 2. 2 B. M. 832. 

[That Defendant kept a common, ill- governed, diſorderly Houſe, and for 
his Profit unlawfully procured certain ill diſpoſed, Perſons of ill Fame and diſ- 
honeſt Converſation, to frequent, and the ſaid Perſons in the faid Houſe to remain, 
Fighting of Cocks, Brxing, Playing at Cudgels, and Miſbebaving tbemſilves, is ſut- 
ficient, Rex v. Higginſon, F. 1 6. 3.2. B. M. 1232.] | . 

That A. knowing B. was indicted for Forgery, concealed a Witneſs agartift him; it 
is ſufficient that B. was indicted. R. F, g. 122, 263. | LY 

So Surpluſage does not vitiate an Indictment. N. 4 Co. 41.9. R. 5 Co. 121. 
5. 2 Mod. Ca. 327. | 30 

Nor falſe Latin: As; præſatæ Reginæ. R. 5 Co. 121. 6. 

So Inducement to an Offence does not require ſo much Certainty: As, in an 
Indictment for an Eſcape, debito Moda commiſſus, or, by what Authority, is not ne- 
ceſſary. R. 1 Vent. 170, IF ns 2p 

Indictment quod A. & B. ſuper C. Injſultum fecerunt, &c. tho' as to B. it is found 
Isnoramus. R. Cro. Car. 464. a | Bf: | 

So an Indictment need not aſcertain. more than ſhews the Offence, not that 
which aggravates it: As, if it be for taking Fiſh out of his Pond, it need not 
name the Number or Quantity. Fer 2 J. Tuiſd. cont. 1 Lev. 203. 4 

[ Noiſome, offenſive and ſtinking to the common Nuſance of all inhabiting and travelling, 
is a ſufficient Charge of the Hurtfulneſs, and of the Perſons hurt. Rex v. Whrte, 
P. 30G. 2. 1 B. M. 331.] . 

Neither needs there more Certainty than the Words of the Statute import. R. 
2 Rol. 226. E 

If it be for forging a Cocquet for 5 Sarcinis lini, it is ſufficient. Mod. Ca. 87. 

So, Contra For mam Statuti, helps any Uncertainty not material. 2 Kel. 227. 


005 (G. 6.) Ought to have proper Terms of Law. 


So an Indictment ought to make Uſe of Terms proper or peculiar to the Of- 
ſenge: As, an Indictment for Treaſon ought to ſay, Proditorie. 

And Contra Ligeanciæ fue Debitum. R. 3 Lev. 396. Ca. Parl. 186. 4 Md. 
1605. Sein. 442. 
So an Indictment for Felony ought to ſay, Felonice. St. 96. a. | | 

For Murder, it ought to have the Word, Murdravit. Dy. 261. 4. Or, Mur- 
deravit, Per Coke, 1 Rol. 137. | 1 5 | 

For Burglary, the Word, Burglariter, or, Burgulariter. R. 4 Co. 39. 6: Jaux. 

And Burgaliter is not ſufficient. 4 Co. 39. C. 40. 4. 

For a Rape, it ought to have the Word, Rapuit. St. 96. 4. 

An Indictment for Barretry ought to ſay Commun s Barrectator. 

For Scolding, Communis Rixatrix, for, Calumniatrix, is not ſufficient, Mod. 
(a. 11. | | 

[ln an Indictment of a Scold, it muſt be laid ad Commune Nocumentum. Rex 


. Cooper, H. 19 G. 2. Ser. 1246. A. B 
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1 n TIM ENT 
4. B. being a looſe, idle, lewd and diſorderly Perſon—and did charge Defendant 


to 527 the ſaid A. B. fo being a looſe, Gc. is a ſufficient Allegation. Rex v. 


Bberic, T. 32 & 33 G. 2. 2 B. M. 864.] 
[Scient at, &c. is a ſufßcient Averment. Rex v. Lowly, P. 4 G. 2. Fe. 


904. 


So an Indictment ought to conclude Contra Pacem. R. 2 Cro. 527. Ga. Car. 
584. R. per 3 J. Mod. Ca. 128. ä 
If an Offence be | in another Reign, Contra Pucem nuper Regis & Rogii nunc. R. 


Zeil. 66. 
If founded upon a Statute i it ought to conclude, Contra Foream Sfatur. E. 1 


Sal. 370. R. 2 Rol. 38. 
And, Contra Formam Statuti, is bad, where there are ſeveral Statutes i in the Caſe. 


R. 2 Cro. 142. 
And, Contra Fermam Statuti — will be bad, where the Statute i is thiſtecir. 


ed. Per Twiſd. Ray. 192. Lut. 140. 


So, Contra Formam N ſhall not be rejected, Py for Part-i it would be good 


by the Common Law. wo Leo. 49. 
Or tho' the Offence was at the Common Laws and the Statute adds a Penalty, 


Med. Ca. 1 

But by the = St. 37 H. 8.8. The Omiſſion of Vi & Armis, vis. Gladiis Bacculis & 
Cultellis, does not vitiate. R. 2 Lev. 221. 

The Words Vi et Armis are not neceſſary i in an Indictment for a Riot. Rex v. 
Wynd, P. 2 G. 2. Str. 834.) 

So the Omiſſion of, Contra Pacem, does not vitiate in an Indictment for a Non- 
feaſance. R. 1 Vent. 108, 111. R. Sal. 381. 

Or, Contra Pacem nuper Regis, where the Continuance of the F aft j is the Offence 
and the Original of it only Inducement. R. Tel. 66. 

[If the Crime is charged to have been commited i in the Time of the late King, 
and the Inditment concludes againſt the Peace of the preſent King, it is fatal ; 


the Judgment muſt be reverſed. Rex v. Lookup, P. 6 G. 3. 3 B. M. 1901.] 


So, Contra Formam Statuti, is not neceſſary where the Offence was by the Com- 
mon Law, and the Statute adds only a Penalty, &c. R. 1 Vent. 1 3. Sal. 360. 
x Sid. 409. Comb. 371. K. 2 Mod. Ca. 11. 

And Contra Formam Statuti nuper editi, is well, tho' the Statute is miſrecited ; 
for then the Court will take Notice of the Statute. Ray. 192. Lut. 140. 

So, Contra Formam Statuti, is not neceſſary, where the Offence is a Breach of 
Duty, tho' his Duty in this Particular was preſcribed by Statute. R. 1 Sal. 381. 


Per Eyre Comb. 205. 
So, in an Indictment for Murder, if there be the Word, Murdravit, ex Malitid 


precogitald is not neceſſary. Dy. 69. 4 
Apa done by virtue of an Act continuing a former one expired, may be laid 
to be done by virtue of the original Act. Rex v. Morgan, M. 10 G. 2. Str. 1066. } 
It muſt be in the preſent Tn do, and not did preſent, Rex v. Bunce, P. 11 


G. a. Andr. 162 


(H) When quaſhed, ik deficient. 


Defective Indictment may be quaſhed upon Motion. 

[B. R. will not quaſh an Indicta ent for a Nuſance, but put Defendant to 
demur. Rex v. Biſhop, P. 11 G. 2. Andr. 220.] 

[The Court will not quaſh an Indictment, becauſe not laid Contra formam flat. 
but leave the Defendant to demur. Rex v. Brotberten, P. 10 G. Str. 602. ] 

Motion for the Proſecutor to quaſh his own Indictment, is not of Courſe, 
eſpecially if Defendant has been put to * Rex v. Webb, P. 4 G. 3. 3 
B. M. 1408. 

[If after Indictment removed by Certicrari is at Iſſue, and Jury appointed, Pro- 


ſecutor countermands Notice of Trial, and Defendant chuſes to bring it on by 
Proviſo 


j 
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Proviſo, and it ſtands for Trial, and Proſecutor in the interim gets a New Indict- 
ment found and then moves to quaſh the firit, alledging it to be defective, which 
they had.cured by the New, on which they intend to proceed; the Court may 
(by Conſent) order the Firſt. to be quaſhed, and the other to be put in its Place, 
and to ſtand in the fame Condition. Thid.] © | 

Or a No: preſegui may be entered by the Attorney General, Med. Ca. 262. 
0 U P. R, will quaſh an Indictment at Quarter-Seſſions for Perjury at Common Law, 
for. want of Juriſdiction. Rex v. Bainton, P. 11 G. 2. Rex v. Weſlineſs, Str. 1088.] 
(Tf a Man is Indicted for ſaying to a Juſtice, on being brought before him and 
another Juſtice, by his Warrant, for not paying Servants Wages, © You do not 
do right,” and it is not laid, that the Words were ſpoken to him in the Execu- 
tion of his, Office, the Indictment ſhall be quaſhed. Rex v. Leafe, T. 11 & 12 
4 4 #8 1 | i na Wat Pro Rh 

[Indictment for maintaining a Cottage, without laying four Acres of Gtound 
thereto, if it ſays was preſented, without adding, on the Oaths of 12, Cc. and if it 
only ſays, Defendant maintained it for Hab:taticn, without ſaying it was inbalited, 
ſhall be quaſhed. Rex v. Burkett, T. 11 C 12 G. 2. Andr. 230.] 8 

[The Court will not quaſh the Indictment for not receiving an Apprentice, if 
it does not appear by the Circumſtances averred, that it was a Binding. Stat. 43 
Eliz. c. 2. and Q. Whether Indictment lies. Rex v. Trevilian, P. 20 G. 2. Str. 
12 8. eo a Mug | 1 | 

* "RW againſt fix, jointly and ſeverally, for exerciſing a Trade, may 

be quaſhed. Rex v. Wefton, P. 11 G. Str. 623] © $ 
[Indictment lies not for ſetting a Perſon on the Footway to deliver printed Bills 
of Defendant's Occupation, whereby the Way was obſtructed; and Indictment ſhall 
be qualbed. Rex v. Sarmon, H. 31 G. 2. 1 B. M. 516.] 8 
Nor againſt a Spiritual Perſon, for occupying Lands contrary to 21 H. 8. c. 13. 
the Proceeding muſt be by Action or Information, and it muſt be in one of the 
King's Courts, not at Seſſions. Rex v. Wright, P. 31 G. 2. 1 B. M. 543. 

But not in an enormous Crime: As, for Treaſon or Felony; for the Court will 
put the Defendant to his Demurrer, or Plea. Vide Information, (D. 1, &c.) | 
_ [Nor an Indictment for not attending a Mayor to execute his Warrant, but 
Defendant may demur to it. Rex v. Bailey, T. 17 G. 2. Str. 1211. ] 

Nor an Indictment for Perjury, or Forgery, or Subornation, 1 Sal. 372. R. 1 
Sid. 64. I Vent. 370. | Oh | 

Nor Indictment againſt Overſeers for not paying Money over to their Suc- 
ceſſors; for quaſhing is not ex debito juſlitia, and this is a growing Evil. Rex 
v. King, P. 20. G. 2. Str. 1268.] | 

Nor Indictment for ſelling Flour by falſe Weights, tho' it appears on the Face 
of it that the Flour-ſca/e was the lighter, which muſt tend to the Prejudice of the 
Seller, and tho' it does not ſay where the ſelling was. Rex v. Crookes, H. 6 G. 3. 
3 B. M. 1841.] | 

[Nor an Indictment againſt ſeveral for breaking and entring a Mine, and carry- 
ing away Lead; elpccially if it is at the Time that the Judges are trying others 
in the ſame County for a like Offence. Rex v. Johnſon, P. 25 G. 2, 1 Will. 
325+] 

Or, for Extortion. 5 Mod. 13. | 

Or, for a Nuſance. 1 Sal. 372. 1 Vent. 370. without a Certificate that it is 
removed. Cro Car. 58 1. Acc. Sal. 460. f 

Or, for not repairing an Highway, or Bridge. 1 Sal. 372. 1 Sid. 140. 

Or, for inticing away his Servant. 1 Sal. 372. 

Or, for throwing down Fences contrary to the Sr. W. 2. 4. R. 1 Sal. 372. 

Or, for a Cheat. R. Mid Ca. 42. | 

Or, for a Diſturbance in Church. 1 Sid. 54. 

Or, for a Forcible Entry. Mod. Ca. 96. 


So a Motion for quaſhing ſhall not be allowed after a Recognizance Forfeited. 
1 Sal. 380. 
[The Court cannot ſtrike Counts out of an Indictment, for it is the Finding of the 


Grand Jury. Rex v. Pewireſs, H. 9 G. 2. Str. 1026. B. R. H. 203.] 
Vor. III. | 60 


* 


” 


[Motion | 
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to * Order. 1 B. M. 63a 1 


TNA Di MCT TOMIEINUT; 
[Motion may be made the laſt Day of Term to quaſh, Indictment, but not 


0 Proceſs upon an Judiument. 


Y the 87. 25 EJ. 3. 14. On an Indictm ent of Fel wha fettes of Oyer 

and Terminer, à Capias ſhall Tapas Ty to the Sh elit, and it he return Won 

eft inventus, another Capras returnable at 3 Werkes, whereby the Sheriff (hall be 

commanded to ſeiſe his Goods, and if the Sheriff return. Non eſt z3nventus, and the 

SV not appear, an Exigend iſſues, and the Goods are forfeited, Vide Pro- 
ceſs, ( „ 

If there be an Indictment for a Treſpaſs,” "the Proceſs . ſhall be a Venice, 


2 if the Return be that he has ſufficient, a Diftringas in infimtum ; if the 
Return be Nicbi/, Cc. there ſhall be a Capias, Alias, and Pluries, and an Fxi. 


Feed gend Wl he appears or is outlawed; Dat. eb. 19 . Pide the St. 18, Ed. 3 3.5. 


after Outlawry the Juſtices of 433 or. of the Peace, may iſſue a Ca 
hug atum, 0 0 id * their Authority. R. 12 Co. 103. 6 N 42 
"Abd tho' the Or N be afterwards reverſed, the Indictment ſtands i in force, 


Wee 

e cbe d f Ed: 3 „1. Juſtices to hear and Mihai Felony may direct theic 
Proce againſt th 9.101 Indictee; into any foreign C 
By the &. 1 E 7. The 8 mall My  ieamninued by a new Com- 


K —So by 7 1 11 H. 
By the Sr. 8 . 6. 10. If an anten for 197% Treaſon, or Treſpaſs, dwell in 


another County, the "Juſtices o Peace of the County, or Franchiſe, after the firſt 


Capigs is returned, may direct another, Capras to os Sheriff of che County where 
the Party xy, dwell. returnable 'in 3 Months (if the "County Court there is held 
Monthly, but 1 From 6 Weeks to '6 Weeks, then 4 Mönths) after the Teſte, 
commanding ſuch Sheriff to take him, or, if n A opt to be to b 6 found, to make Proclamation 
in two Conntics, before the Return of che it, th if he ap ppear before the Juſtices 
of Peace where indicted, at the Day of the Returh of the 2d ( aft , and then, if 
he appear not, the Exigent ſhall be awarded ; but Exigent and Galan otherwiſe 


awarded is void. 
And by the St. 10 H. 6. 6. If ſuch HAidt ment be removed by Certiorari, ſuch 


2d Capias ſhall be made returnable in B. R. &c. _ 

And if the Defendant be. in the Indictment named of ETokbf n county with 
an Alias di of the fame County, yet Proceſs. goes 5 15 the Sr. 8 H. 6. 
10. For the Alas dif is no Part of his Name, nor ſhall he be put to anſwer to 
it. 1 F. 4. 1. 

And for * ſame Reaſon, if he be named of the County where the Indictment 
is taken with an Alias dict of the other Wer he ſhall not have Proceſs upon that 
Statute, 1 Ed. 4. 1. 

By the Equity of the ſaid Statute, if the Indictee be impriſoned in another 
County, the Juſtices of Peace may award an Habeas Corpus to bring him before 
them. 

If a Perſon indicted before Juſtices of Peace find Surety in Chancery to ap- 

ear at the Return of the Writ, he ſhall have a Super ſedeas to ſuch Froccis. 

. N. B. 237. C. 

So, if be find Surety before 2 Juſtices of Peace. 1 Quorum. 

By the St. 4. & 5. V. & M. 22. §. 4. (which continued for 3 Years) On 
Exigent in Criminal Caſes before Convidion, Proclamation ſhall go to the Sheriff 
of . where the Party dwells, according to the Sz. 31 El. 3. 

And if a Capias iſſue upon an Indietment for a Miſdemeanor before a Penire, it 


is Error. R. Ray. 375- 
But in Treaſon, or Felony, if the Proceſs be a Venire and not a Capias, it is 


F Semb. 3 Mod. 265. Sbo. 75. 
ff the Entry is, Ideo Veniat Inde Jurata, 3 it ſhould be Praceptum ef Vi- 


alen, it is error, Rex v. George, P. 6 G. Str. 309. 0 
do, 


J. . 
4 


th r . 
So, if Venerunt the jury, in the Preter feet Tenſe „ inſtead of Vn 
al Preſent. Ibid.) Jury, pe e, inſtead of Veniunt in 


[So, if Nui tam, c. is left out in the Award of his 4 e for this is an eſſen- 
Yal Part. Id.] i ene 
ho' the fadictment be Contra Sw wo Star, it is not neceſſary that the Certio- 


rart, 7 1 * Minen, r 10 it. Rex v. Hayes, T. 3 G. 2. Ser. 843. Ld. 
151 1 © 

By the S?. 26 H. 8. 13. ay 5 Ed. 6, I1, Proceſs of Outlawry, on an Indict- 
ment for High Treaſon againſt an Offender out of the Realm, ſhall be of the 
um Effect as if reſiant in the Realm. Vide Utlagary, 
If an Indictment be removed into B. R. by Certiorari out of Lande, or 
Madadleſex, by the Courſe of the Court the Defendant muſt give a Recogni- 


Ca. 246. 

Fit be removed out of another County, the Defendant is fine Die, and, if 
he does not appear, Proceſs Ns. N him till he is outlawed. Mod, Ca. 
2 6. - 

"Hut now, by the Sr. 58 6 2 & M. 2. it ſhall not be removed by the Defendant, 
unleſs he give Recognizance to try it ut ſupra. Mod, Ca. 246. 

101 Yet, if it be removed by the Proſecutor, it remains at the o Law. 
— the Defendant cannot try it without Leave of the Court. R. Mod Ca, 


"Cindictment for forging a Will, ſhould not be tried pending a Suit in the 

Spiritual Court touching the Validity of it. Rex v. Rhodes, T. 12 G. Str. 703.] 
Pri a Man is indicted for inſulting a Juſtice of the Peace in the Execution of 
his Office, his Recognizance ſhall not be diſcharged, tho' the Juſtice 8285 but he 
muſt plead. Rex v. Ellers, T. 21 & 22 G. 2. 1 . 222. 


( x) Confeſſion. 


F the Defendant appears, or be brought in by Taryn” hin ſhall confeſs, or 

traverſe the Indictment. 

If he confeſſes the Indictment, he admits himſelf Guilty. 

He may confeſs in Perſon, or by Clerk in Court. Mod. Ca. 16. 

And there ſhall be Judgment againſt him. 

And in an Action for the fame Treſpaſs, his Confeſſion ſhall be Evidence againſt 
him. 9 H. 6. 60. 4. 

But where the Confefſion proceeds from Fear or Ignorance, the Judge may 
refuſe the Confeſſion. S. P. C. 142. 

So a Man may ponere ſe in Gratiam Regis, and pray that he may be admitted by 
Fine. 9 H. 6. 60. a. 

And ſuch a Confeſſion does not conclude him. 9 H. 6. 60. 4. 

And he may give Affidavits _ a firſt Aſſault, &c, by the Proſecutor, for Mi- 
tigation of the Fine. 1 Sal. 

Affidavits of Conſequences of a Riot, (even tho' relating to a Third Perſon} 
may be read for Aggravation of Fine, where they are the, immediate Conſe- 
quences, and cannot ſubſiſt as a diſtinct Crime by itſelf ; not where they _ 
for the Defendant might be again indicted for that. Rex v. Turner, M. 5 G 
Str, 13 

So, 2 Net Guilty pleaded, Relield Verificatione, he may confeſs the Indictment. 
Kel., 11. Vide Juſtices, (W. 3 

So Proteſtando quod non eft Albatilis, he may plead a pardon. _ 

So the Attorney General may enter a Noelle proſequi. Med. Ca. 261, 

But that does not diſcharge the Crime. R. 1 Sal. 21. Med. Ca. 261. 

And afterwards there may be other Proceſs upon the ſame Indictment, Per 
Holt, 1 Sal. 21. Mod. Ca. 261, Vide Fuſtices, (W. 3.) 


Traverſe 


zance to try it within the ſame Term, or at the Sittings afterwards. Med. 


511 


„ ' 11A & . 


: 
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0 Traverſe. S722 


F he 2 —— not confeſs the Defendant troverſes the ladidtwent, and fays 
Net Guilty. ; 
Or, Autrefuits conviet, or acquit, Ge. vide Appeal, 0. 9. 11. d 

0 But Autrefoits reer is no Plea, if * was es opens Tri _ a miſtaken 
County. * Rs 

Or, upon an inſulbeiene Indiftment: FI 

Autrefoits acquit in Burglary is good, tho thetd. be a 24 IndiQmen for the 
Goods of another taken in the ſame Houſe. R. Kels. 30, 52. E 4 

But he may be indicted for Felony in taking the Goods of another. R. Kel. 
38 A. er. 

. She may plead r attaint for the ſame or ks F rey volah it be in 
a Caſe where the Party without Conviction ſhall not have Refilention,; or Clergy is 
allowed in the one, but not in the other Felony. 12 Co. 100... 

[ Autrefoits acquit, or attaint, on an Indictment for Murder, is a good Bar * "to 
an Iadictment for Petit-treaſon for the: ſame and, et vice verſa. Kan 329. J 

So, a Pardon, 12 Co. 100. 

1 « Pardon by Act of Parliament ougbt to be allowed, tho' it de not 

| claim | 

If he plead i in Court he ſhall be committed till Trial, except where he gives 
Security, to try it at his own. Charge. Mod. Ca. 114. 
$0, af he, plead: i in the Office, the Plea ought not to be received without ſuch 
Security. R. Mod, Ca. 114. 

In. an indenent far a Maybem laid Fe lonice, the Defendant need not be 

brought to the Bar to plead,” but his Plea may be delivered in the Office. Rex v. 

Haddock, M. 12 G. 2. Str. 11co.] ] 

If he be committed, the Proſecution ſhall be at the Charge of the Proſecutor, 
Mod. Ca. 114. 

If the Defendant appear upon an an Indictment for Treaſon, or F clony, he 
ought to plead: preſently. 

So, upon an Indictment for a Miſdemeanor, if he does not appear till a Capias; 
for he is in Contempt. B. Tr. 31. 

Or, if he appear upon the Recognizance, tho' he be not in Contempt. 

Or, if he appear in his own Perſon, in a Caſe of Privilege. 

So, if the Defendant does not plead till a peremptory Rule, he ſhall give Bail 
to try it the ſame term. Mod. Ca. 42. ; 

But if he aÞPears upon Summons by Venire or 9 he ſhall have an Im- 

parlance. B. „, T.. 3 

So, if he l Jed), he need not try it till next Term. Mod. Ca. 42: 

[If Defendant N dilatory Plea (as Miſnomer of the Place where he re- 
ſides) he muſt annex an Affidavit of the Truth of it, or the Court will ſet aſide 
the Plea. Rex v. Grainger. H. 5 G. 3. 3 B. M. 1617. 

The Clerk of the Peace ſhall join Iſſue for the King. 

And if the Entry be, Er A. B. fimiliter, Us it is ſufficient, tho! it does not 
fag, that he was Clerk of the Peace. Cro. Car. | 

Vow PERL ns 3. . F Peace, (D I z. 0 


j 


(M) Azaignment, and Trial. 


FTER Plea, the Defendant ſhall be brought to his Trial. Vide Juftices, 
(W. 1, &c.) 

The Proceeding after the Indictment, by which the Defendant is brought 
to plead, and afterwards to Trial, is called, The Arraignment of the Pri- 
ſoner. | 

Juſtices of Peace as well as Juſtices of B. R. or Goal-Delivery, may arraign 


a Priſoner indicted before them, | | 1 
| 


1 
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121. EN , |; . 
| got if he have Oyey of the Indictment, that imports it. Semb. Sho. 1 31. 
After Iſſue upon the Indictment, the Defendant ſhall be bound by Recogni- 
zance to put himſelf upon his Trial. | | 
And if there are 2 Inditments againſt the ſame Defendant, he ſhall chuſe which 
ſhall be tried firſt, not the King. Mod. Ca. 168. | 
If there be a Miſtrial, or Variance between the Indictment and the Record, &:, 
| whereby the Trial cannot proceed, or is ſet afide, the Recognizance of the 
Defendant ſhall be forfeited ; for there muſt be an effectual Trial. R. Med. Ca. 168. 
If ſeveral are indicted for the ſame Offence, there may be a Trial againſt 2 or 
3, if the others conſent to confeſs if they are convicted. Mod. Ca. 212. 
If there are 2 Indi ments againſt a Man for the ſame Offence, (as one by the 


Coroner's Inqueſt, the other by the Grand Inqueſt,) the uſual Courſe is to try 
him upon both at the ſame Time. 1 Sal. 382. | 


Or, if he be tried upon one, tho' acquitted, he muſt be tried upon the other, 


and plead the former Acquittal. R. 1 Sal. 382. 
If it appear to be only a Treſpaſs, he ſhall be found Nez Guilty ; for it catinot be 
found ſpecially, and a Fine for the Treſpaſs, R. Kels 29. 1 

The Indictment ſhall be read to the Priſoner in Engliſh, or a Tongue which 
he underſtafſds, before he pleads. R. 1 Sid. 85. 

By the St. 22 H. 8. 14. A Felon may challenge 20 of the Jury peremptorily. 
Vide Challenge, (C. 1.) | 4 

And for Cauſe, all that he pleaſes; as, that a Juror is infamous. 

Or, had not 40s. per Annum. 

Or, had not Goods to the Value of 40 J. if it be in a Borough, according to 
the St. 23. H. 8. 13. 1 

Or, was one of his Indictors : By the S. 25 Ed. 3. z. 

[In an Indictment where the Puniſhment may be infamous, the King may not 
withdraw a Juror, Rex v. Jet, T. 7 G. 2. Str. 984] 

[If a Man is indicted for Petit-treaſon, he may be found. Guilty of Murder. 
Swan and Fefferys's caſe, 1752. Fefter 104.] | 

[If A. be indicted for Petit-treaſon, and B. for Murder, and they do not chal- 
lenge, they may be tried together; if they inſiſt on their Challenges, they muſt be 
Tried ſeparately, for the Number of Peremptory Challenges are different. 1b1d.] 

[Whether a Man indicted of Murder, when it ought to have been for Petit- 
treaſon, can be found Guilty? Q. Fofter 327. 


[In Caſes of Infancy, and Inſanity, and in all Caſes of juſtifiable Homicide, the 


Jury, under the Direction of the Court, may find a general Verdict of Aequittal 
Feſter 279.) 

[So, in Homicide by Miſadventure. Foſter 280.] 4 

Vide Juſtices, (W. 1, &c.)— Juſtices of Peace, (D. 14.) 


(N) Judgment, 


F the Defendant be convicted upon an Indictment by Confeſſion or Ver- 
dict, there ſhall be Judgment againſt him according to the Nature of the 
Offence. : 

[It is not neceſſary that on an Indictment for Nuſance there be always Judge- 
ment that it be abated, if it be a tranſitory Nuſance, as dreſſing Skins. Rex v. 
Pappineau, H. 12 G. Str. 686.] 

If the Defendant be fined, it may be impoſed when he is abſent ; for a Capias 
pro fine lies. 1 Sal. 56. | 


But Judgment for a Corporal Puniſhment cannot be given in the Abſence of 


the Defendant. 1 Sal. 56, 

Tho' he be eutlawed. R. 1 Sal. 400. 

So Execution for a Felony cannot be awarded againſt any one abſent, tho' he 
outlawed. 1 Sal. 400. 

Vol. III. 6 P | [The 


IF no Arraignment be entted, it will be Error. Semb. 3 Mid. 265. go. 
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INDICTMENT. 


[The Defendant need not be in Court on arguing à Special Verdict, as he 
muſt on a Motion in Arreſt of Judgment; Rex v. Hayes, T. 3 G. 2. Str. 843, 
or as he muſt; on moving for a new Trial; Rex v. G:b/on, P. 7 G. 2. Str. 968. 
or npon' an Argument on an Indictment removed by Certiorari, where Defendant 
is found Guilty of a Conſpiracy, but alſo found that the other Conſpirator is 
dead. Rex v.Niccolls, P. 18 G. 2. Str. 1227.] ae 1s 


- * 


| [On Motion for Arreſt of Judgment, after Conviction for a Conſpiracy to 
charge one with a Capital Felony, Defendant muſt, be perſonally preſent in 
Court, Rex v. Spragg, H. 33 G. 2. 2 B. M. 930.] _- . 
[If Huſband and Wife are convicted of. keeping diſorderly Houſe, there may be 
Judgment "HK Wife tho' the Huſband is abſent, Rex v. Thomds, T. 9 G. 
2. B. R. H. 278.1 Mos. 810 
[The uſual Judgment is, Pillory; but the Court is not tied down to any par- 
ticular Puniſhment for a Miſdemeanor. Hid.] dap. a1. Ry 
IIf Judgment againſt Defendant, found Guilty of inſulting a Juſtice of Peace 
in Execution of his Office, is Impriſonment for a Month, to aſk. Pardon of the 
Juſtice at his Houſe, and to advertiſe it in News- paper; only the Impriſonment 
is legal, the Reſt void; and when the Impriſonment is executed, Defendant 
ſhall be diſcharged on Habeas, Corpus, Rex v. Collier, T. 25 & 26G. 2. 1 Wilſ. 
24 | : 
335), can it be awarded, but in the County where he was attainted. Semb. 
3 Mod. 124. 2 | 
So Judgment ought not to be without a Demand, / quid dicere habrat quare 
Judicium non, &c. Semb. 3 Mod. 265: R. Sho. 132. 1 021 K 
And the Priſoner ſhall not tender any Matter for Stay of Judgment, but what 
ariſes upon the Indictment. 1 Sid. 8 5. 1 0 | 
[If the words Adtunc et Ibidem, are left out as to Swearing of the Jury, Judg- 
ment ſhall be arreſted, Rex v. Morris, P. 4 G. 2. Str. or.] . 
Judgment obtained by Surprize for Want of Plea, ſhall not be ſet aſide. Semb. 
Rex v. Mayors, P. 11 G. 2. Andr. 209. Sed Q] 
Judgment er obtained in a Criminal Cauſe is never ſet aſide. Rex v. 
Hunter, P. 20. G. 2. 1 Vis, 163z.] 5 
[Motion in Arreſt of Judgment (on the Crown- ſide) may be made at any time 
before Sentence pronounced; for the Judgment ſigned in the Office is only In- 
terlocutory, and the Award Iod capiatur, only to bring Defendant in to re- 
ceive the final Judgment. Rex v. Robinſon, T. 32 & 33 G. 2. 2 B. M. 799.) 
After Judgment given, the Court may vary it the ſame Term. 1 Sal. 401. 
Vide Record, (F.) | 1 7 1 
An Indictment in B. R. ſhall be entred upon the Plea Roll. 1 Sa“. 371. 
And if an Offence appears in the Indictment, for which it may be maintained, 
it is ſufficient, tho”. in other Parts it is bad; for here the Court ſets the Fine in 
Proportion to the Offence found, and it is not like Declarations where intire 
Damages are found, which the Court cannot apportion to the good Part of the 
Declaration. R. 1 Sal. 384, 5. | 
[A Man indicted for a Robbery from the Perſon, cannot on that Indictment 
be found Guilty of Larceny. Rex v. Francis, P. 8 G. 2. B. R. H. 113. Str. 
1015. 3 
lun Caſes, where the Indictment does not well charge a Felony nor the ſpe- 
cial Verdict certainly find any on the Facts therein ſtated, or where the Priſoner 
demurs, which is allowed, or where, on a General Verdict of Guilty, Judgment is 


_ arreſted for Defects in Indictment, Judgment of Acquital muſt be given; and this 


will be no Bar to another Indictment, conſtituting another Offence, Rex v. Bur- 
ridge, M. 1735. 3 P. V. 430. 

[Judgment on Indictment for a Conſpiracy to indict a Man of a Capital Of- 
fence ſhall not be arreſted, becauſe it does not ſay ** fa//oly,” or becauſe it does 
not ſpecify at firſt, of what Capital Offence they conſpired to indict him ; eſpe- 


cially if it afterwards ſets forth the Indictment, and it is found, that they did 


according to the Conſpiracy falſely indict. - Nor ( ſemb. ſed 9.) even if it was 
a bare unexecuted Conſpiracy. Rex v. Spragg. P. 33 G. 2. 2 Bl. M. 993.] 
; fo Judgment 


[Judgment on the above was on one Defendant, the Father, Impriſonment fot 
a Month, and Pillory twice, Impriſonment for two Vears, Fine of 50 J. good Be- 
haviour for three Years; on the other Defendant,} the Daughter, and Voung, im- 
priſonment for Six Months. 2. B. M. 1027.] 

[No Regard ſhould be had to a Repreſentation by Jurymen after their Departure 


from the Bar, contrary to what they have found on Oath. Rex v. Thirkell, T. 5 6. 
3.3 B. M. 1696. | | 


[After Sentence for Perjury, the Court will not let in a Motion for Arreſt of 


Judgment for a Miſtake in the Indictment. Rex v. Lookup, P. 6 G. 3- 3B, M. 
, 1901. ] 6 | | | 
Vide Juſtices of Peace. (D. 15.) 

As to Error upon an Indictment, Yide Error, (B.). 

For more concerning Indiftment, Vide Action upon the Caſe for a Conſpiracy, 
(C. 4.) — Action upon the Caſe for a Nufance, (D. 3.) — Amendment, (2 C. 1.)— 4p- 
peal, (G. 16.) — Barret, (C.) — Battery, (E. 2.)—FPorceable Entry, (D. 2» 44 


Forgery, (B. 2.) — Juſtices of Peace, (B. 104, 105.— D. 12. — Officer, (G. 11.)— 
Parliament, (L. 13. —Reſcous, (D. 3.) ( ) 


IN D O. RS E M E N T. 
Vide Fait, (E. 2.) 
⁵ů;) 88 


Vide Pleader, (C. 31, 43, 1 4 
O. 15. 


ENS UC TY T.0 N. 
Vide Eſeliſe, (L.) 


. 


Vide Enfant. — Auminiſtration, (E.— F.) Voucher, (D. 2.) 


- 
K POV ITY * 4 


I NF OR MA TT 1 0: NN. 
(A) TWhen it lies. 
(A. 1.) By the Attorney General. 


N Information is a Declaration of the Charge, or Offence againſt any one at 
the Suit of the King. Terms de Ley. Verb. Information. 
The King may proceed againſt any one for an Offence under the Degree of 
Treaſon, or Felony, not only by Indictment or Preſentment, but alſo by Infor- 
mation upon Record. R. Sho. 107, &c. 5 Mod. 459. 


And 


5173 


* 
1 
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In C. B. Mbere à Statute gives an Ioformation in any Court of Record. R. 3 
An Iofarmation may be brought by 
Commqn Informer. Vide tbr St. 21 Jac. 4. 


ſi” Nr FA Ot! R N X D 10 N. : 
not only in the Exchequer, but allo in B. R. and other Courts, 5;;. 


Leo. 48. "Ot 


the Attorvey: General, Ex afficip, or by a 


The Entry of an Information by the Attorney General in B R. is, Memorandum 
und J. T. Miles Attornafus Domini Regis nunc Generalis qu pro eodem Domino Rege 
In bac Parte ſequitur in preprid Perſond Jud venit hic in Curiam didi Domini Regis 


. 


coram ipſo Rege apud Weſtmonaſterium die S. proximo foft, &c. Bt pro eodem Domini 
Rege-dat Curiam bic intelligi & infcrmari quod, &c. Citi 39g, 
For the Exchequer, Vide Co. Ent. 372 370, 378, 381, 384, 387, 390. 


But an Information by a Common Informer, and alſo by the Attorney Gene- 


ral, ought to be in the proper County. 3 If. 193. 4 It. 172. Adm. Cre. 


Car. Tz. Per 2 F. Gra. Bl, 737. "Vide 4dion, (N. 10. 


So, by the L. a1 Jac. 4. Information ſhall not be by the Attorney General. 


or any. other, in the Courts of Weſtminſter, for an Offence for which a Conimon In- 
former might have an Information before Juſtices of Aſſiſe, Ni prius, \Gaol-Deli- 


very, Oyer and Terminer, or Juſtices of Peace at the Quarter-Seſſions, 4 inf. 172, 
174. Vide Adion upon Statute, (D.) | | 

Tho! it be for Offences mentioned in the Proviſo. 4 Inſt. 174. | | 

So Debt hall not be brought in B. R. &c. for the Penalty of any Offence within 
the St. 21 Fac. 4. if the Offence was not in Middleſex. R. cont. 1 Vent. 8. 1 Sid. 
400. R. acc. per Hot, and all the Fudges, -I. 3. Vide 1 Sal 372, 3 

But this St. 21 2 4. extends only to Offences inquirable before Juſtices of 
Ni prius, Aſſiſe, Gaol-Delivery, Oyer and Terminer, or of the Peace, R. Cre. 
Car. 112. 3 Ws | | "3 2 . : 1 N 

By the St. 31 EI. 5. An Information, where a Penalty is given to the Queen, 
ſhall be brought in 2 Years after the Offence ; if to the Queen and the Proſecutor 


(unleſs on the Statute of Tillage) in 2 Years after the Year. allowed to the Com- 


mon Informer; or if the Statute limits a ſhorter Time, then ſooner. Vide Poſt, 

„ | Sch 
And if there be a Penalty to the King and the Informer, and the Common In- 
former does not ſue within the Year, the King within 2 Years afterwards ſhall ſuc 
for the whole Forfeiture. Mod. Ca. 220. 

Yet if B. brings an Action upon the Sz. 23 H. 6. for the Penalty of 401. for a 
falſe Return of a Burgeſs to ſerve in Parliament, (the Burgeſs himſelf not ſuing 
within 3 Months) he ſhall not be reputed a Common Informer. R. 4 Mod. 130. 
Sho. 354. 3 Sal. 200. F/ 

So upon the Sz. of Tillage 5 El. 2, The Informer ought not to ſue within 3 
Years; for the 1ſt Year is given to him in Remainder, the 2d Year to the 2d in 
Remainder, the zd to him in the Reverſion, and then the Informer (any more 
than the King) is not reſtrained to any Time. Sav. 6. 

[It lies apainſt one for unſhipping, Cc. though another is in Execution on a 
Judgment for the ſame Offence. Attorney-General v. Poppleflone, M. 1731. Bun. 


311.] \ Le 
(A. 2.) Ex officio, 


So an Information may be exhibited ex Officio by the Maſter of the Crown 
Office, as Coroner and Atfornatus Domint Regis. Clift 395. R. Sho. 106. 

But the Clerk of the Crown ought not to ſet his Hand to an Information, with- 
out examining. the Cauſe, Sti. Fr. R. 70. ITY 
And the Court will not compel him to file it, Ray. 482, 

And now, by the Sr. 4 &-5 V. & M. 18. The Clerk of. the Crown ſhall not, 
without expreſs, Order by the Court, exhibit, receive, or file an Information; &t- 
before he have a Recognizance from the Perſon. procuring. it, to him/againſt whom 
it is, in 20/, Penalty to proſecute effectually, and abide ſuch Orders as the Court 
ſhall dire, l | 

6: 2 Which 


NG Or M A T. 1 0. N. 


Which Recognizance the Clerk of the Crown, or any Juſtice of the Peace where 
the Cauſe of the Information ariſes, may take, and when taken or brought. to the 
Office ſhall be entred on Record, and a Memorandum of it filed in af operr Place 
of the Office, to which all may reſort without Fee, | 

And if the Defendant plead to Iflue, and the Proſecutor do not at his own 
Coſts try it within a Year, or procure a Nolle proſequi, or a Verdict be againſt 
him, B. R. ſhall award the Defendant Coſts, unleſs the Judge at the Trial in 
open Court certify on Record, that there was a reaſonable Cauſe for the Infor- 
mation; for which Coſts, if not paid in 3 Months, the Defendant - hall: have the 
Benefit of the ſaid Recognizance. 


By the ſame Statute, it is declared, That it ſhall extend only to Informations by 
the Maſter of the Crown Office. po | 


[The Meaning of fat. 4 & 5W.& M. c. 18. is, that the Clerk of the Crown 


| ſhall file no Information without Leave, nor iflue Proceſs thereupon without Re- 


cognizance, Rex v. Howell, P. 9 G. 2. B. R. H. 247. ] 
And this Statute extends to an Information by the Coroner for any Miſde- 
meanor ; as, to an Information in Nature of a Qyo Marranto. R. 1 Sal. 376. 


Cartb. 504. 


And if any Information be filed before a Recognizance given, the whole 
Proceſs upon it ſhall be quaſhed. R. 1 Sal. 376. Carth, 504. 
And Aer Recognizance, the Coſts ſhall be paid, if the Judge does not certify, 
Fe. which ſhall be intended of a Certificate entred upon the Potea. Per Holt, 
Comb. 345. 2 | 

[The Sor will grant an Information againſt ſeveral Perſons, for taking a 
young Woman from her Guardian affigned in Chancery, and marrying her; 
though ſhe went voluntarily, and though Chancery has committed Defendants 
for a Contempt. Rex v. Lord Offuiſton et al. H. 12 G. 2. Str. 1107. Andr. 310. ] 
IIf a Man confeſſes to one who makes Affidavit of it, that he publiſhed two 
Affidavits, one charging him with Baſtardy, and the other, that ſhe ſwore the 


Former, by the Contrivance of a Magiſtrate, without having it read to her; the 


Court will grant Information, though no ſcandalous Reflections were added, and 
though Defendant denies by Affidavit his having confeſſed the Publication, but not 
the Publication itſelf Rex v. Sharpe, P. 11 G. 2. Andr. 384 ] 

[The Court will grant Information for taking away anatural daughter under 16, 
from her putative Father, under at. 4 & 5 Ph. & M. c. 8. Rex v. Cornfortb, H. 
15G. 2. Str. 1162.] | | 

[If an Attorney, a Commiſſioner to take Afﬀidavits in B. R. examines on Oath 
without putting in Writing, upon an Arbitration, the Court will grant Informa- 
tion. Rex v. Norman, H. 16 G. 2. Vilſ. 7.] 

[if a Juſtice commits a Man for Non-payment of an illegal Fee, as 1 s. for diſ- 
charging his Warrant. Kex v. Fones, H. 16 G. 2. Will: 7.] 

[If a Juſtice commits a Man on Suſpicion of Felony, and binds over to proſe- 
cute and then, on examining other Witneſſes, admits Priſoner to Bail, who 
does not appear to the Indictment found againſt him; B. R. will grant an Infor- 
mation againſt the Juſtice. Rex v. Clarke, M. 18 G. 2. Str. 12 6. 

[If the Overſeers of the Poor 13 a Man (for 100. and a fat Hog) to mar- 
ry an leot chargeable to their Pariſh, whereby ſhe and her Child become charge- 
able to the Man's Pariſh, the Court will grant Information. Rex v. Watſon, M. 
17 G. 2. Wilſ. 41.] 

[Court will grant Information for detaining a Woman addicted to Drinkin 
and uſing 51 to prevail with her to make a Will, Rex v. Wright, M. 1 6. 3. 2 
B. M. 1099. | 

[The 2 will grant Rule to ſhew Cauſe on Copies of a Challenge, ſufficiently 
verified. Rex v. Clappel, M. 31 G. 2. 1 B. M. 402. ] 

The Court will not grant an Information for Perjury, where the Queſtion was 
ſuch as made the Party acccuſe himſelf. 1 Sal. 374. 
| [The Court will not grant Information on the Application of the Attorney Ge- 
neral in Caſes proſecuted by the- Crown, for he may exhibit one himſelf. Rex v. 
Phillips, T. 4 G. 3. 3 B. M. 1564.] | 


Vor. III. 6 [The 
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INFORM AT I O N. 


The Court never grants Information (on a penal Statute) . where the Penal; 
veſts in the Crown only; the Attorney General muſt file it, Rex V. Hendrick, 1 
18 G. 2. Str. 1234.] aaa ae e | 
. [Therefore if the Suit on a penal Statute, , as on 12 An. c. 16. for Uſury, is 
lapſed by Time to the Crown, the Court will not grant Information. 1b:d,] 
IIf in Converſation concerning a Warrant granted by a Juſtice of Peace, one 
aſks, if he is ſworn Juſtice, and on being anſwered, „ Yes,” replies, „Then he 
is a Rogue, and a forſworn Rogue,” Information ſhall not be granted, for they 
are not ſpoken /o him in the Execution of his Office, which would make it in- 
dictable. Rex v. Pocock, T. 14 G. 2. Str.1157.] e ee 

[The Court will not grant Information againſt a Juſtice, for refuſing to a con- 
demn a Horſe under Stat. 5 G. c. 12. on the Oath of the Perſon ſeizing, and in 
the Abſence of the Owner. Rex v. Sergiſon, H. 16G. 2. Str. 1181.] | 

[Nor againſt a Juſtice of Peace, though he has acted irregglarly, (as by com- 


mitting a Man without the Proſecutor's Oath and Recognivance) if it appears 


clearly, that he ated without any bad, oppreſſive or injurious Intention; but th 
will not give him Coſts. * R-x v. Fielding, H. 32 G. 2. 2 B. M. 719.  kex v. 
Palmer, P. 1 G. 3. 2 B. M. 1162.] | | | 

[Nor againſt a Juſtice, who hears a Charge, and does not proceed on it, becauſe he 
thinks it not within the Proviſion of any Law; even if ſuch Opinion is erroneous: 
if it is right they will diſcharge Rule to ſhew Caule with Coſts. - Rex v. Cox, P. 
32 G. 2. 2 B. M. 785.] Ge. ES 

[The Court will not grant it againſt Inhabitants having a Right to vote, for 
voting as ws N Rex v. Harvey, H. 9 G. Str. 25 | 
Nor againſt a Clergyman for Perjury at Admiſſion to his Living, till he is con- 
victed of the Simony. Rex v. Lewis, M. 4 8. Str. 70.] - 

[The Court will not grant Information for an Attempt to ſuborn Witneſſes, 
pending the Civil Suit, unleſs it is very plain. Rex v. Phillips, P. 9 G. 2. B. R. 
H 24 

Il ol choſen Sheriff of London refuſes to take the Office upon him, as there arc 
pecuniary Penalties appointed by Act of Common-Council, the Court will not 
grant e z eſpecially if it is in doubt, whether the Refuſal is a Crime or 
not (as in the Caſe of Diſſenters.) Rex v. Groſvenor, T. 16 G. 2. Str. 1193. 
Will. 18. ; jd 

The Boe will not grant Information againſt a Man for ſending a Challenge, if 
it appears, that the Party hieß had previouſly ſent Letters to him, which im- 
ported a Challenge ; though if both Parties apply for Information, the Court 
will grant them. Rex v. Hankey, P. 30 G. 2. 1 B. M. 316.] : 

[The Court will not grant it on the Application of notorious Cheats, againſt 


other Cheats, for a Conſpiracy to cheat them at a Race, Rex v. Peach, P. 31 G. 


2. 1 B. M. 548. | 
[Service of a Rule to ſhew Cauſe why, Cc. at the Houſe of Defendant, is good 


unleſs it appears that he is abroad. Rex v. Badouin, T. 9 G. 2. Str. 1044. B. R. 
H. 271.] | | 

rt five Rules are obtained for Informations againſt five ſeveral Defendants, one 
joint Information cannot be filed againſt them on theſe Rules, though it is for 
a joint Offence. Rex v. Heydon, H. 2G. 3. 3 B. M. 1270.) | 


(A. 3.) By a Common Informer. 


Fide Aion by By the St. 11 El. 5. None ſhall ſuc on a Penal Statute but by Information, or 


Qui 1am, Te. Original. Vide Afton upon Statute, (E. t, 2.) 


% 


— Ger. And therefore an Action upon a Penal Statute in B. R. by Bill is Error. R. Cro. 


25 


El. 77. | f ; R 

40 is not aided by the St. 18 El. 14. R. Cro. El. 77. | 

So, where a Statute gives a Penalty to the King and to him who will ſac 
for it; if the King has not exhibited an Information, any Common Informer 
may. | | | | 

of 4 And 
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Gi 11602 5493 in MODULI OF YOu 00 001399 L39v5: * as ines 
1 5 the King afterwards cannot reſtrain. him of- Moicty of "oy Sti. 
cin ee ene en 23 .Þ , 1 Ritual ng u 
And Febere be an Information Qui tam, Fc. tho' the Attorney General enters 
a Nolle profſcqui, the Informer may proceed for his Part. R. 1 Leo. 119. Cro. 
El. 583. 
88, i the King pardon. Cro. El. 58;. | 

Otherwiſe, in an Information upon the S. 16 R. 2. for a Premunire, by the 
Attorney General and the Informer ; for there the Informer only ſues for Damages 
which are only acceffory to the Conviction. R. 3 Leo. 139. | 

So, if the Informer dies, the Attorney General may proceed for the King's | 
Part. R. Cro. El. 583. 2 OR 

Or, if he releaſe, or will be nonſuited. Cro. El. 583. 

Or, if the Informer lapſe his Year. Sav. 6. 
[Tf the Informer dies pending the Information, the Court will give leave to make 
a-Reſeizure. Holden v. Broad, in Sc. H. 1719. Bunb. 56.] 
But by the Sz. 18 El. 5. The Informer ſhall exhibit the Information in Perſon, 
and purſue by himſelf or Attorney, and not by Deputy. 
So, by the ſame Statute, On an Information, the Officer, who receives it, ſhall 
make a Note of the Day, Month, and Year when exhibited, from which Time it 
ſhall be accounted of Record, and not before : But this extends not to Informa- 
tions for Maintainance, Champerty, Buying of Titles, or Embracery, or by a 

Corporation, or other to whom a Penalty is ſpecially given, or, by Officers who 
proceed ex Officio, or for Matters concerning their Offices. | 

By the Sr. 31 El. 5. An Information ſhall be by a Common Informer within 
one Year after the Offence, (unleſs on the Statute of Tillage) or if limited by 
a Statute to a ſhorter Time, then ſooner. Vide Arte, (A. 1.) | | 
By the Se. 31 El. 5. and 21 Jac. 4. The Information ſhall lay the Offence in 
the proper County, and if not proved, the Defendant ſhall be fbund Not Guilty; 
and ſhall not be in the Courts at Weſtminſter, where the Information may be be- 
fore Juſtices of Aſſiſe, Ni privs, &c. Vide Ante, (A. 1 —Aclion, (N. 10.) 
And by the St. 21 Fac. 4. ſhall not be received, till the Informer ſwear he be- 
lieves the Offence committed- within a. Year in the ſame County ; which Oath 
ſhall be entred on Record. 


But the Oath of the Informer need not appear upon the Information. R. Cxo. 
Car. 316 4 | 

# By the St. 18 El. 5. If the Informer make Compoſition with the Defendant be- 
fore or after Proceſs, or before or after Plea, or take Money of him without Or- 
der of Court, or offend in ſuing out Proceſs, or by other Miſdemeanor, he ſhall . 
be ſet in the Pillory, be ever dilabled to be an Intormer, and forfeit 104. a Voiety 
to the Queen, a Moiety to the Party grieved ; of which Offences Juſtices of Oyer 
and Terminer, of Aſliſc, and of the Peace at Quarter-Seſſions, may inquire, &c. 

By the Sz. 31 El. 5. None, for a Miſdemeanor prohibited to be an Informer 
by Order of Court, ſhall after be admitted to inlorm on any penal Statute, unleſs 
he be the Party grieved. | 
| If an Informer compound an Information at the Quarter- Sefſions, he ſhall be 
indicted for it, as an Offence within the S7. 13 El. 5. Adm. 1 Sid. 311. 

Though the Seſſions have not Conuſance of the Offence for which the Infor- 
mation is exhibited. Semb. 1 Std. 311. 

By the St. 18 El. 5. If the Informer delay or diſcontinue the Suit, be nonſuit, 
or have a Verdict againſt him, he ſhall pay Coſts; for which the Defendant may 
have a Capias, Fieri factas, or Elegit. V ide Coſis, (A. 6.) | 

But the Court will not oblige him to give Security for Coſls. R. 2 Bul. 18. 

| Nor grant an Information, where an Indictment is found for the ſame Of- 
2 fence, tho' inſufficient. 2 Mod. Ca. 187. 

[If an Information be wrong brought, the Court will give leave that a ſecond be 
received, on the Attorney General's entring a no pros. on the firſt, and the Infor- 
mer paying Coſts, the ſecond to be teſted as the firſt, to ſave the Writ of Appraiſe» 
ment. Lock v. Williford, in Sc. P. 1721. Bund. 72.] 
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INFORMATION. 
_ [Several Seizures by ſeveral Perſons, not amounting to 100 J. may be put into 
one Information. Qui tam v. Fackſon; in Sc. P. 1720. Bunb. 63] 


[On an Information Ni tam, &c. the Attorney General. may withdraw # Juror. 


Semb. fed Q. Anon. M. 1726. Bunb. 220.] 
C&W 14 Fo Sl TO. 929 > p it | 
(B) Fo what Offences it lies. 
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the Cement of Society. R. 1 Vent. 293. 


| [For Bla phemy; and the Court will not ſuffer it to be debated, whether Writing 
againſt Chriſtianity in genera/ is not puniſhable at Common Law. N. B. This 


does not include Diſputes between learned Men on controverted Points. Rex. v. 
Woolafton, P. 2 0 2. Str. 834-] L PEP 8 1. | ' 
[For Printing and Publiſhing an obſcene Book. Rex v. Curl, M. 1 G. 2. Str. 


7884 435 : 1 c | 
[or Printing in a News- paper, that A. a Juſtice of Peace “ was ſcandalouſly 


vilty of telling a Lie, in divers 8 uz. that Defendant had aſked his 
Pardon for publiſhing that A. was to be married to V.; for giving the Lie tends 
to Breach of eace. Fex v. Staples, T.11& 12 G.z. Anar. $28.4: | 
For Words which juſtify the Murder of Charles the 1ſt, in Contempt of V. 3. 
tho' Charles the 1ſt was dead before. 3 Sal. 198. een 
[For bribing Perſons, either by Money or Promiſes, to vote at Elections of 
Mayors, &c, of Corporations. Rex v. Plympton, M. 11 G. 2 Ld. Raym. 1377. 
So an Information lies, where a Man omits a Thing, which ſome Statute com- 
mands to be done, or does any Thing probibited by Statute. 2 Med. 302, -.. 
[If a--Captain of a Man of War refuſes to let the Coroner come aboard his Ship 


lying in the Bodyaof the County (as in Portſmouth Harbour) to take an Inquiſi- 


tion of one who bad banged himſelf there, Information ſhall be granted. Rex v. 


- 


Soleguard, 7 11& 12G.2. Andr. 231. Str. 1097.] - 
So, if by ove Clauſe a Statute prohibits a Thing, and by another Clauſe gives 


2 Penalty; an Information lies, upon the prohibitory Clauſe. Per Hale, 2 Med. 


128, 
So, if a Statute makes a Thipg criminal which was lawful before, an In- 
formation lies for an Attempt to do it: As, where Going to France during a 
War, without Licence, is made High Treaſon by the S/. — W. 3. an Attempt to 
go to France is a great Miſdemeanor, for which an Information lies. R. Skin, 637. 
So, if an Officer neglects, or abuſes his Authority, 8 
As, if a Juſtice of Peace commits to the Houſe of Correction, without proper 
Cauſe. 2 Mod. Ca. 45. | f | 
[If a Juſtice of Peace, without whom the Seſſions could not be held, voluntari- 
ly abſents himſelf. Rex v. Fox, H. 3G. Str. 21.] | 1 
[If a Juſtice refuſes to put the Act 1 G. c. 13. for taking the Oaths, in Exe- 
cution, on Application made to him. Rex v. Newton, H. 7 G. Str. 413.] 
[If Juſtices hold a petty Seffions to ſearch for Vagrants, and one confeſſes him- 
ſelt ſettled at A. and they remove him thither, and he returns the ſame Day, and 
one of e preſent at the Seſſions, without Summons or Oath, com- 


mits him, the Court will grant Information, Rex v. Angell, T. 8 G. 2. B. R. 


H. 124.] 
II one Juſtice takes an Examination, in order to make out an Order of Re- 
moval, and it is not ſaid in the Complaint, that the Party is likely to become 


chargeable, Information ſhall be granted. Rex v. Wykes, T. 11& 12 G. 2. Anar. 


lt two Juſtices, who did not take the Examination, make an Order of Removal, 


reciting, that Complaint has been made, and Examination taken on Oath before 


us, &c. and if they do not ſummon him, Information ſhall be granted. 16:9.] 
[If a Juſtice ifſues a Warrant to 1 a Perſon for Nonpayment of 
Servant's Wages, without a previous Oath ; (for the proper Way is to ſummon) 


and 
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AN Information lies by the Common Law for every Crime, which | tends to 
the Subverſion of the State: As, for Blaſphemous Words; for Religion is 
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and it appears, that the Juſtice acts oppreſſively in other Inſtances, Information 
lies. Rex v. Soane, T. 11 & 12 C. 2. Andr. 25 2. 5 
[The Court will not hear a Motion againſt a Juſtice for convicting without 
Summons, till the Conviction is removed. Rex v. Heber, M. 5G. 2. Str.g1s.] 
For a Libel in a Letter to a Mayor, I am ſure you will not be perſuaded from 
doing Juſtice, by any little Arts of your Town-clerk, whoſe conſummate Malice 
againſt me and my Family will make him do any Thing, be it ever ſo vile.” Rex 
v. Waite, J. 16 G. 2. Wil. 22.] "FA 
[It lies for publiſhing two diſtin Libels on two diſtin& Perſons, by ſinging 
two Songs at a Man's Door, one a Libel on his Son, the other on his Daugh- 
ter to 3 and diſturb him and them. Rex v. Benfield, P. 33 G. 2. 2 
B. M. 980. | 3 
[And againſt ſeveral Perſons, who join in one joint Act, as thus ſinging, whether 
one or two Songs, or firſt and ſecond Part, or ſeparate Stanzas; it is one intire Of- 
fence, and they may be joined in one Information or Indictment. Bid.] 
Ilf one of the Songs is libellous, and the other not, yet it will only go to leſſen 
Puniſhment, not to arreſt Judgment. id.] 


It lies againſt the Judges of an Inferior Court, for unduly diſcharging a Debtor 


out of their Priſon. Attachment alſo lies, for it is a Contempt. Per Hardwicke 
C. J. Moravia's Caſe, T. 8 G. 2. B. R. H. 135.] 

Ilaformation lies for keeping great Quantities of Gunpowder, as for a Nuſance. 
Rex v. Taylor, T. 15 G. 2. Str. 116) .] 

\[Againſt an Attorney employed to take up by Judge's Warrant one outlawed 
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for Forgery, for letting him go for 2001. after he was in Tipſtaff's Cuſtod 
Vaughan was fined goo J. and impriſoned for fix Months for this. Rex v. Vaugh 
T. 16 G. 2. Will. 22.] N 3 

[A. « Girl, is put Apprentice to B. a Muſick-Maſter, by her Father, wh ois 
bound in 200/. for Performance of Covenants; A. is debauched by C. B. after- 
wards diſcharges the Indenture, and unknown to him releaſes the Penalty to the 
Father, and gives her up to C. who pays him the Penalty of 200/. and gives Bond 
that B. ſhall have the Profits of A. ing that Year, A. is indentured to C. a 
Gentleman, to learn Muſick of him, and Covenants, inter alia, © not to quit his 
Apartment.” The Articles are executed by all but the Father; Bond from him 
for A.'s Performance of Covenants is drawn, but not executed, and ſhe goes and 
lives with C. as a kept Miſtreſs ; Information lies againſt B. C. and D. the Attor- 
ney who drew the Inſtruments, and was privy to the Whole, for a Conſpiracy. Rex 
v. Delaval, or Miſs Catiey's Caſe, T. 3 G. 3. 3 B. M. 1434.] 

For one ſingle Act in uſurping an Office, an Information lies at Law, for Pu- 
niſhment of the Offender, but not on 9 Ann. c. 20. which intitles to Coſts, and 
relates only to Franchiſes affecting Rights between Party and Party. R. v. Vil- 
liams, M. 31 G. 2. 1 B, M. 402.) 


(C) Foz what, not. 


UT where a Statute does not only make a Prohibition, but alſo makes a Nul- 
lity in the Act intended to be reſtrained, no Information is neceſſary: As, 
where the St. 18 H. 6. 11. prohibits any to be a Juſtice of Peace, who has not 
401. per Annum, &c. an Information is not neceſſary ; for the Statute makes an 
Incapacity, and his Office is void. 2 Med. 302. | 
So upon the St. 5 & 6 Ed. 6. 16. which prohibits the Sale of Offices; for the 
Office is ip/o facto void. 2 Mod. 302. = | 
[For Facts committed on the High Seas; for Information. is local. Rex v. 
Baxter, M. 5 G. 2. Str. g18.] | | | 
[Againſt Clerk of the Market, for illegally cauſing his Agents to demand and 
receive of ſeveral Perſons ſeveral Sums of Money, too general; and after Verdict, 
Judgment ſhall be arreſted. Rex v. Rebe, Str. 999. . 
[For not collecting Money on a Brief for Fire. Rex v. Ford, P. 13 G. 2. Strange 
1130. 
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[For ſtriking the Mayor of a Town in the Execution of his Office, if the Mayor 
ſtruck ficſt. Rex v. Symonds, P. g. G. 2. B. R. H. 240] © "(© 


[On fat. 1 J. 1. c. 22. concerning Leather-Cutters; for the Procedings muſt b: 
by Indictment. Rex v. Williams, T. 30 & 31 G. 2. 1 B. M. 385 


(D) Fozm of Pzocecding. F 
(D. 1.) Proceſs. vac 


T HE Affidavits on which an Information is moved for, have no Title, the 


LY 


* 


i Affidavits on ſhewing Cauſe are intitled, the King againſt A. (the Defen- 
dant.) Rex v. Jones, T. 12G. Str. 704.] | 
By the St. 21 Fac. 4. The ſame Proceſs ſhall be in an Information, as in Trec. 

paſs at Common Law. . 8 | . 
And therefore, Proceſs lies to an Outlawry. 4 UH. 172. y 

et upon an Outlawry, the Defendant cannot be fined; for an Outlawry for 
a Miſdemeanor does not amount to a Coviction for the Offence. R. Sal. 494. 
So Proceſs to an Qutlawry is intended by the St. 21 Fac. 4. in Popular Actions 
or Informations before Juſtices of Aſſiſe, Oyer and Terminer, Peace, &c. 4 Ioft. 
750 upon an Information in B. R. or C. B. a Subpæna lies. 3 Leo. 48. Co. Ent. 


370. R. 1 And. 48. 0 
So upon an Information in the Exchequer a Subpena lies, and afterwards an At- 


tachment, . Proclamation, Commiſſion of Rebellion, and upon Motion a Serjeant 


at Arms, with. the ſane Coſts for a Contempt as upon an Engiifo Bill. Rules and 
Orders in'the Exchequer, Rule 51. | 


But by the St. 18 El. 5. No Proceſs ſhall go till an Information exhibited, (un- 
leſs in Informations for Champerty, Maintenance, Sc) | 
" "And the Clerk ſhall indorſe on it the Name of the Proſccutor, and the penal 
Statute, on Pain of 405.” a Moiety to the Queen, a Moiety to the Party. 
And by the St. 4 & 5 V. & M. 18. All Outlawries on Informations, except 
for Treaſon, or Felopy, may be reverſed by Attorney, and without giving Bail, 
unleſs when it is ſpecially ordered by the Court. 1911 | 
Buy Rules and Orders in Exchequer, Rule 48. In an Information in the Exchequer 
upon Seiſure, &c, a. ſhort Note of the Names of the Parties, the. Quality of the 
Goods ſeiſed, and the Day in which the Iufora ation was exhibited, ſhall be en- 
tred ih a Book of the Clerk of the Office, to be prepared tor ſuch Intent. 

So in an Information 1205 a penal Statute, there ſhall be an Entry of the Names 
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of the Parties, and the D- of the Informatiou. Rules and Orders in the Exche- 
quer,' Rule 48. ; 


(D. 2.) The Information ought to be certain. 


An Information ought to be certain: And therefore, if an Information upon 
the St. 18 H. 6. 17. for ſelling a Pipe of Wine, which does not contain 126 
Gallons, without a Defalcation of the Price for the Defect in the Meaſure, does 
not ſhew how much the Defe+ was. v:z. a Pint, Quart, &c. it is not good, R. 
2 Leo. 39. Vide Tnditment, (G. 1, &c.) EAR 
If an Information againſt a Ferryman for Extortion be, that he took ſo much 
de quibuſdam ignotis between ſuch a Day and ſuch a Day, pro quolibet equo, with- 
out ſhewing the Certainty of what he carried, and at what Time, it is bad. R. 
4 Mod. 102. Sho. 389. 3 Sal. 192, 201. 

If an Information for a falſe Indorſement of Exchequer Bills ſays, quod falſo in- 
dor ſavit quaſi receptæ effent pro Cuſtunits, it is bad; for it does not ſhew what was 
indorſed, R. 1 Sal. 375. 

[If an Information for landing Brandies, Duty unpaid, be laid ante Exbib. 
huj. Infor mat. is good, without ſaying, between ſuch a Day, and before exhibit- 


ing. Read v. Francis, in Sc. P. 1719. Bunb. 42.] 


{On 


| 
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NE [On an Information againſt two for a Conſpiracy to accuſe one of an Attempt 
to commit Sodomy, conatus eff, is ſufficient. Rex v. Kinnerfley, T. 5 G, Str. 193.] 
[The Affirmation of the Conſpirators, is a ſufficient Overt- act. 374. No 


Overt- act is neceſſary. T6:4.] 
[It is not neceſſary to aver the Innocence of the Accuſed; that the Defendant 


did. ſalſely charge is ſutfcient. 15d. 


(D. 3.) Ought to alledge the Offence according to the Words of the 
R Statute, & c. 


So an Information ought to alledge the Offence committed according to the 
Words of the Act, which are not ſupplied by the Words, Contra Formam Statuti: 
As, an Information for importing Goods of a foreign Growth in a foreign Ship, 
rontra For mam Statuti, is not good, unleſs it ſays, that the Goods belong to the 
Importer ; for then they are not forfeited. 'R. Hard, 20. 0 

[On an Information on 5 G. for importing Brandy in a Collier, contr. Formam 
Stat. is not enough; it mult alledge they are foreign Goods. Bradley v. Long, M. 
1722, in Sc. Bunb. 119. Sed 2. Whether Vinum aduſtum does not ex Vi Termini im- 
port the Brandy to be foreign. Et poſtea determined, that Judgment ſhall not be 
arreſted, for this Objection. M. 1723. Bid. ] 

[Information muſt ſhew ſo much as to make a compleat Offence within the Sta- 
tute. As for having India Silks it muſt ſhew, that there were Warchouſes con- 
tinuing, and that the Goods were not delivered out on Security. Holden v. Weedon, 
T. 1724. Bunb. 177.] 

Herba exotica, without an Anglice, is ſufficient in an Information for unſhipping 
Tea, where there is a Forfeiture of treble Value. Attorney-general v. For gan, T. 
1728. Bunb. 254.] 

[An Information for mooring a Merchant-Ship at the King's Moorings, on 1oth 
Ann. js good againſt the Maſter, though it does not aver, that He was on board 
at the Time of the Mooring. Horſeman v. Gibſon, H. 3 G. in Sc. Fort. 42.] 

In an Information for grubbing up a Wood, without ſaying that it was a Wood 
at the Time of the Statute. R. Hard. 105. | 

If it be by way of Recital, quod cum, without a poſitive Charge, it is bad. 
Semb. Sho. 337. | 

An Information for a Libel, cujus Tenor ſequitur, vill be bad, if it varies in a 
Word. Sal. 660. | 


(D. 4.) How the Information ſhall be quaſhed. 


If an Information by a Common Informer be bad, yet it ſhall not be quathed 
upon Motion; for the Defendant ſhall have Coſts, if it be for him. 1 Sid. 152. 
Vide Indiftment, (H.) | 

[Information exhibited by Rule of Court ſhall not be quaſhed on Motion, Rex 
v. Nixon, T. 6 G. Str. 185.] ke 

[2:1 tam Information ſhall not be quaſhed on Motion. Rex v. Jocamb, M. 7 G. 
2. Str. 953. Garland v. Burton, P. 11 G. 2. Andr. 174. Str. 1103. 

[If there is Inform ation for Perjury on Trial of Information for a Conſpiracy, 
and all Parties agree, the Court, on Conſent, may arreſt Judgment on the Con- 
ſpiracy, and quaſh the Information for Perjury. Rex v. Green, Rex v. Roper, P. 
10 G. 2. Str. 1072.] 

Inſormation for exerciſing a Trade without ſerving Apprenticeſhip on 5 Elz. 
mall not be quaſhed for Objections ariſing from the Face thereof; though it may 
for Irregularity. Rex v. Holmes, P. 11 G. 2. Andr. 216.] 8 

So an Information by the Attorney General for not repairing an Highway, 
where the Iſſue is upon the Right of repairing, ſhall not be quaſhed upon Motion, 
till it be tried who ought to repair. 1 Sid. 140. 

Nor any Information by the Attorney General. 1 Sal. 372. 


But 
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But an Information by the Attorney General, ot Maſter of the Crown Office 


| bein ex Officio, may be quaſhed by the Court upon Motion, if there be Cauſe, 
1 Sid. 152. % ou | | 
© [Information may be quaſhed on Motion (without Demurrer) for Defect of Ju- 


tiſaiction. Rex v. Williams, T. 30 & 31 G. 2. 1B. M. 385. 

[If the Record of an Information on a penal Statute does not ſet forth all the 
Things done as required by 18 E/. c. 5. and it is removed by Certiorari by the 
Proſecutor before Defendant has pleaded, it is not amended by theſe Things ap- 
pearing in the Return, but all Proceedings ſhall be ſtaid on Motion. Rex v. 
Holmes, P. 10 G. 2. B. R. H. 365.] | | | 


(D. 5.) Imparlance, and Plea. | 


If the Defendant appears upon Recognizance, and Information is filed againſt 


him, he may imparl till the next Term. R. Show. 56. 1 Sal. 367. Cont. 3 


Mod. 21 5. "FOE | 

80, 15 every Caſe, where the Defendant appears upon the firſt Proceſs, he ſhall 
have an Imparlance of Courſe. 1 Sal. 367. To the next Term, if the Infor- 
mation lies in another County than Middleſex. Sal. 514. 8 | 
If it Ties in Middleſex, he ſhall have the whole Term to plead. Sol. 514. 

So, in the Exchequer upon an Information, or Que Warranto, except Informa- 
tions of Seiſures, it is ſufficient, if the Defendant, not being taken upon Proceſs, 
pleads in 4 Days of the next Term after his Appearance, and if he does not, there 
wall be Judgment againſt him by Nil dicit. Rules and Orgers .in the Excbeguer. 
Rate, %% Io Phe of FM 
But where the Defendant appears upon an Attachment, he muſt plead inan 
ter. Per Holt. 1 Sal. 307. 3 Nat: 416. ap on 3 vs py _ 

And in the Exchequer, if he be taken upon Proceſs of Contempt, .he ſhall plead 
it in 4 Days after Appearance. Rules and Orders in the Exchequer, Rule 50. 
If he be outlawed upon an Information, and that be reyerſed. R. 1 Sal. 371, 514. 

Or comes into Court upon a Capi Corpus; for then he was in Contempt. Sal. 

14. RW T3 78137 $44 ; 27 f 
5 The Defendant to an Information may plead Not Guilty. 

Or he may plead, a former Information depending for - ſame Cauſe. Tho. 6. 

Win. Ent. 5 37. Hob. 128. Mo. 864. Vide Action, (K. 2.) 
© By the St. 21 Fac. 4. In any Information, Action, Sc. on a penal Statute the 


Defendant may plead the General Iſſue Not Guilty, or N. debet, and give the 


ſpecial Matter in Evidence. 3 
If the Defendant plead and give Security to anſwer for the Goods ſeiſed, the 


Court in Diſcretion ſhall make Reſtitution, or no:. Hard. y. 
(D. 6.) Replication, &c. 


If the Plaintiff reply to the Plea to an Information in the Exchequer, the Defend- 
ant ſhall rejoin within 4 Days, otherwiſe there ſhall be Judgment againit him by 
Nil dicit. Rules and Orders in the Exchequer, Rule 53. | 

If the Plaintiff demur, the Defendant ſhall join within 6 Days, otherwiſe there 


ſhall be Judgment againſt him by Nil dicit. Rules and Orders in the Exchequer. 


Rule 52. 
(D. 7.) Trial, Judgment, &c. 


By the &. 18 El. 5. No Jury ſhall be compelled to appeal at Weftminſfter on an 
Iſſue upon a 2 Statute for an Offence committed 30 Miles diſtant, unleſs on 
the Back of the Diſtringas it be noted, to be at the Requeſt of the Attorney Ge- 
neral, which ſhall be for reaſonable Cauſe ſhewn. 

Notice of Trial in London, or Middleſex, ſhali be given 6 Days before the Trial. 
Rules and Orders in the Exchequer, Rule 55. 

Notice of Trial at the Aſſiſes ſhall be given within 6 Days after the End of the 
Term. Rules and Orders in the Exchequer, Rul: 55. 5 

2 a 
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[On Information for a Libel, there muſt be 14 Days Notice of Trial; if Defen- 
dant does not appear, his Recognizance muſt be eſtreated. Rex v. Pain. Fort. 357.1 

[On Information for a Conſpiracy, one Defendant appeared, pleaded to 1flue, 
and was found guilty; Judgment was given againſt him, before Trial of the other 
Conſpirator, though the Information was not laid, that Defendant cum multis aliis. 
Rex v. Kinnerfley, T. 5 G. Str. 193. Nd N. For this ſeems contrary to the 
Caſe there quoted, Rex v. Sudbury, T. 11 V. 3. But the Difference is in that 
they had been tried, and only two found guilty of a Riot, and the others found 
not guilty. ] 

Judgment ſhall be entred upon. a Rule given, in 4 Days after the Return of the 
Peſtea, within Term, upon Trials in London, or Middleſex, and in 4 Days after 
a Trial at Bar, if there are ſo many within the Term, otherwiſe upon the laſt 
Day of the Term Rules and Orders in the Exchequer, Rule 56. 

[The Court will not ſtay entering up Judgment, on an Afﬀidavit, that the Wit- 
neſſes were perjured, and are intended to be indifted. But /em. per C. Baron—ITt 
might be done, if the Indictment for Perjury was found. Rex v. Belling, M. 
1728. Bunb. 2506. | 

An Information being upon Seiſure of Goods, the Record of the Judgment and 
Fine upon it ſhall be finiſhed before the firſt Day of the next Term after the 
Recovery, to the Intent that the Fine be tranſmitted to the Pipe. Ries and Or- 
ders in the Exchequer, Rule 4.9. 

The Clerk of Aſſiſe ought to return the Poftea after Trial in an Information, 
or Action by Qui tam, to the proper Officer, who ſhall ſend a Note to the Clerk of the 
Eſtreats in the Exchequer, to the Intent that the Sheriff be charged with the Part 
of the Penalty due to the King: Ray. 479. 

And if the Defendant does not appear after Conviction and ſubmit to a Fine, a 
Capias pro Fine goes. | 

If he be taken and give Security for his Fine, a Superſedeas goes. Crompt. 

uſt. 213. | 
diane convicted on Information mult appear in Perſon, unleſs Reaſon given 
and Affidavit made. Rex v. Harwood, P. 11G. 2. Str. 188. Andr. 152.] 


Vide more of Information, in Action, (K. 2.)— Amendment, (2 C. 2.) — Guardian, 


(H. 4.)—Offcer, K. 13.) Parliament, (L. 12.)—Prerogetive, (D. 72, &c.)— 
Lu Warranto, (C. 3.) 


„% W 
. Vide Fine, (G. 2.)— Juſtices of Peace, (B. 40, 41.) 


ENNIS TT109 N, 
Vide Prerogative, (D. 34, &c.) 


en 
Vide Chancery, (D. 8, &c.) 


„ 
Vide Juſtices of Peace, (B. 8 5.) 


IN MITIORI SENSU. 


Vide Action upon the Cafe for Defamation, (F. 16, &c.) 
ber | 
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NEE EP ER: 
Vid AH he Caſe Weoli „ (B. 1. & uſlices » 
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vide Aftion upon the Caſe for * (G. 10. — Inden 
| | "(+ WB $5) * WPF 


E e 
Vide Enqueſt. 
1 N QUT . (Win of). 
Vide Amendment, (8.)—Courts, P. 14% Plade, (Z. 1, &c.) 


Vide Forciole Entry, D. 2, 15.)—Offcer, (G. 12.—K. 12.)—Uſex, 
(N. 16, &c.) 


TN S N 


Vide Bargain and Sale, (B. 5, &c.) Fine, G. 3. Parliament, (G. 
22, Patent, (E. Popery, (B. 11.) 


INSIMUL COMPUTAVERUNT. 
Vide Pleader, (2 G. 11.) 


INS FXCT1:0N, 
Vide Trial, (B. 1, &c.) 


INSTITUTION. 
Vide Efeiife, (l. 


RR 9 AL” op 3 M0 
Vide Merchant, (E. , 10.) 


Vide Vi Jenn, (C. 2.) 
I N KN r 
| Vide Pleader, (C. 25.—8. 31, &c.) 
rtr. 


Vide * (3 A. 1, &c.—3 Z. 12.—4 H. 7.)—Deviſe, (N. 
ä 7 (C. 46, 58.) 


INTEREST OF MON E Y: 
Vide Chancery, (3 8. 1, &c.)—3 Y. 9.) 


INTER LIN EAT ION. 
Vide Abatement, (H. 1. (F. 1.) 


INTERLOCUTORY ORDER. 
Vide Chancery, (V.) 


MN TN MA FELT AMD: 5 ©. 
Vide Chancery, (3 T.) 


FNTERROGATORIRK 8. 
Vite Chancery, (P. 5.) 


FRETS ESTS 
Vide Adminiſtration, (B. 11,—H.)—Chancery, 3 D. 1, &e. 


INI SSB- BNANTSGS LY. 
Vide Abatement, (F. 13.) 


ran. 


Intruſion upon the Ring. 
Vide Prarogative, (D. 71, &c.) 


Intruſion 
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| Intruſion of Mard. 
© Vide Gardian, (H. 6.) 


"He: ng. 3 FS. a 9 OW 
. Vide Adminiſtration, (B. 7, 8.)—Probibition, (G. 1 9.) 


JOINDER IN ACTION. 


' Fide Abatement, (E. 8, &c.—F. 4, &c.)—Baron and Feme, (V, 


&c. }—Chancery, (2 M. 2 2. I V. I, 2.)—Parceners, (A. 4, 5.) 


JOINT CONTRACTOR. 
Vide Abatement, (E. 12.—F. 8.) 


] FN T-TE-NANT 


| Fide Abatement, E. 9.—F. 5.)—Chancery, (3 V. 1, &c. )—Deviſe, 


(H, 7.—N. 8.)—Epates, (K. 1, &c.) 


1.5 bo Ne Ar 
Vide Chancery, ( 3 Z. I, 2, 3.)—Dower, (E. 1, 2.)—Pleader, (2 Y. I 3.) 


JOURNEYS ACCOMPTS. 
Vide Abatement, (P.) 


_— * * 
_ _ — * * — 


F N D. 


(A) A diſtinct Realm, 


7 REL AND is a Realm diſtin& from England. 4 Inft. 349. 
And therefore, Treaſon committed there ſhall be tried by the &. 33 H. 8, 


23. made for the Trial of Treaſon done out of the Realm. 7 Co. 23. 4. Calvin. 


t And. 262. 
A Fine and Nonclaim does not bar him who was in e Pl. Com. 


68. 3. 
: But Jreland is Part of the Dominion of England, and cannot be ſevered 


without Act of Parliament here. Yau. 300. 


(B) Then 


N D. 


) When bound by the Laws of England. 
(B. 1.) By Act of Parliament made here. 


ment here: As, if a Statute ſpeaks of Freland in expreſs Words. 4 Inf. 
350. Adm. 7 Co. 22. b, Calvin. Vau. 293. per Ch. Juſt. and not denied by the 
other Fuftices. 1 H. 7. 3.a. R. 1 And. 263. 1 Rol. 17. Vide Poſt, (B. 2.) 
So Statutes made here have been ſent to be inrolled in Ireland. 4 Inft. 35 1. 
So a Perſon in Treland may be naturalized by the Parliament here. Yau. 300. 
And, being conquered, it is ſubject to the Parliament of England. Yau. 301. 


So the Parliament of England has Power of Judicature for all Things done in 


Ireland: And therefore, ſhall try a Peer of England for Treaſon committed there. 
Dy. 360. 6. in Marg. ec | 

Tho' he be alſo a Peer there; for being a Peer of England he cannot be tried in 
Ireland. Dy. 360. in Marg. Hin 


(B. 2.) By other Laws here. 


H. 2. commanded, upon Requeſt of the Jriſb, that his Laws in England ſhould 
be f Force there. 4 In/t. 349. 

5 Ed. 1. the ſame Command. Ry. F. 2d Vol. 78. 

So H. ſent thither the Charter of King Jobn and commanded, Quod leges illas 
teneant & ol fervent. 4 Int. 350 7 Co. 23. a. 2 Bul. 163. 1 Rol. 17, 

And Anno 30 H 3. Reciting, quod tempore Johannis proviſum fuit, quod omnes leges 
& conſuetudines in Angud teneantur in Hibernid, & cadem terra eiſdem legibus ſubjaceat, 
The King grants, quod omnia brevia gue currunt in Anglid fmiliter currant in Hibernid. 
4 I 350. Van. 294 296. Pal. 458. 

By the Str. 10 H. 7. 22. in Ireland, all Statutes late made in England concerning 
the Common Weal of the ſame ſhall be uſed, &c. in Ireland in all Points accord- 
ing to the Tenor of the ſame. 4 Inf. 351. | 

And therefore, all Statutes made in England before 10 H. 7. are of Force in 
Ireland. 12 Co. 111, 112. 4 It 351. 

So the King, by Patent under the Great Seal of England, may confirm the Pre- 
ſentee of a Church in Ireland. Pal. 459. 

Or make a Diſpenſation to a Biſhop in Ireland, to hold a Church in England in 
Commendam. R. Pal. 4:8. | 

So a Scire factas in Chancery in England to repeal a Patent under the Great Seal 
of Ireland, is good. Pal. 459. | 

But Statutes made in England ſince 10 H. 7. 22. are not of Force in Ireland, ex- 
cept where they extend to Ireland by expreſs Words. 12 Co. 112. 4 Dt. 351. 

And therefore, the Statutes of Jeofails do not extend to Ireland, farther than 
the Statutes there made warrant the Amendment. 2 Rol. 168. 


(C) Parliament in Ireland. 


N the Time of H. 2. the Treatiſe de modo tenendi Parliamentum was tranſmitted 
by the King in a Roll to Ireland, for holding a Parliament there. 4 Inft. 12. 

And in the Time of King John a Parliament was held there. 4 IH. 349. 

Anno 17 Ed. 3. The Parliaments in Ireland were regulated according to the In- 

ſtitution of Parliaments here, and for the ſame End. 4 Inf. 350, 1. 

By Peoainings Af 10 H. 7.4. No Parliament ſhall be held in Feland, but on the 
King's Lieutenant and Council there certifying, under the Great Seal of Ireland, 
the Cauſes for it, and the Acts to be paſſed, and that ſuch are expedient, and the 
N Licence and Summons for a Parliament thereon. Vide 4 Iiſt. 352. 12 

0, 110. | 

And by the Se. 3 & 4 Pb. & M. 4. This may be, on Certificate by the Lord 
Deputy, Juſtices, or other Chief Governor. When the Cauſes and Acts ſent be 
Vor. III. ö»: approved 


J H E Subjects of Ireland are bound by the expreſs Words of the Parlia- | 
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kept in the Chancery here. 12 Co. 11. 


e 


approved as ſent, or with any Alterations. And the Parliament there holden ma 
paſs the Acts ſo ſent, or any other that during the Parliament hall be ſent 3 
and approved here, and tranſmitted thither from hence under the Great Seal ef 
England, (Vide 12 Co. 110, _ 1 3 

And therefore, previous to a Parliament in Treland, the Lieutenant, or other 
Chief Governor, and Council in Jre/ang, ought to certify to the King, under the 


Great Seal of treland, the Cauſes for the Parliament, and the Acts to be Paſſed 


there. R. 12 Co. 110, 111. 2 Ruſs. 20. | 3 
And theſe Acts ought to be affirmed or altered, and tranſmitted under the Great 
Seal of England. R. 12 Co. 111. Jon. 189. 2 Ruſb 2o. 
Then there ought to be a Licence under the Great Seal, and a Summons for the 
Parliament there. R. 12 Co. 111, 2 Ruſh. 20. ande 2, ba 
The Cauſes and Acts tranſmitted, under the Great Seal of Ireland, ought to be 


If the Acts tranſmitted are affirmed without Alteration, they ought to be re- 


mitted after Inrolment in Chancery, under the Great Seal of England. 12 Co. III. 


So if they are altered, the Alteration need not be made in the Tranſcript from 


| Freland, which remains here; but the Act altered ſhall be inrolled in Chancery, 


and remitted under the Great Seal of England. 12 Co. 111. 

So, after a Parliament begun there, any Acts may be tranſmitted from Jrelond, 
and being approved or altered, remitted in the ſame Manner under the Great Scal 
of England. 12 Co. 111. | * . 11 

And therefore, if the Lieutenant ſummon a Parliament of himſelf, without Li- 
cence under the Great Seal, upon a Certificate under the Great Seal of Feland, 
tho' he has Authority by his Commiſſion to do it, all Proceedings upon it are void. 
2 Ruſh. 20. 5 | Sa vp 

: The Parliament in Jreland try a Peer of Ireland for High Treaſon or F elony 
committed there, by his Peers. Dy. 360. 5. 8 

And he ſhall not be tried by the S. 26 H. 8.13. 32 H. 8. 4. 5 F. 8. 2. 

or 5 Ed. 6. 11. for he cannot be tried by a Jury, nor here by his Peers. K. Dy, 


369. 6. 3 
(D) Gꝛant by the King concerning ireland. 


the King, by a Grant to a Burrough in Ireland, may enable them to ele& 
Members of Parliament there. | 17 | 
And a Grant to a Part of a Corporation to elect veſts the Intereſt in the whole 


Corporation. Hob. 14. 
So he may make the Grant to a Burrough not Corporate, R. Heb. 1 5, 


(E) Czeation of Biſhops there, 


8 the King by Letters Patent creates a Biſhop there. 2 Rol. 130. Vide 


Ecclefiaftical Perſons, (C. 2.) 
And a Patent to an Archbiſhop to make a Conſecration, by which it is (iid, 


 Eligimus, Creamus, Cc. A. Epiſcopum de B. is ſufficient, tho' it is not directed to 


A. himſelf. R. 2 Rol. 101, 130. 
And if the King writes to the Lieutenant and three others there, to take Order 


that 4. be made a Biſhop, and three of them are removed before the Coming of 
the Letter, and the other makes ſuch a Patent; it is ſufficient: for the Kiny's 
Letter is only directed to his Council there. R. 2 R/. 101, 130. 

So the King may make a Biſhop of Ireland by Patent under the Great Sea of 
England, as well as under the Great Seal of Feland. Pal. 459. 

But if a Biſhop be named and inveſted and inſtalled to the Eiſhoprick, the for- 
mer Biſhop being alive and not deprived, his Denomin:tion and Inveſtiture is void, 


R. 2 Rol. 131. 
And tho' the former Biſhop afterwards die, the 2d Biſhop is not made IA vful 


Biſhop. R. 2 Rol. 131. 
3 (F) THage 


Vic 


F 


F) Uſage there conſidered in Judgments: 


ONSIDERATION ſhall be had of the Uſage there, in the Examination 
of Judgments in Jreland: And therefore, if a Venire be ditected to the 
Sheriff of a * County for Trial in an Ejectment there, without any Cauſe 
alledged, it ſhall be good, being certified to be the uſual Courſe there. R. 
2 Rol. 166. 
So an Ejectment lies of ſo many Acres of Mountain, if it be Land known there. 
Semb. 2 Rol. 167. [Vide Pleader. (2 Z. 1.)] | 


(G) Remedy in England. J 


By Error, Appeal, &c. 


Writ of Error lies in B. R. in England, upon * Joigment OY in B. R. 
in Feland. Cro. Car. 511. 2 Bul. 163, 1'Rol. 17. -Carth. 460. Vide 
Pleader, (3 B. z.) | 

And if the Judgment be reverſed, a Writ ſhall be directed to the Chief Joſtice 
there, to award Execution. R. Cro. Car. 512, 

So an Appeal lies to the Delegates in England, upon a Sentence given by the 
Eccleſiaſtical Court in Ireland. Cro. Car. 264. 

So an Appeal to the Parliament of England, upon a Judgment in Treland affirm- 
ed by the Parliament of Ireland lies, tho B. R. cannot correct it, as it ſeems. 
1 Sho. 559. Vide Pleader, (3 B. 6.) 8 

So an Appeal lies to the Houſe of Peers in England, upon a Decree in Chancery 
in Treland, and not to the Parliament there. Ca. Parl. 83. 

L. 7.) 
. 8! Remedy lies in the Chancery i in England for a Breach of Truſt, &c. touching 
Lands in Ireland. + Ver. 419. Lide Chancery, (3 X.—4 V. 27. ) 

80 an Action lies here, upon a Perſonal Contract touching Lands in Treland : 

As, upon an Obligation, 9 Covenant to grant a Rent out of Land in Ireland. 


1 Ver. 419. 

So, upon a Contract made there: as, upon an Obligation, or Covenant given 
in E. land. 1 Ver. 419. 

So a Scire facias lies in the Chancery here, for repealing a Patent in Jreland. 
1 Ver. 419. 


So the Judges in England are the proper Expoſitors of Laws made in Ireland. 
R. 1 Ver, 421, 422. 1 | Hes. 102, 103. 


I 
Vide Wavigation, (F. 1, &c.) 


EB RD. E. 


Vide Aa en „ (0.—Z.) \— Appeal, (G. 13.) — Droit, (C. 5. — 
Pleader, (E. 13, 14.— R. 1, &c.—8. 26, 39, 49.) 
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5 Judge and partr, 
vil Franchiſes, (b. 9.)—Faftices, (. 3 


J U DG EME N T. 


= ide Abatement, (I. 14;15, 36 = Aceompr, ( E. 1 5. Amendment, R. 
Ami, (GG) Appeal, (G. 15.) Asse, (B. 26.) Artach- 
a 1 (G.) —Antaint, (C. 6.) == Audita Querela, (E. 75 — Bai, 
R. 10)—Chancery, (3 W. 8 FE, 3. Der, (A. 2.) 
| „e C. 6. Error, (C. — Fine, (H. 3. 7 ndifiment, (N.) 
Elea man, P. 5. —Ir lend, (F.)-=Faftcer, N. 1,2, 3. -%, 
tices of Peace, (B. 100.—D. 1 5. Parliament, (L. 5, 40, &c.) 
ran. 5. L Plader, (E. 42.— M. 1, &c.—8. 44,—Y. 1, Kc. 
. 5.—2 D. 15, 16. — 2 E. 5.— 2 8. 13.—2 V. 17.—2 W. 
20 13, 155 36, Kc, 51 —2 X. 12.—2 T. 19.—2 Z. 43 A. 
A. 7. B. 7, 20,49) D.—3 re 1. 11.—3 K. 29.—3 2 
&c. 18,—3 N. 5,—3. O. 22.)— rarogative, (D. 77, 90.— 40 
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1 1 Courts —Parliament, (L. I, &c.) 


JUDICIAL, P ROCESS. 
Vide Proceſs, (D. wes. 4, &c.) 
. N48. 
Vide Pann (6. 1.)—Prerogative, (D. 63, 64.) 


JURE PATRONATUS 
Vide Efphifs (. 1, Kc.) 


IU SU teri0o NH 


2 de Abatement, (D. 1, &c.)—Admiralt „ (E. 1, &c.—F. 1, &c.)— 
Aſſiſe, (B. 24. 8 (C. 1, 2.—I. 1.—3 5 W. 27.) 


. = ConVvica- 


TO ET DICTITION 
—Convocation, (D.)—Copybold, (R. 13, &c.) County, (C. 5, &c.) 
— Courts, per Totum.—Pranchiſes, (D. 9.—E. 2.) — Juſt ices, — 
Juſtices of Peace. — Leet, (L. 1, &c.)—London, (B.)—Offcer, (G. 
5. — Parliament, (L. 48.)—Prerogative, (D. 9, &c, 28, &c. 
Prohibition, (F. 11.8. 1, &c.)—Sewers, (D. —Viſcount, (C. 1, 
&c.)—U/es, (N. 14, &c.) | 


Vide Quare Impedit, (E.) 
55 KK. v 
Vid Amendment, (H. 1, &c.— Z.) Ancient Demeſne, (F. 1.)— 
Attaint.— Challenge, (A. 1, &c.) Damages, (E. 1, &c.)—Enqueſt 


per Totum.— Juſtices of Peace, (D. 8. London, (L. 2.) —Pleader, 
(8. 46.)—Sewers, (C. 5, 6.)—Trial: 


TU 86TI1ICH-SEA Te 
| vide Chaſe, (R. 1.) 
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The Copy of the following Articles being miſlaid when 


this Volume was at the Preſs, they are ſubjoined 1 
to render the Work as compleat as poſſible. Ml 


Impitſonment. - | || 
[ HE Office of Marſhal was firſt granted after the Act 27 G. 2. by Sign 0 


Manual counterſigned by Secretary of State to Benjamin Thomas, recitin 
it was at the Recommendation of the Lord Chief Juſtice. He muſt be reſident: 
He takes the Oath, both at the Chief Juſtice's Houſe and in Court, on his Knees. 
A new Order is made to take all Priſoners in the Rules, and all who have eſcaped; 
Priſoners have Leave to give new Security. The Tipſta:es having purchaſed 
before the Act, not required to give larger Security. 4 B. M. 218 7 

[When a capital Offender in Cuſtody of the Marſhal is to be executed af the 
ua Place of Execution, it is St. Thomas a Waterings in Surry. Athoe's Caſe, P. 
9 6. 1. 1 Strange 553. R. v. Royce, P. 7 G. 3. 4 B. M. 2073.] 

[If the Seſſions declate a Man irrelievable, on an Inſolvent Act, ſuch negative 
judgment is a Nullity. R. » Caſtelman. 7. 7G. 3. 4. M. 2 2 .] 

[A Priſoner for a Fine cannot be diſcharged as an Inſolvent Debtor. Tis not 
2 Debt but a Puniſhment. R v. Norris, 4 B. M. 2142. 

[The Court conſtrues this Act favourably for the Priſoner. Vaugban's Caſe. 
H. 10 G. 3. 4 B. M. 525. | 

If Defendant is arreſted on Capias ad reſp. teſted in Trinity and returnable in 
Ililary, Treſpaſs lies againſt the Ficiututt. Perſons v. Lloyd, M. 13 G. 3. 
3 Will. 341] | | 


NY 
Indicment. 


It is not good againſt ſeveral on &. 1 F. 1. c. 22. concerning Tanning 
Leather. R. v. Tucker, P. 7 G. 3. 4 B. M. 2046.] 

[The Court will not always quaſh Indiciment for Inſurances on Motion. De- 
fendant muſt demur. R. v. Sutton, T. 7 G. 3. 4B.M. 2116.] 

It is not neceſſary that the Record ſhould ſet forth the Commiſſion of Gaol- 
delivery, or mention the Judge's name, or ſay he was of the Nu um, nor that Iſſue 
was joined ; if it ſays the Kings Juſtices, 'tis enough. If three are in one In- 
dictment, there is a Certiorari for the Indictment and Verdict againſt one, the 
Return need not take Notice of the others. R. v. Royce, P. 7 G. 3. 4 B. M. 
When two Statutes inflict Penalties for an Offence, the Judgment ſhall be for 
the Penalty in the latter Statute. R. v. Cator, H. 7 G. 3. 4 B. M. 2026.] 


vor. III. | *6U Inkozmation 


ITC 


Informatton. 


[It may be filed by the Sollicitor General during the Vacancy of the Office of 
Attorney General. And {/emb. ) the King may appoint any other to act as his 
Attorney. R. v. Wilkes, T. 8 G. 3. 4 B. M. 2527.) 

Nor is it neceſſary to aver the Vacancy on the Record. Hid.] 

The Court will not grant it againſt a Juſtice for commiting Perſons for 
Felony, charged on Oath with ſteeling Barley in the Straw, under Pretence of 
gleaning, and bailing them afterwards. The Point of gleaning is undetermined | 


R. v. Price, M. 7G. 3. 4 B. M. 1925. ] | 


[The Court will not grant an Information on-Behalf of the Crown; for the 
Attorney General may file it, if he thinks it ought to be granted. R. v. Phillips, 
P. 7 G. 3. 4 B. M. 2089.] "og 

[It lies againſt Overſeer of A. for procuring a poor Man to marry a fingle Wo- 
man, in order to get the Child ſettled in his Pariſh, R. v. Tarrant, J. 5 G. z. 
4 B. M. 2106.] 77 277 | 3-22 7 

Information guo Warranto cannot be quaſhed on Motion, even by Conſent; 
but the Court will give Leave, on Conſent, that the Recognizance may be 
diſcharged. | R. v. Edgar. R. v. Brickell, P. 9G. 3. 4 B. M. 2297. ] 

[Judgment of Impriſonment may be to commence from and after the Determia- 
tion of an Impriſonment to which Defendant was before ſentenced for another 


Offence. R. v. Wilkes, 7.8 G.. 34 B. M. 2527.] 


T H E 


5 


Deviſe. 


EVISE by the Common Law, — 
Deviſe by Statute, — 
eſtament Nuncupative, when good, 

Teſtament in Writing; 


| 


What ſhall be, —— — a 
What not, 
Codicil, What, — 


How a Teſtament ſhall be executed, 
Publication of a Will ; 
What ſhall be, 
When a new Publication is neceſſary, 
When it ſhall be ſufficient, 
When not, 
Revocation ; 
What ſhall be, 
What not, 
Who may deviſe, 
Who not ; 
Non compos, 
Infant, 
Heme Covert, 
Perſon dead in Law, 
Corporation Aggregate; 
Corporation Sole, 
Joint-tenant, 

Tenant in Tail, 
Tenant pur auter Vie, 
Who may take by Deviſe, 

Vide Poſt, (K.) 

Who not, 

. Vide Ante, (I.) 
What Things may be deviſed, 
Vide Ante, (A.—B.—G.—H. 1, &c.) 
What not, 
When a void, or defective Deviſe ſhall be aided, 

cery, (3 A. 1, &c.) 
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What Goods and Chattels cannot be deviſed, Vide Chancery; 


(3 V. 5.) 
What Words make a Deviſe, , 8 A EW 


Vide Chancery, (3 V. 7.) 
By what Words Lands paſs 3 in a Deviſe, 
"What Deſcription is ſufficient to paſs Lands in a Grant, 
Vide Fait, (E. 4. — Grant, (E. 1, &c.) 
By what, not, 
"What paſſes by a Deviſe Cum Pertinentiir, or as Incident, 
Vide in Grant, (E. g. 11.) 
What Words paſs a Fee, — 
Vide Po, (N. 6.) 
What Werds make an Eſtate Tail, — 
Vide Eftates, (B. 3, &c.) 
What not, 
Vide Ante, (N. 4.)—Poft, (N. 7.) 
What Words *. an Eſtate only for Life, 
Vide Ante, (N. 6.) 
What Words make an Eſtate Joint, or in Common, 
What Words make a Condition in a Will, 
Vide Condition, (A. 4. 
What not, 
As to a Deviſe for 22 of Debts, and Legacies, 
Vide Chancery, (3 7 75 
As to a Deviſe o Vo 8 = ſold, Vide Chancery, ( 3 
A. 6,7.) 
Chadition” how expounded, — 
What Words make an Eſtate by Implication, 
What not, — 
What Words make Croſs- Remainders, — 


— 


H 


What not, 
What Words make an Executory Deviſe, 
Vide Springing Uſe, in Uſes, (K. 7.) 
What not, 

When a Remainder ſhall be Contingent, or Veſted, Vide 
Eſtates, (B. 16, 17]. 
What Words give a preſent Eſtate, 
' _Fiae Chancery, (3 Y.8.)—Fide Poſt, (N. 19 
What Words give an Eſtate in futuro, Vide . (N. 
16, 17, Executory Deviſe.)——Vide Poſt, (N. 19.) 
When in Reverſion, or Remainder, 
Vide Ante, (N. 18.) 
When a Deviſe commences upon a Limitation, Vide Limi- 
tation, in Condition, (T.) 
When upon a Contingency, — 
Vide Executory Deviſe, Ante, (N. 16, 17.) —Contingent 
NW th in Eſtates, (B. 16, 17. 27 ide Condition, 


—— 


Regard (ball be had to the Teſtator's Death, N. 21. 44 
Vide Chancery, (3 V. 17.) 


Words ſhall not be ſtrained to diſinherit an Heir at Law, N. 22. 45. * 
An Exception ſhall be expounded liberally, N. 23. 45. 
The Expoſition ſhall be according to the Intent of the 
Teſtator, — N. 24. 46. 
When explained by Averment, — — N. 20. 
When a Man takes by a Deviſe, — — CO. 50. 


Pleading. 


TAE I N D 1 


Pleading of a Deviſe, — — 


Concerning Deviſe, Vide alſo Chancery, (3 A. 1, &c.) —3 VI, 
&. London, (N. 4.) 


Dignitarv. 
Vide Eccleſiaſtical Perſons, (C. 16.) 


Dignity. 


Dignity, + 
As to the Dignity of the King, Vide Roy, (D.) 
To what Perſons it belongs; | 
To the Nobility, &c. 
As, The Prince, 
Duke, 


— 
— 
Marquis, —— 
— 
— 


Earl, 
Viſcount, 
Baron, 
Knight, 
Who was compellable to be a Knight, Vide in Homage, 
G. 4. 
Pſquire. 4+) — — 
Gentleman, . 
Vide Addition, in. Abatement, (F. 19, &c. 26.) 
Vide Abatement, (E. 20.—F. 19.—H. 44.)—Tnditment, 
. 
How 5 Al be intitled, or how created ; 
By Preſcription, 
By Tenure, 
By Writ, | 
By Patent, — 
By Parliament, 


By Marriage, — 


1 


. 


How tried, — 
How forfeited, | 
The Privileges of Peers ; 
To be tried by Peers, | 
Vide Parliament, (L. 16, &c.) 
The Manner of Trial, 3 
As to Oath, Arreſt, Cc. | — 


Dtoceſle. 
Vide Pariſh, (A.)—Probibition, (F. 9.) 


Diſlabllity. 


Vide Abatement, (E. 1, &c.)—Ability.—Alien, (C. 4.)—Ca- 
pacity.— Chancery, (I. 1.)—Condition, (M. 2, &c.)—Po- 


pery, (B. 7, &c.) 
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Dilceſt, 
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Diſceit. 


Vide Deceipt. 
Writ of Diſceit, Vide Antient Demeſne, (E. 2.) 


Diſcent. 


If no Deſcent, or the Deſcent . 


When a Man takes by Deſcent, — — Aa. 
When, by 5 — — B. 
To whom a Deſcent ſhall be;  —— — Ci. 

To the next in Blood, —— — C. 1. 

Tho' he be Poſthumous, | — — bly + 

To the moſt worthy, —— — — C. 3. 

To the whole Blood, — Err. 

An Heit ought to be of the Blood of the firſt Purchaſer, .. 
When he takes as Heir of the Part of the Mother, C. g | 
When not, ; — = 7. 

M.uſt be Heir to him who was laſt ſciſed, TT. — C. 8. 
What mall be a Poſſeſſion, — — C. 9. 
What not, — C. 10. 

What * an Heir ſhall have, vide in N 
P. 2, 
Who una 85 an Heir; ä 
A Monſter, — . 
A Baftard, Alien, Cc. — — 
A Perſon attainted, | — — Ci. 13 
A Father to a Son, — 14 
When a Deſcent ſhall be ſecundum ] Formam Don, Vide 
Eftates, (V7; 8:3 
Where it ought to be derived wholly through Males, 
| or through Females, Vide Eftates, (B. 9.) 

A Deſcent which takes away _ ; — — . 65. 

What not 3 i 

If he does not die ſeiſed of FY Inheritance, and Free- 
| hold alſo, 2. 6 5. 
If he dies ſeiſed of Things in Grant, 1 
If there be not a Dying ſeiſed,  —— — 3 
5. 
6. 


If the Deſcent be in Time of War, 66. 


S S 


Or, at the Time of the Deſcent, he who had the Right | T 

| was an Infant, — — 7. 66. V 
| . Feme Covert, — — 8. 66. 
a Non-ſane, &c. 9. 67. 
Deſcent does not take away a Title of Entry, 10. 67. 


When a Deſcent ſhall be avoided by Continual Claim, Vide 
Claim, (A. 1, &c.) 
When a Deſcent from a Baſtard Eigne binds the Mulier 
Puiſue, Vide Baſtard, (F.) 
For more of Title Diſcent, Vide Aſets, (A.—B.)—Par- 
ceners, (A. 7.) —Remitter, . 1, &c. Rey, (A. 1, 2.) 


— — ä—N—ö—U—ꝙ—ßẽ . —— — — —— — CT: 


Diſcharge. 


45 


2 | of N D E Xx, 


Diſcharge. 


V ide Parliament, (L. 46.)—Pleager, (2 G. 
12, &c. )—Releaft. —Temps, (G. 11, 12.) 


When a Man may make it, — 3 
The Effect of a Diſclaimer, — EINER Mk 
When a Man cannot diſclaim, 8 Gas - 
Dilcontinuante. 
Diſcontinuance, By whom it may be made; 
By a Corporation Sole, DE 


As to Diſcentinuance in Pleading and Proceſs, Vide 
_— (1. arg, (P. 11.)—Pleader, (V. 1. 
—W. 1 
How relieved, 
By an Huſband in Right of his Wife, 
By Tenant in Tail; 
Alienation of what Tenant makes a Diſcontinuance, 
Of what, not; By the Sr. 11 H. 7. 20. 
What Eſtate ſhall be within the Statute, 
What not, — 
What Alienation ſhall be within the Statute, 
Who ſhall take Advantage, 
What Alienation makes a Diſcontinuance, 
What not; — 
If the Eſtate be not deveſted; 
As, by a Releaſe, c. without Warranty, 
Or if the Warranty does not deſcend upon the Iflue in 
Tail, 
BY a Conveyance of that which lies in Grant, 
a Conveyance which has not Livery, 
7 him in Remainder, or with him, 
Tf the Diſcontinuor be an Infant, — 
Or, was never ſeiſed by Force of the Entail, 
If the Diſcontinuance was not executed in his Life-time, 
If his Act was lawful, 
The Effects of a Diſcontinuance, 
When it ſhall be determined, 
When a Diſcontinuance ſhall be avoided by Remitter, 
in Remitter, | 


— rrnmnnrnm————_— 
— 


— 
— 
— — 
—— —_ 


Vide 
Diſcovery. 


Vide Chancery, (2 G. 3-—3 B. 1, 2.—3 J. 1.) 


Disfrauchiſement. 
Vidg Franchiſes, (F. 33. 34. 
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Disjun ctive. 


Vide Condition, 1 Kc. — Paroli, 12 12. )—Pleader, 
| (R. 7.) 


wilmes. 


Tithes; The Nature of them, — 
Other Eccleſiaſtical Revenue; 3 — 
_ Oblations, &c..  * 
As to Tenths, Firſt-Fruits, Synodals, eg 
Vide Tenths. RE... (G. 11. * 
Glebe, 
To whom due ; 
To the Rector, | 
To another Spiritual Perſon, 
'To the King, 
To the Lord of the Manor, 
To a Patentee, 
By whom payable, 
By whom, not ; 
Not oo Eccle ofiam Eccle 165 
By thoſe who preſcribe in non decimando; 
Who may preſcribe ; " | 
Spiritual Perſons, —  _ 
The King, — 
A County, &c. — 
v. B. ) Who cannot preſcribe,* 
e 7- | By the King, or a Patentee of Lands given to the Crown 
ab by the St. 31 H. 8. 13. 
rhe S- By a Real Compaſition of an Eccleſiaſtical en 
eee By Unity, 
mark't E. 6, By a Modus decimandi; 
What Modus is good; 
Another Recompence in Diſcharge, - 
Another. Thing for the Benefit of the Parſon, 
Tho' the Modus be paid to another, | 


Tho! there be ſome Alteration in the Thing for which | 


the Modus is paid, — 
| Vide Poſt, (E. 20.) 
When a Modus is not good; 
® If it be not, Time whenoC, Sc. 
If it does not import a Eenefit to the Parſon, Sc. be- 


yond what the Law requires, — 


If it be to pay one Species of Tithes in Satisfaction for 
another Species, _ 
If it be not a certain Recompence, —— 
If there does not appear a Remedy for the Madus, 
If apparently unreaſonable, 
How a Modus ſhall be deſtroyed, 
Vide Preſcription, (G.)—Ante, (E. 13.) 
By a Real Compoſition of a Lay nn. 
Vide Ante, (E. 8.) 
The ſeveral Kinds of Tithes; ; — 
Predial, — 
3 
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Penbal, | The e Hg 
Who ought to pay them, — — 
Who are not bound to pay them, — 

Great Tithes; 8 de 
What are, | —ſ — — — 

| What not, — — 
Of what Things Tithes are payable; — — 

Of Common Right; 

Cor 17 | — — 
Hay, 5 — — — 

Wood; 

Of what Wood Tithes ſhall A paid. — 
Of what, not, — — 
Agiſtment of Cattle, — — 

The Young of Cattle, — nnd 
The Young of Fowls, — — 
Fruits, Seeds, Roots, &c. of 

When they ſhall be paid, and how, — 
When not, — 3 
Mills, — — ——— 


Tithes for Hemp, Flax, &c. aſcertained 
Of what Things Tithes are not payable, of Common 


Right, — — 
What are exempted for 7 Vears, — — 
Of what Things Tithes are due by Saen. — 

The Manner of Payment, — — 
They ought to be ſevered from the 9 Parts, — 


Vide Ante, (H. 10, 12, 13.) 
But there needs no Notice of the Severance, 
Tithes belong to the Succeſſor from the Death, Gc. of the laſt laſt 


Incumbent, 
When Tithes ſhall not be paid, | — 
A Parſon ſhall not have Tithes during « a Leaſe, or a Com- 
oſition for them, — ho 
He ought to take them away within a reaſonable Time, 
Remedy for Tithes ; — — 
In the Eccleſiaſtical Court; | 
By Spoliation, — — 
By Libel; 
In what Caſes a Suit by Libel ſhall be in the Spiritual 
Court, 


By what Means Payment ſhall be compelled there, 
When it ſhall have the Aid of Juſtices of Peace, 
Vide Fuſtices of Peace, (B. 34.) 
In the Temporal Courts; 
In the Hundred, or County Court, — 
Before the Mayor of London; 
When Tithes are paid in London, — 
How recovered, _— — 
In the Courts of Weſtminſter ; 
By Scire facias, and Mandamus, — 
By Prohibition, — 


By Right of Advowſon, and Indicavit, 
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'S & Remedy for Tithes 5 Rig ht of Advowſon, | 
Vide Qyare Inpedit, (B. I, 2. ) | r | 
By Action; od: , 01 1:dguo od 
By Action upon the Sr. 2 & 3 Eu. 6. for the trebe 
Value, | — — M. 1 V. 110. 
Vide Poſts (NM. 18.) . f 
By Tre _ ade oO — M. 12. 110. 
warns Equity ; h e 10 
In the Exchequer, — — N. 1 3. 111. 
The Bill; When ſufficient, — — M. 14. 111, 
' Vide Chancery, (3 C.) 
The. Plea, — — MN. 1K. 112. 
| The Anſwer,” — — —— Me iy 112. 
In Chancery, — W 
10 Vide. Chancery, (3 C.) 5 ee 
The Remedy upon a Diſſeiſin of Tithes, — M. 18. 113. 
Aﬀirunc of Tithes, , T... 
Diſpenſation, 


Vide Condition (P.)=-Copybold, (M. 8) —E/glie, (N. 8, ls Th ION 
9.) — Forfeiture, (A411, 12. * 4, &c. * 
18, &.) 1 „ nun 22217 

5% ole 76 10 


E etcteLa Diſpoſition. 
| biken by a Wife. Vide Baroff*#nd Feme; 25 1. 3: )— 
1 Chancery, (2 M. 145 5 15.) 8 
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fs Diſſetlin. 10 29150 901 | 
Vide Abatement, (H. 47 D. e (M. 18.—Gorranty, 0 "> 


' 


„ — 


1.) Rent, (D. 2. — (F. 1, &c.) 8 
Novel B. efin. Vide Afſe, (B. 1, &c.7) hb 
Re-aiſſeifin, and 1 Ye, Figs e. Fe 1 Kc. . | 
Diſſolution. OS ds 
Diſſolution of a Corporation. Vide Franchiſes, (G. 4, &c i's C1280 
of Hoſpitals, Vide Hoſpitals, (B. —C. 1 l 
of Monaſteries. Vide Diſinet, (O. 5 —E. 7. ) Mo- 
* "neftery. © 1 
of Marriage. Vide Parliament, (H. z eee e 
of Parliament. Vide Parliament, (P. „ 2. ) FE en 
Diſtreſs. | 
Diſtreſs ; — A. 114. 
When! it may be bon, — eee 
At what Time, — — A. 2. 1 15. 
In what Place, — | . 
What Things may be diſtrained; — — 117. 
For Rent -Service, — „ 117. 
For a Rent-Charge, — — B. 2 118. 
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x — 21 1 1 p 
For « an N c. — B. "gal TIC. 
Vide Ante, (A. 1, 4.)—Leet, (0. 10. 1 | 
For n — — B. 4. 118. 
What not, | Ca I 19. 
VPide Ante, (A. 1, &c.—B. 1, &c.) a, 
How a Diſtreſs ſhall be treated ; — — D. 120. 
It ſhall be impounded, — — 6 — D. i. 120. 
Parco fracto; 
When, and by whom it lies, 74 — D. 2. 121. 
Reſcous; 
When it lies, „ — D. 3. 12. 
Remedy for a Reſcous, — — 0D. 4. 122. 
When Reſcous does not lie, — — D. 3. 122; 
But a Diſtreſs ſhall not be uſed, — — 6. 132. 
Nor ſold; 3 
By the Common Law, | — — D. 7. 123. 
When by Statute, — — 2.9. az. 
When not, — — 11 


Replevin. When Replevin lies upon a Diſtreſs, Vide in Reple- 
vin. —Pleader, (3 K. 1, Kc.) 

Vide more of Title D iAreſe, in By-Law, (D. 2.)—Pleader, 
(2 S. 19.—3 M. 26 Rent, (D. 3, &c. , (E.) — 
* 1 6.) | 


Diſtribution. 
Diſtribution of a Bankrupt s Eſtate, Vide Bankrupt, (D. 


q, 31.) 
Dilributien of an Inteſtate s Eſtate, Vide Adminiſtration, 
(H.) Chancery, (3 D. 1, &c.) 
N Words. Vide Parole, (A. 13.) 
Diſtringas. 


Vide Enqueſt, (C. 6.)—Proceſs, (D 7.) 


Diſturbance. 


Vide Action "upon the Caſe for a Diſturbance, —Pleader, (3 J. 
6.)—Nxere Inpedit, (D.) 


Divine Service. 
Vide Sacraments, (B,—E.) 


Divorce. 


Vide Abatement, (H 8 and Feme, (C. 1, &c.)— 
Dower, (A. 1, 2 leader, (2 V. 12.) 


Dogs. 
Vide Cheſe, (M.) 


Donative 
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The Original of i it, Ge. — — A, 


8 Diouble Declaration. 
- Vide Pleader, (C. 33.) 


Double Plea. 
Vide Pleader, (E. a.) 


Double Repitcation. 


Vide Pleader e 
Dower. 
Dower by the common Law; | * BY, 
What Wife ſhall be endowed, 
What not, — 
At what Age, — 
Of what Seiſin, — | 
Of what, not, n 
Of what Eſtate, — 
Of what, no,, „ 
Of what Lands and Tenements, — | 
Of what, not, — .., N 


When Title to Dower commences, 
Aſſignment of Dower; Quarentine, 
Dower by Cuſtom, — 
Dower ad Oftium Ecclefie, AAR 7) 
Dower ex Aſenſu Patris, © * ON” SH 
Dower de le pluis Beale, 
ointure ; — — 
; When it ſhall be a Bar to Danes . 
When not, ——— _—_ ——— 
What 255 ww a * Waiver, Vide in Bate. rd = I 
' 4, &c 
When an Alienation of a Jointure ſhall be a Forfeiture 
or not, Vide in t l Drftentinuance, (A. 


WIe 05 : 


OO AH 


6.) 5 
How a Wike ſhall loſe her Dower; — — F:. 135 
By Attainder, — . 135. 
By Elopement, —— — 3.8 135. 
Remedy for Dower ; — — * 135. 
Right of D wer CL. . 135 
Dower unde nibil habet, — u -1S.8 1 
Pleading in Dower. Vide, Pleader, (2 V. 1, &c ) ; 
Admeaſurement of Dower, 136. 


Concerning Dower in Equity, Vide er, ( F. Is. 8+ ) 
Vide als Copybold, (K. 2. al., Ha. 
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Dꝛawer. 


Drawer of a Bill of Exchange. Vid Merchant (F. 4, 14.) 
Wine-Drawer. Vide London, K. So: 


- is. | f. 1 1 
wv ve © £4 % 
Dꝛolt. 


Right to Land. — F 
Writ of Right. Right Patent ; 
When it lies, | 
When not, 
How ſued ; 
To whom directed, 
In what Form it ſhall be, 
How removed; 
By Tolt, 
By Recordare 
Right Cloſe ; 
Pracie i in Capite, 0 
As to Right Cloſe in Antient Done Vide 
Demeſne, (G. 1, &c,) | 
via Dominus remifit Curiam; 
When it lies, 
How it ſhall be proceeded upon, 
The Count, &c. — 
The Plea in Right quia Dominus rem; 72 Ga, 7 
Miſe upon the mere Right, 
Judgment, 

Right Patent in London, 
Writ in Nature of a Writ of Right; 
The ſeveral Species of it, 

Right upon a Diſclaimer, 
Writ of Cuſtoms and Services, 
What Remedy the Lord ſhall have, if the Tenant ceaſes 
the Payment of his Services, Vide in Ceſavit, 
What Remedy for a Villein. who! flies out of his Manor, 
Vide in Villenage, (C. 1, 2) 
Seta ad Molendinum, 
Ne injuſte vexes, 
Writ of Menue, 
Writ de Rationabilibus * fis, 
Curid Claudendd; 
When it lies, 
When an Action on the Caſe lies for not W 2 
| in Action upon the Caſe for Negligence, (A. 3.) 
Who (ball be bound t to incloſe, 
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Dꝛunkennels. 
Vide Juſtices of Peace (B. 28.) 


Duel. 
Vide Battle, (B.) 
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Duke. 
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| ' Reference by 
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Letter and Figure | 
Duke. 
eÞ Vide Dignity, (B. 2.) 6 1 
Dum fuit infra | Attatem. 
um fuit infra Ætatem, — — 4 
oY Nat f W 8 1 
i leur, +) — — 1. 481 10g 
Das non 15 Compos Mentis, GO. — 
Wit of Entty ad Communem Legem, — C. 146. 
Wor of Entry in Caſu Proviſo, — — — . 146. 
tit of 5 in Con — _ ——— — 2 6. 
Cul In vile, — — F . 
Cyi ante 2 — — 6. 146. 
Writ of Thc Y in — or in Nature re of an Aſſiſe, — H. 146. 
. 41 Dum non futt Compos Gent. x) x 
vide Dum fait infra _—_ (0. 5 4 
>. 
o 8 
SO” va, 65 u Pledet Ev. a | 
— 8 
! 5 Wege x Dutchy. 
** Franchi iſes, (D. 3. yr (2. 4) 
= 
ano 7 
Vide Dr, (B. 4) 1 
# | 103715 bs 4 5171 10 e911) * 8 b 
| Eccleſiaſtical Pezſons. 
Th King, 4 | ers — A. 147. B 
ee Regul . r 
The Pope; — — 
What Authority was allowed to the Pope, - — B. 1. 147. 
"An Ahbot, Prior, Monk, Ge. . 
How profeſſed, _ —_— — B. 2. 148. E 
the Diverſity of the Geer. 000 — B. 3. 148. 
VPide. Monaſtery, W 
The Head of a Convent, — — B. 4. 148. 
The Convent, — — p B. 5. 148. At 
Perſons Secular; — — CX 148. D. 
Archbiſhop ; | 
How elected, — — C. 1. 148. 
Vide Poſt C. 2.) 
Biſhop; 
How choſen, | — — C. a. 149. Gu 
| Ele 


3 | | — As 4 
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Referetice by 
Latter and Figure, ' 
As to Grant and Seiſure of Temporalities, Vide Præro- "4 
gative, (D. 28, 24, 2 | 
Dean and Chip = 2 39 — en 
Prebendary, —— — C. 4. 
Archdeacon, 2 — — Ci. ;. 
Parſon; | 
Of what a Parſonage conſiſts, — — C.. 
Vide Title Parſon. 
Who may be a Parſon, — — C. . 
Who not, — — — C. 8 
The Intereſt of the Parſon, — — C. 9 
Vicar; 
The Original of Vicarages, —— — Ci. 10 
How created, — — Cc, 
Or re- united, — ä — — C. 12. 
Endowment, — C. 13. 
Vide Ante, (C. 10, Kc. F 
The Intereſt of the Vicar, — — C. 14. 
Vide Eſglife, (G. 1.) 
What Perſons have Cure of Souls, _— — C. 15. 
Who are Dignitaries, — — C. 16. 
What Privileges belong to Eccleſiaſtical Perſons, — D. 
Eceleſiaſtical Cenſures. Vide Prærogative, Ws 12.) 
Eccleſiaſtieal Courts. Yide Courts, (N. 1. &c.)—Di/mes, 
M. 1, &c.) 
Ecvlefaflica Juriſdiction , and Laws. Vide Prerogative, (D. 
9» * ) 
Egyptians. 
Vide Fuſtices, (S. 9.) 
Ejectment. 
By whom it lies, — 4. 
Of what Things it lies, or not, pry upon what Demiſe, 
and how the Judgment ſhall be, Yide Pleader, (2 Z. 
I, &c.) 
By whom, not, — . 
5 of Ward. Vide Gardian, (H. 2.) 
Election. 
Election Who ſhall have it; — — A, 
He who ought to do the firſt Act, — A1. 
Who ſhall do the firſt Act, — — K. 
Vide Ante, (A. 1.) | 
At what Time Election ſhall be made, — B. 
Determination of an Election 3 — . C. 
What ſhall be, — . 
What not, C. 2. 


Vide as to Election of Remedies, in Adtion, (M. 1, 
&c.)—Annuity, (C. 1, &c. )—Audita Dyerela, (D. ) 
Guardian by Election. Vide Gardian, (F. 1, 2.) 
Election of Archbiſhops, and Biſhops. Vide Ecclgſiaſtical 
Perſons, (C. 1, 2.) 


Election 
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158. 


| 159. 
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160. 
161. 
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Election of Churchwardens. Yide Eſgl/e, (F. 1.) 

Election of Juſtices of Peace. V ide « 15A. of Peace, (A. 3.) 

Election in a Corporation. Vide Frenchi/es, (F. 20, &c. 
29.)—Mandamus, (C. 2.) 

Election to Parliament. Vide Parliament, (D. 8, &c.—E. 
15. — Scotland, (D. 4. 5. 


Elegit. 
Vide Execution, (C. 14.)—Proceſe, (E. 6.) 


Erlopement. 
Vide Dower, (F. 2.)—Pleader, (2 V. 11.) 


Ely. 
Vide Franchiſes, (D. 8.) 


Emblements. 
Vide Biens, (G. 1, 2.) 


Embaacery. 
Vide Maintenance. 


Enacting of Laws. 
Vide Parliament, (G. 10, &c.)—Prerogative, (D. 1.) 


- Encloſure. 
Vide Droit, (M. 1, 2.) 


Endowment. | 
Vide Dower ,—Vide Ecclefiaftical Perſons, (C. 10, &c. 13.) 
Enfant. -— 
Infant ; Who ſhall be, | — 162. 
What he may do; 162. 


May purchaſe, 
May levy a Fine, or ſuffer a Recovery, 
May make an Exchange, Leaſe, &c. 


162. 


WIRE 


EEE 


I. 
2. 
3. 163. | 
A Statute, or Recognizance, _ „ 
A Contract for Neceſſaries, — 5. 163. Inc 
May do Things neceſſary, — 3 ] 
Vide Chancery, (3R. 3, &c.) 
What he cannot do, — BY 165. 
Vide Deviſe, (H. 2.) \ 
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What Act by him is void, 
What only void able... 
How avoided ; © 
By Dum fuit infra Atatem, — 
By Entry, &c. 
How affirmed, 
When it cannot be affirmed, 
By whomavoided, 
At what Time; 
Within or after full Age, 
r 
During his Nonage, 
When Trial ſhall be by InſpeRtion, and how, Vide 
Trial, (B. 1, &c.) 
The Privileges of an Infant; 
When the Paro/ demurs, 
When not, —— 
When he ſhall have his Age, 
When Lathes does not prejudice him, 
Diſcontinuance by an Infant. Vide Diſcontinuance, (C. 6.) 
Limitation of Action by an Infant. Vide Temps, (G. 16.) 
Action and Suit by and againſt an Infant. Vide Chancery, 
(3 R. 1, 2.) - Pleader, (2 C. 1, 2.—2 E. 1, &c.—2 G. 3. 
— 12 22.—3 L. 13.) 
Maintenance of Infants. 


— ——— 


— — 
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— 


Fide Chancery, (3 R. 6.) 


Enqueſt. 


When a Trial ſhall be by Inqueſt; _ — 
If it be a mere Matter of Fact, | — 
As to the Antiquity, Number, Qualification, Exemption, 
and Challenge of Jurors, Vide Challenge. 
What Matter ſhall be found by a Verdict, and what 
Verdict ihall be good, or not, Yide in Pleader, (S. 
1, &c.) 
Tho' it relate to a Matter triable by Certificate, Record, &c. 
Tho' mixed with them, 
When not, 
When Trial ſhall be by Certificate of the Biſhop, or Ordi- 
nary, Vide in Certificate, (A. 1, &c.) 
When, by the Mouth of the Recorder of London, Vide in 
Certificate, (B.) 
When, by the Certificate of the Marſhal, Vide i in Cer- 
tifit ate, (C.) 
When, by Battle, Vide in Battle, (A. 1, 2. 
When and how by the Grand Aſſiſe, Vide in Battle, 
A. 3.) 
wits) Inſpection, Vide in Trial, (B. 1, &c.) 
When, by the Record, Vide in Trial, (A.) 
When, by Witneſſes, or the Examination of the Juſtices, 
Jide in Trial, (B. 4, 5 
When, by the Peers of Parliament, Vide in Dignity, (F. 1, 
2.) — Parliament, (L. 16, &c.) 
hw how ſummoned, 
Py Venire facias ; 
When it iſſues, — - 
To whom it ſhall be directed, 
Vor. III. 7A 
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What F orm i 18 ſufficient, — — 
How it ſhall be returned, WEIS 


From what Place a Jury or Inqueſt ſhall come, Vide 


| in Amendment, (H. 1, 2.) 
By Habeas Corpora, — 


By Diftringas FJuratores, I | * 
How ſworn, 


When an Inqueſt ſhall be taken boy Default, 

How the Inqueſt ſhall behave themſelves, 

For more concerning Inqueſt, Vide Copybold, (R. 11. carte 
(F. 12 . (F.) 


| Enterpleader. - 
"ml Chancery,. ( 3 T.) 


* 


. a 


Vide Abatement, Gl. 48. )— Enfant, (C. 5.)—Epates, (G. 
14.) —Execution, (A. 1.) —Forceable Entry. —Pleader, (2 
S. 20 —2 W. 500 Rent, (D. 3.) 

Entry for a Condition broken, Vide Condition, (O. 3, &c. * 
Entry to avoid a Fine, Vide Claim, (B. 1, &c.) 

Entry for a Forfeiture, Vide Forfeiture, (A. 6, 7, 8.) 
Entry tolled. / ide Diſcent, (D. 1, &c.) 


Writs of Entry, Vide Dum fuit infra Ætatem, per Totum. — 


Pleader, 92 1, &c ) 


Equity. 
Vide Chan ery, per Totum.—Courts, (D. 7.—0. 5 Dine 
on LM "44 a Parliament, * 13. 135 


Erro2. 5 


Wh: at "Things may be aſſigned for Error, | — 
In what Cann, by whom, againſt whom, and in what 
Manner Error ſhall be brought, Vide in Pleader, (3 B. 
1 6; 
When it ſhall, be a Superſedeas, and how the Record. ſhall 
be removed, Vide in Pleader, (3 B. 12, 13.) 


Errors how afligned, and the Proceedings thereupon, Vide 


in Pleader, (3 P. 14. &c.) 
What Pleas to Error, good, Vide in Pleader, (3 B. 18, 19.) 


How to proceed upon Errors in Parliament, Vide in Par- 


lament, (L. 1, &c.) 
Error upon an Indictment; How it ſhall be brought, 
The Judgment in Error, — 
What "ball be done by the Court, if the Judgment be at- 
firmed, or Sears di Vide in Pleader, (3 B. 20.) 
When there ſhall be Reſtitution, Vide in Pleader, (3 
B. 20.) 
When Error ſhall be avoided by Narr, or Plea, without a 
Writ of Error, - 
Vide Pleader, (2 W. 39.) 


_ 


3 


177. 
177. 
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When a Man ſhall avoid an Outlawry by Plea, or Error, 
Vide in Utlagary, (C. 2, &c.) 

Coſts i in Error, / ide Coſts, (B.) 

Error in the Exchequer Chamber, Yide Courts, (D. 6.) 

Error to avoid a Fine, Vide Fine, (H. 3, &c.) 

Error from Ireland, Vide Ireland (G 5 

Writ of Error hot amendable, Vide Amendment, (2 C. 4.) 


Eſcape in Criminal Caſes ; — 
Voluntary, 
Ne gligent, 

Eſeape in Civil Caſes; 3 
What Remedy for it, 
Againſt whom, 
ide Poſt, (B. 3.) 

When againſt the Superior, 
Vide Ante, (B. or 

What ſhall be an Eſcape, 

What not, 

When he ſhall be retaken, Se. after an ROS 


4 . 
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— — 


— — 


— — 


Eſcheat. 


An Eſcheat ; a 
For Want of Heirs, | 
For the Offerice of the Tenant, — 2 

When the Forfeiture, or Eſcheat belongs to the King, 
Niue Forfeiture, (B. 5.)— Prærogative, D. 59, 60. ) 
Writ of Eſcheat ; 
Whea it hes, 
For the Proceeding in Eſcheat, ide Pleader, (3 C.) 
When not, 
The Office of Eſcheator, 
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Elcuage. 
Vide Homage, (E.) 


Elgliſe. 


A Church, How erected, | 
The Nature of an Advowſon of a Church, 33 or 


in Groſs, and the Grant of it, or of the next Avoidance 
Vide in Advowſon, (A.—B.—C. 1, 2. 
The Appropriation, or Union of Churches, Vide in Advow- 
fon, (D. 1, &c.—E.—F. 1 2.) 
A Cathedral, 
A Pariſh Church, 
A Vicarage. Vide Eccleſiaſtical Perſons, (C. 10, &c.) 
A Chapel, 
The Church-yard, 
As to the Church-yard, the Privileges, and Burial there 


Vide Cemetery, 
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182. 
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185. 


786. 
186. 
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Church-wardens; ä — ——— 
ä CTY IT nn” * 
Their Duty, 
Vide Poft, (F. 3.) 
Their. Power, | 
. Vide Ante, (F. 2.) 
To whom the Freehold of the Church 1 
Vide Ecclefiaftical Perſons, (C. , 14.) 
To whom the Repairs and Ornaments, 
The Seats, . 


— — 
— — — — 


As to Burial in the Church, or Church. yard, Vide 


Cemetety, (B.) 
So as to Tombs, Monumenta, Ge Cars, pag (CL. ) 
Preſentation to a Church; 


What are Preſentative. — 
By whom it ſhall be; - 
Who fhall be Patron, ena 


Preſentation in Turn, 
When the Turn is ſerved, 

Preſentation by the King; 
As Patron, 

By his Prerogative, 
How a Preſentation by a Common Perſon ſhall da made ä 
How a Preſentation by the King ſhall be made, 
Within what Time a Prefentation ſhall be made, 

Vide Pot, (H. 11, &c.—N. 1, 2.) 
When it may be revoked, 
Preſentation * 'by Lapſe ; | 

«© the Biſhop, — Archbiſhop, 

. Vide Ante, (H. 9) .. 

To the King, 

When there ſhall be no Benefit of a Lapſe, 
Preſentation by Uiprpation ; 

What ſhall be, | 

What not, — 

Admiſfion and Pasenen; Low made, Sc. 

ure Patronatis ; 


> 
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. 


How it ſhall be awarded, i 
When neceſſary, ECTS 
When not, — 


Induction; By whom it ſhall be made, 
When a Church ſhall be full, 
When a Church becomes void; 
By Death or Ceſſion, 
By Reſignation, 
By Simony, 
By Non- Reſidence, | 
By Plurality ; 
When the firſt Church mal! be void by! it, 
How a Diſpenſation for a Plurality may be granted, 
Vide in Prerogative, (D. 18, "tee. REST Poſt, 
N. 8. 
Whel not 8 
If he takes a Dignity, 
Or is not Incumbent of the Second, 
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If he has a Qualification; op 
Who may have it, — — _N.8. 211. 
Wh Who not, | 6 — N. 9. 212. 
By not reading the 39 Articles; &c, — N. 10. 212; 
Notice of the Advoidance to the Patron, — N. 11. 212. 
The Writ de Vi Laicd amovendd. — — N. 12. 213. 
Eſquire, 
Vide Dignity, (B. 8.) 
Eſloine. 
Vide Exoine, 
_ Eſtates. 
| Eftate in Fee Simple; 3 1 
Of what Things a Man may have it, — A. 1. 2213. 
By what Words, : 3 A. 2. 214. 
By what Means, — — A. z. 215. 

When a Man takes by Deſcent, and how it ſhall deſcend, 

Vide in Diſcont, (A.—C. 1, &c.) 

By Bargain and Sale, Lide Bargain and Sale, (B. 1, &c.) 

By Covenant to ſtand ſeiſed, Vide Covenant, (G. 1, &c.) 

By Deviſe, Vide Deviſe, (N. 4.) | 
When there may be a Fee upon a Fee; — A. 4. 216; 
When it may be variable, — — A. 5. 216. 
What ſhall be a Fee Simple qualified or conditional, A. 6. 21. 

What would be à Performance of the Condition, A 7: 217% 

The Effect of the Condition performed, — A. 8. 217. 
Eſtate Tail; | — B. 217. 
The Commencement of it, —— 8 217. 
What Tenements may be entailed, — — B. 2. 218: 

Vide Copybold, (C. 8, 9.) | | 
By what Words an Eſtate Tail ſhall be created, B. 33 218. 
Tail General, What ſhall be — — B. 4. 220. 
Tail Special, What ſhall be, — — B. 5. 220. 
Gift in Frank- marriage, | — — B. 6. 221. 
Iſſue in Tail; How he takes — — „ "281. 

He takes per Formam Doni, tho' he be not Heir, — B. 8. 222. 

Muſt convey his Deſcent wholly thro' Males, &c. B. 9. 222; 
A Reverſion; 
What Mall he;  — - —— — B. 10. 222; 
Vide Copybold, (C. 12.) 

Of what Account, — — B. 17. 223. 

By what Words it paſſes, — — B. 12. 223. 
A Remainder; 

What ſhall be a good one, — — B. 13. 223. 

Vide Copybold, (C. 11.) 
What not, W 
If it be not ſupported by a Particular Eſtate, | B. 14. 226. 
Or the Particular Eſtate be deſtroyed before the Re- | 
mainder be veſted, _ — 15. 226. 1 
What Remainder ſhall be Contingent, — B. 16. 228, Wil 


Vide Deviſe, (N. 16, 17.) | 
Vol. III. 7B 7 if 


What ſhall be Veſted, 8 


— 
Viade Deviſe (N. 18.) —— | 
When an Eſtate-fhattbe executed, begs. 
A Refttaiider ; t Words created, — 
When it mall Effect, en . 
A Gift in Tail, with a Fee expectant, 8 
Alienation by Tenant in Tail; 6 | 
W hat does not bar the Iſſue, — 3 
What ſhall be void, 233 _ 
What only voidable, — a 
What bars the Iflne ; 
A Fine with Proclamations, 3 


Pide Poſt, (B. 31.) * 
A Real Recovery, Cc. — - 
A Common Recovery; 
What Intereſt ſhall be barred by it, 
How it = be paſſed, Vide in Pleader, (3 A. 
2, &c. 
Who ſhall be a good Tenant to the Præcipe, 
Vide in Recovery, (B. 3, 4. )—Copybold, (C. 9. 
If it be with ſingle Voucher, : 
If it be by Tenant in Tail as Fouchee, 
What Intereſt is not barred, | 
If the Reverſion, or Remathir, be in the King, 
A Demiſe purſuant to the Sr, 32 H. 8, 
Vide Baron and Feme, (G. 1 Pile Pop, (G. r 
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How an Alienation by Tebant in Tail operates as to 


himfelf, — 8 | 
An Eſtate Tail after Poſſibility of Iſſue extinct; a 8 33 122. 
What hall be, | C. I 73; $ 
In what Reſpects Tenant in Tail after Poſtibility, 2 * 
is regarded only as Tenant for Life, — C. 2. 24 
Vide Ante, (C. 1.) 7 * 
What Privileges he claims above a Tenant for Life, C. 3 442 
Tenant by the Curteſy of England; —_— "44 
Who ſhall be, A 18 
Who not, D. 2. * . 
- "Tenant in Dower; Who ſhall be, and who not, Vide in 43. 1 
Wh Dower, (A. 1, 2, &c.) 
Tenant for Life ; E. : 
Who ſhall be, HA — - 33 . 
Vide Capybold, (C. ann (N. 75 | 8 
What Intereſt he has, — n | 
What Privileges he ſhall have, — — Ls 4 
Occupant; „ 445 
' Who ſhall be, 1 F. x 2 ys 
Of what Things, — — wh 5 
Tenant for Years ; | — . 757 
By what Words a Leaſe ſhall be, ns a 9 
By what Perſons, _ 5 8.2 33 
By Spiritual Perſons, Cc. p 
— Common Law, — — 6. z. 248 
y; the St. 32 4.8.28. 1 El. 19. and 13 El. 10. rp 
har Leaſes are warranted by thoſe Statutes, and 49: 
= nt not, — TER 88 


© Vide Baron and Feme, (G. 3. . ide Ante, 
(B. 32.) ö 
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| A Leaſe by ſeveral Perſons; How it operates, 


A Leaſe by Eſtoppel, &c. — 
Vide Eftoppel. | 
When a Leaſe ſhall commence; — 


What ſhall be good Commencement, 
What ſhall be a good Determinatzon, 
When it ſhall be determined, — 
What ſhall not be a good Determination, 
When a Leaſe ſhall be void, 
What Intereſt the Leſſee has before Entry. 
\ What Intereſt a Leſſee for Years has by a Limitation 
in Perpetuity, or upon Truſt, Yide in Chancery, 
(4 G. 2, 5.— 4 W. 21.) 
What Eſtate of a Leflee determines by Forfeiture, Vide 
in Forfeiture, (A. 1.) 
When he ſhall be puniſhed. for ,Waſt, Vide in Waf,, 
(A. 2.—C. 4, 5.—F. 2.) 
As to Reſervation of Rent upon a ene Vide Rent, (B. 
, Ke.) 
How Rent ſhall be recovered by Action, Vide Dett, (A. 5, 
7.—B.—C.—D.— E. - F.) Rent, (D. 1, &c.) 
How, by Diſtreſs, or Re- entry, Vide Diſtreſs, per 7 otum. 
— Condition, (O. 3, &c. Rent, (D. 3, &c.) 


Tenant at Will; a 
Who ſhall be, — RESET ELS 
Who not, — — 
What Things a Leſſee at Will may do, — 
What he ought to do, 

What he need not do, | © — Sig 
What ſhall be a Determination of the Will; 
Expreſs, — — — 
Implied, —— 
What not, — FER SOME 
At what Time the Ouſter ſhall be — — 

Tenant by Sufferance ; — — 
Who ſhall be, —— * 
Who not, — 8 

Eſtates undivided ; — 1 
Joint-tenants ; 


Who are, — 
Vide Chancery, (3 V. 3.) 
As to Eſtates in See. Vide Parceners, (A. 
1, &c.) 
Who are not, 
Vide Poſt, (K. 8. )— Chancery, (3 V. 4. Dev. ie, 
N. 8.) | 
hes a joint Eſtate ſurvives, — 
When not, 
If the Jointure does not continue; 
What ſhall be a Severance; What not, 
Vide Chancery, (3 V. 5.) 
Joint-tenants, how ſeiſed, — 
When Huſband and Wife are ſeiſed by Moieties, or 
by Entierties, Vide Baron and Feme, (D. 2, 3.) 
What Charges bind the Survivor, 


Vide * (3 V. 7, &c.) 
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How a Conveyarice enures by one Joint-tenant | to ano- 
ther, Vide Releaſe, (B. 4.— D. 1, Se.) 
Tenants in Common, — 
When Partition ſhall be made between 
and Tenants in Common, and Ho- ‚ 
(C. 1, &c. 6. Pleader, (3 F. 1, &c.) 
When they ſhall join in a Suit, or be jointly ſued, and 
When not, Vide in Abatement, (E. 9, 10. —F. 5, 6, 
—Cpancery, (3 V. 1, &c.) 
What Words in a Deviſe, &c. make an Eſtate in Com- 
mon, Vide Ante, (K. 2 Chancery, (3 V. 4. )—De- 


oint-tenants; 
ide Parceners, 


viſe, (N, 8. a 
Eſtoppel. 

Eſtoppel; what ſhall be; 4 ene 
By Matter of Record, | — a. 
By Matter of Writing, — 1 

Vide Eftates, (G. 7.) | 

By Matter in Pais; 

By Acceptance of an Eſtate, &c. — 
Who are bound by an FN — 8 
Who not, FOES AGES 
Who ſhall take Advantage of an Eſtoppel, — 
What ſhall not be an Eſtop ppel ; — 5 

A Record coram non Fudice, — — 
Where the Truth —.— by the ſame Record, er 
Where the Thing is conſiſtent with the Record, — 


Where the Allegation is uncertain, 

Or only a Suppoſal, 

If it is not traverſable, or material, 

So an Eſtoppel may be avoided, where an Act in Pais, is 
done by him, who had not Power to do it, 

If an Intereſt paſſes, tho' not pro tanto, 

If there be an Eſtoppel againſt an Eſtoppel, 

If the Truth be found by Verdict, 

When an Eſtoppel determines, — 
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Eſtray. 
. Vide Waife, (F.) 


_ Eftreat. 
Vide Prerogative, (D. 57, 59.) 


Eſirepement. 
Vide af, (B. 2.) 
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Vide Certi cate, (A. I, &c.)—Ecclefiaftical Perſons, (C. 2.) 
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E. 9. 275. 
E. 10. 275. 
F. 276. 
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Evidente. 


What Thin gs are allowed for Evidence ; Matters of . 
What ſhall be a ſufficient Proof; 
The Record, or Exemplification, 

A Copy, or Witneſs, Sc. a 

What Proof is not ſufficient, 

A Verdict, Nonſuit, Ce. 
When it ſhall be allowed, 
What ſhall be ſufficient Proof, 

A Charter or Deed, under Seal, 

When allowed without Proof, 

When Proof is neceſſary, 

When, the Deed itſelf, 

A Recital, when Evidence, 

Writings without Seal ; 
Proceedings in Courts ; 
A Decree, Sentence, Cc. 
A Bill, 
An Abtowr, | 
Vide Chancery, (T. 6.) 
A Depoſition, 
Vide Chancery, (T. 4, 5.) 
Demurrer to Evidence. Vide Pleader, (Dad © 
Vide more concerning Evidence, in Title Teſtmorgne, 


hs 


— — 
— — : 
— — — 


Exactton. 
Vide Extortion.— Oficer, (G. 15.— l.) 


Examination. 


Vide Bankrupt, (D. 6, &c. Pur: Han (P. 1, &c.) Trial, 
(B. 4, 5. 
Examination in perpetuam Rei memoriam. Vide Chancery, (R.) 


Eraminer. 
Vide Chancery, (P. 1, &c.) 


Exteption. 


Exceptions to an Anſwer. Vide Chancery, (L.) 
Exceptions to a Maſter's Report. Vide 1 (W. 3. 
Exception in a Deed. Vide Fait, (E. GT 

Exception in a Deviſe. Vide Deviſe, (N. 23. c 
Exception in a Pardon. Vide Pardon, (I.) 
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Exchange. 


Exchange, 
What ſhal] be a good one, | 
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Referenee | Referegee 


When it ſhall not be good, — As. 26% 
Vide more concerning Excbange, in Chancery, (3 H. A A #5 


lor Exchange. vit 

Bill of Exchange. Vide Action upon the Caſe upon mp/it, 
(A: z.) - Merchant, (P. {fir apo 5 4 . tf 
Fes” err? 15 

Vide Courts, b. 1, &c De, (M. 13, &c Y Plader, | 


(3 B. 4.) —- Scotland,, (D. 14.) 
Eqhoquet Charaber. Vide Courts, vo. 5, & &c )—Pleader, 


Exchequer Seal. Vide Patent, (C. 3. ) 


Excommengement. 
Excommunication ; — — AA. 288, 
What Effect it ſhall have, — — A. 1. 288. 
af Writ de- Excummunicato capiendo ; 3 B. 288. 
When it lie, — B. 71. 288. 
What ought ta be done previous; 7 
A Certificate of the Contempt; 8 | 
Buy whom itthattbe made, — — B. 2. 289. 
34 what Manner, — — B. 3. 290. 
How the Writ ſhall be Fed — — B. 4. 290. 
How diſcharged, — | — 8 5. aga. 
Abſolution, — — C. 293. 
V "Ide MODE! (E. 7 ) 
- | © © Exeufe. 
VideEx1ine .-P leader, (E. 15. a Ig—3 O. 15, &c.) - Re- 
| 2 * (D. 1, r 
Execution. | 
Execution in Real Actions; — — 1 293. 
By Entry, — — A. 1. 293. 
By Habere facias Seifinam, : — — A. 2. 293. 
How it ſhall be done, — — A. 3. 294. 
By Scire fac ias, — — — — A. 4. 294. E 
Vide Poſt, (I. 4. 2 —— B = 
By Habere ſacias Poſ/effionem, — — A. 5. 294. 9 
Execution upon a F; ine, and Common Recovery, A. 6. 25. 
ide Fine, (E. 15) — — Phaader, (3 2. * | = 
Execution for the King; — B. 296. 5 
By Capias pro Fine, or Capias Urlagatin, — B. 1. 296. — 
Vide Information, (D. 7.)—Utlagary, V ” 04. (6. 2) 5 
When any in nn for the King ſhall alſo be lo for — 
the Party, | B. 2 296. 
Execution for a Pebt to-the Kinga . ; _ 
To what Thing it extends, — — 88.3. 296. ie 
Nide Dit, (&. 9.) „ A — 
By what A. z © | Sand boot 
12: Hy Extend: facias, — — B.4. 20. L 


. Vide Poſt, (C. 14.)—Vide Statute Staple, (D. 575 5 
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What l Se. ſhall be extended, 
Vide Poſt, (C. 14.) | 
Execution for a Common Perſon ; In Perſonal Actions, 
What, by the Common Law, — 

What not, | — 
What, by Statute, | 
Execution againſt Goods and Chattels 3 
By Lever: facias, — 
Vide Procęſe, (E. 4.) 
Buy Fieri facias, © 
What Things may be 4 ap —— 
Vide Proceſs, (E. 
How the. Sheriff half 7:2 proceed upon it, 
How he ſhall ſell, 
How he ſhall make the Return, 
Venditioni exponas, — 
By Capras ad Satigfaciendum; 
When it lies, —— 
When the Defendant ſhall be in Execution, 
When not, 
An Arreſt, What ſhall be, — 
When the Defendant ſhall be diſcharged, 
By Elegit, 

Vide Proceſs, (E. 6.) 
To what Time an Execution relates ; 
As to Land, 

As to Goods, 
By whom it ſhall be ſued, —— — 
By, or againſt whom Error ſhall be ſued, Vide Pleader, (3 
B. 9, 10.) 
When an Executor or Adminiſtrator ſhall have a Scire fa- 
cias, or not, Vide in Sk E236 (G.)—Pleader, (3 


L. 5.) 
Againſt whom, — 
By whom it ſhall be done. — — 
When Execution may be after a former Execution, — 
Vide Ante, A. z.) | 
By what' Court Execution ſhall be granted, —— 
By an Inferior Court, — — 
How it ſhall be awarded, —— — 
Scire facias quare Executionem non, &c. — — 


Vide Pleader, (3 L. 1, &c.) 

Execution in Accompt. Vide Accompt, . 16.) 

in Annuity. Vide Annuity, "ix ) 

againſt Bail. Pa Bail, . 11. - Ante, C. 9.— 
G.—I. 

in a Dt Dont, Vide County, (C. 13. 

in Covenant. Vide Pleader, (a V. 18.) 

ia a Court Baron. Vide Copybold, (R. 18, 19.) 

of a Decree, Vide Chancery, (V. 4. : 

for a Fine at the Seſſions. Vide Fuſtices of Peace, 

D. 15 

= a F £1 Sentence. Vide Admiralty, (E. 17.) 

—— againſt an Heir. Vide Pleader, (2 E. 6.) 

— of a Peer. Vide Parliament, (L. 45.) 
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Execution 
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Execution of a Paredes Vide Chancery; (i N. 5, K.—4 0. = 


—Poiar, (C. 1, &c.) 
in a N Warrento. Vide Quo r (C. 7. * 
— in vin. Vide Pleader, (3 K 


—— — of Orders .of Commiſſioners of Sewers Vide Sewers, 


(H. 3) 


— _ a ” State, or Recognizance. Vide — | 


le, (D. 1, &c.) 2 
of a Truſt, Vide Chancery, 4 W. 9. 


Execution -———_ to Debt en Judgment. Fide Pleader, 


(2 W. 46.) 


Remedy or Rent by payment of the Sheriff upon an n Execu- | 


tion. ns Rent, (D. 8.) 


Executo:. 


Vide Abatement, (E. 13.— F. 10.)—Adminiftration. — Admi- 
ene, C. 10 ke i —Biens, (C.)—Chancery, (3, G. 1, 
'&c.—4 A. 59 N (B. 1.—C. 1.)—O64gation, (I. 

12 — Pleader, (2 D. 1, &c. —_ L. 12.) ann 
5 2 1.) | 


1 5  Executozy Deville. 
SH Vid. Deviſe, (N. 16, 17.) 
Exempliftcation. 


Vide Evidence, (A. 2.)— Fine, (G 3.) 


E remption. 


648 K⸗e e. n (d. 33. 


Exigent. 
Vide Pleader, (2 W. 4.) —Utlagary. . 


Exigenter. 
Vide Courts, (C. 5.) 


Exile. 
Vide Chancery, (2M. 15 Parliament, (H. 7.) 


Ex Officio. 
Vide Information, (A. 2) —Viſtor, (A. 12. 


1 1 ® 1 * 3 
Derr 


Exoine. 


Tas 1-N: n . 


Exotne. 
Exoine, or Eſſoin: The ſeveral Kinds, 3 
In what Actions it lies, — ee 
By what Perſons, —— 3 
At what Time, — — 
In what Manner it ſhall be caſt, — — 
When an Eſſoin does not lie, — BEI 
When a Man ſhall have only one Eſſoin, — 
The Proceeding after Eſſoin, : — — 
Vide Copybold, (R. 10.) | 
Expoſition of Mords. 


Vide Agreement, (C.)—Chancery, (3 A. 8.—3 V. 1, &c.) 
— Covenant, (D. 1, 2,—G. 2.)—Deviſe, (N. I, &c,)— 
Pardon, (C.—D.)—Parhament, (R. 10, &c.)—Parols, 
(A. 1, &c.)—Pozar, (B. 1, &c.)—Uſes, (N. 12.) 


Extent. 


Vide Execution, (B. 4, 5.—C. . (D. 5, 
| 7, 8. 


Extinguichment. 
Vide Chancery, (4 N. 6, 8, 9.) Common, (L. )—Confirma- 


tion, (D. .) —Rel, „(B. 6.) —Seirni „(68 —5 : 
Joon, G. 0. Ne 4.85 — les 


Extortion; 
By the Common Law, — 8 
Vide Officer, (H.) - Vide Poſt, (E.) 
By Statute, — — 
What not, — rac —— — — 
Vide Poſt, (D.) 
The Penalty for Extortion, — 1 
What Fees are allowed, 6 ee 
What not, — — ** 
Eyre. 


Allowance in Eyre, Yide Franchiſes, (C.) 

Juſtices in Eyre, Vide Fuftices, (E. 1, &c.) | 

Juſtice n * of the Foreſt. Vide Chaſe, (Q. 1.)— 72 
tices, (F. 


Factoz, 
Vide Merchant, (B.) 
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Fatulty. 
Court of Faculties. vin Courts, (N. 5.) 
thy Fair. 


| ; | Vide Mar bet. 


Fait. 


What is eſſential to a Deed ; Ss 5 
Writing, ——— 1 — A. 1. 
Sealing, — — A. 2. 
Delivery; 8 0 | 
What ſhall be a Dadivery, VE! — A. 3. 
When a 2d Delivery avails, Vide Toft, (8. 5. 35 
What not, — — A. 4 — 
What is not eſſential; f — . B. 
The Name of the Party, — — B. 1. 
Vide 499 (E. 3 )—Yide Capacity, (B. 4, 5) - Grant, 
A. 2 
Nail | n B. 2. 327. 
Date, — — B. 3. 328. 
Witneſſes, — B. 4. 328. 
B. 5. 328. 


Vide Ante, (A. 3.) 


When a ſecond Delivery makes a Deed. effectual. 3 


Deed indented 8 C. 1 329. 
Who are Parties to it. — C. 2. 329. 
Vide Poſt, (D. 2.) 
a Deed Poll, D. 1 330. 
Who hall take, tho' not a Patyy, — — 2. 2 330. 
Figs are, (C9) . — 

The Parts of a Deed ; | — — E. 330. 
Recital, — — E. 330. 
- I88orſerhent, Sc. — 8 . wn "I e. 

The Premiſſes; | 
3 Wher the Parties are well deſcribed, — E. 3 330. 
„ „ehen the Lats are well deſeribed; | 
5 By what Names they paſs, — — E.:. 221. 

ese 2 Grant, Err, . | OY | $, q 

Peeption; : 

«+ ©Þy 6 "EIA oy —— ee E. 5 332. 
T he Effect of an Exception, — — 
When it ſhall be void, — — E. 7. 332. 

How it ſhall be conſtrued, — — F. . 333. 
The Habendum, | — _ — enn. 
Shall not be repugnant, — — E. ue. 334. 

When a Deed ſhall be avoided; — — F. 334. 

By Razure, Interlineation, &c. — — F. 1 334. } 
By breaking off the Seal, — — F. 3. 335. 

When a Deed takes Effect, — — G. 335. 

Deeds, When Evidence. Vide Chancery, (T. 7) - Evidence, 

(B. 1, &c.) So” 7 
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Oyer of Deeds. Vide Pleader, (P. 1.) 
Shewing of Deeds. Vide Pleader, (O. 1. 5 


Vide alſo Chancery, (3 I. 1, &c. rack „ (F. 1 k 
SY = (3 ) N, (F. 13.)—Sur 


Falſe AGemation and UUarranty. 


Vide Action upon the Caſe for a * (A. 8, 9, 10, 11.— 
E. 4. 


Falſe Impriſonment. 
vide Impriſonment, (L. 1, &c.)—Pleader, (3 M. 22.) 


Falſe Judgment. 
Vid. Plaader, (3 D.) 


Falſe Latin. 


Vide Abatement, (H. 2. * (D. 2.)—Of/igation, 
(B. 3. 5. 


Falſe Return of Members of Parliament. 
Vide Parliament, (D. 15.) 


Falſe Suggeſtion, 
Vide Grant, (G. 9.)—Patent, (F. 2.) 


Falſifying a Recovery. 
Vide Recovery, (B. 6. &c.) 


Fealty. 
Vide Copybold, (K. g.)—Homage, (D.) 


Fee⸗Farm. 
Vide Rent, (C. z.) 


Fees. 


Vide Extortion. —Officer, (G. 15.— H.) —Viſcount, F. 1, 2.) 


Fee Simple. 


Vide Copybold, (C. 7.) - Deviſe, (N. 4.) — Eſtates, (A. 1, &c. 
2 cer, (B. 7.) 
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Vide C _ C. 8, 9. —Deviſe, N. 5, 6. A 
2py SED 2 2 "s, . (B. 


= Fels de fe. | 
Vide Juice (. 3.) 


Felonp. 


V. 4. Action upon the Caſe, (B. 5. Asien 0 the Caſe for 
Defamation, (D. 3, 4.)—Admiralty, (E. 4, ee. 
ture, (B. . (M. 1, &c. -N. 2.—0. 1, &c. 
P. 1, &. Kt 8 I, &c.— Z.) Fuſlices, of Peace, (B. z. 
Leet, (L. 1.)—Pleader, (2 S. 18.)—T? efimorgne, (A. 3.)— 
Utlagary, (D. 1.) —Vaife, (C.) 


b NG ne, 
2s Vide Officer, (. 2.) 


Feme Covert. Vide Adminiſtration, (D.)—Bankrupt, (D. 7, 
11.)—Baron and Feme, per T. tum. — Capacity, (D. 2.)— 


Feme Sole. Vide Baron and Feme, (A. 1, &c.) 
Feme Sole Merchant. Vide wee and Fare (A. 2. )—Lon- 
don, (N. 7.) 1s 


# 
\ 


| Feoffuient 


A Feoffment ; — 
Of what Effect it ſhall i 


in Capacity. 


Of what Things, — 
By what Words, — 8 
Livery of Seiſin; "OG — — 
When it ſhall be good; | 
Livery in Fact, — — 
Vide Poſt, (B. 8.) Anne | 
Secundum Formam Charte, | — 8 
Livery by Attorney, —— * 


Vide Poſt, (B. 8.) 
How Livery ſhall be made in a Feoffment of a move- 
able Inheritance, Yzde  _ ag 2. ) 
Livery in Law. ; | — 
When Livery is not good. — 
If the Deed, to which it relates, is void, — 


If it be not made of the Poſſeſſion, 
If it does not take Effect immediately, 
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Chancery, (2 M. 1, &. z Z. 1, &c. abe (H. 3.) 
Diſcent, (D. 8. tone per Totum.— Fine, K. 3, 4.) 


Who may make a Feoffment, or take thereby, Vide : 
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Ferae Naturae. 
Vide Biens, (F.) 3 


Ferry. | 
Vide Piſchary, (B.) 5 b 


Fieri fatias. 


Vide Execution, (C. 4, &c.)—Proceſs, (F. 5, 7.) 
The Antiquity of it, —ä A. 343. 
By whom it may be levied, — B. 343. 
To whom, — E. 343. ' 
Before whom, — D. 343. | 
The Parts cf a Fine ; ——— E. 344. 
The Original Writ; 8 
Upon what Writ it may be levied, E. 1. 3 
Of what Things, — E. 2 Us. 
In what Order, | — E. 3 445. | 
By what Names, — — E. 4. 345. 
Vide Grant, (E. 1, &c.) DA 
The Caption of the Fine; ; 
In Court, — : 6. 
Out of Court ; . 
Before the Chief Juſtice, _— 6. 347. | 
By Dedimus Poteſtatem, — 7. 347. 
Licence to agree, 8. 349. 


The Concord; 
Fine Sur Conuſance de Droit come ceo, &c. 
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How a Fine executory ſhall be executed, 


Fine upon a Releaſe, 10. 349. 
Fine upon a Surrender, — 11. 330. 
Sur Conuſance de Droit tantum, 12. 350. 
Sur Grant et Render, — „ 30. 
Sur Conceſſit, 14. 350 
5. 
16. 


The Note, and Foot of the Fine, 351. 
Quid Juris clamat, &c. — : 
Proclamations, &c. — I 352. 
Ingroſſing, 352. 
Inrolment, and Exemplification, — 3. Js. 
Vide Ante, (E. 16.) : | 
A Fine, How avoided; — 353. | 
By Plea, | 
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How a Fine ſhall be pleaded, 
By Writ of Error ; 
What ſhall be Error, 
By whom Error ſhall be ſued, 
How it ſhall be purſued, 
What is not Error in a Fine, 
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Vol. III. 
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ee for Reverſal, . . 


By Claim; Fe a 
wei a Fine- may be avoided by. Claim, Vide Claim, 
B. I, &c. Gn 
Who — barred by a Fine; „ ee 
Parties and Privies — | — 
Strangers; | teen 
For what Intereſt, — — 
For what not, —— rd . — U 
Who are not barred; — — 
If they Claim within 6 Tears, =. — 
Or, within five 5 Years after a' new Right accrued, 
If they be an Infant, Feme Covert, &c. — 


If the Caſe be out of the Statut-e, —— r 


How a Claim ſhall be made to avoid a Fine, and by 
whom, Vide Claim, (B. 1, &c.) | 
How a Fine operates, 
Vide more concerning Fine, in Amendment, (N.)—Baron and 
Feme, (G. 1.) — Chancery, (3 N. 1, 2 }—Enfonr, (B. 2. ) 
Plater, (2 1. 14.) 


Fines and Amertiaments. 


vid. r (3 K. - Cbimin, (C. 13 ee bold, (H. 1, 
4. Leet, H. N. 1, &c.—O. ri , &c. * 
3 (Bl. 8.)—Prerogative, (D. 51, 7 J—Sewers, 


(E. 7.) 


Firſt⸗Fruits. 
Vide Tenths. 


Fiſhing. 
Vide Fuſtices of Peace, (B. 44) 


Fleet. 
vide Chancery, (B. 8.)—Impriſonment, (D.) 


Flotſan, 
Vide Wreck, (A.) 


Fooldage. 
Vide Action upon the Cafe for a Diſturbance, (A. 4.) 


Folkmote. 
Vide Courts, (O. 7.) 
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Foꝛbeatance- 


Tus I N D X. 


_ 2589'1 _ 
Foddeatance. 
Vide Attion upon the Caſe upon Aſſumpft, (B. 1.) 


Foꝛceable entry. | 


Forceable Entry ; 
How reſtrained, 
What ſhall be, 
What not, 

Forcible Detainer ; 
What ſhall be, 
What not, 

Remedy, by Action, 

* 6 65 Juſtices of Peace; 1 

View, — 
By = uiſition, — 
By Indi ictment, — 
What ſhall be a good one, — 
Vide Indiftment, (G. 1, &c.) 

When Reſtitution ſhall be made, — 
How made, 

When not, 

Suppreſſion of Riots; 
What ſhall be a Riot, 
What a Rout, 

What an unlawful Aſſembly, 
What not, 
How ſuppreſſed; 
By one juſtice of Peace, — 
Vide Fuſtices of Peace, (B. 9.) 
By more Juſtices, — 
Vdie Fuſtices of Peace, (B. 9.) 
When upon View, 
By Inquiſition, — 
Vide more of this, in Juſtices of Peace, (B. 10.) 
By Surety of the Peace; 
How granted; | 
Upon a Supplicavit, — 
— it ſhall be executed, 
Upon a Warrant of a Juſtice of Peace ; 
How it ſhall be made, 
How executed, | 
A Recognizance for the Peace Z 
How taken, — 
Of whom Surety of the Peace may be demanded, 
And by whom, 
Of whom, not, — 
What Cauſe for it, — 
What, for good Behaviour, 
What ſhall be a Forfeiture ; 
Of a Recognizance for the Peace, 
Of a Recognizance for good Behaviour, 
How ſuperſeded, — 
. How diſcharged, — 
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How a Recognizance for the Peace may be dis 
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Fox res. 
Vide Provigntior e. 3. 


Foꝛcible Parrtage. 
Vide Fuftices, (8. 3.) 


Foꝛecloſure. 
. Vide Chancery, (4 A. 11.) 


Foreign Attachment. 
Vide Attachment. London, (N. f. u oh G. 5 ) 


Foreign County. 


2 Afton, N. I, „ ec. )—Indifment, (G. 2. 3 * vai. * 
| 355 * 5 6 Allach 


Foꝛeign Nations. 
Vide Prerogative, (B. 7, &c.) 


Foreign Oppoſer. 
Vide Courts, (D. 5.) 


Foreign Uoutcher. 
Vide Courts, (O. 2.) Voucher, (D. 3.— H.) 
Foreſt. 
Vide Chaſe, per Totum. 


7 


 Foze-ſtalling. 
Vide Fuſtices of Peace, (B. 38.) 


Forfeiture. 


Forfeiture, By Alienation, Cc. 3 | BE 4. 3576. 
By Alienation of a Particular Tenant; | | 
What ſhall be ; : 
In Pats, | FRO A. 1. 376. 
Vide 7 8 (M. 2, &c.) | 
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Feoꝛm. 
Vide Amendment, (D. 5.—L. 1. W.—X.) 


8 Reference by Reference + 
wow” Letter and Figure by Page, 
By Allzaation by Matter of Record, —ͤp A. 2. 376. 
What Alienation will not be a Forfeiture, | — A. 3. 377. 
By a Claim of the Fee, — — — A. 4. 378. 
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By the King upon Office, —— — * 4. 482. I 
By the Heir, - * E 
Where they ſhall not be avoided, N18 gu WF Dn 
What Acts he may d,, — — Beg N 
Vide Capacity, (D. 5 4 wa foe : 
| 
bf V 
: - Jeofaite. 
SWIY 4 b 
3 8 - Amendment, per 7 — 39). LIE 
NP Ps & ws 8 : 8 +. 22 29. 
wy OD Leite 
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— (Iſle of, 


Tux IN D E X. 


Vide Navigation, (F. £ 


Jetlan. 


Imparlance. 
(D. I, &c 


Impeachment. 
Vide Parliament, (L. 18, &c.) 


Implication. 
Vide Deviſe, (N. 12, 13.) 


Impoꝛtation. 


Vide Wreck, (A. 


— 


vide Abatement, (I. 1 9,2 20. T5 (D. 5. * 


Vide Trade, (A. 4.—C. 2.) 


Impꝛeſſion. 
Impziſonment. 
What ſhall be a Priſon, 3 
Common Gaol, | —— 
Marſhalſea Priſon, | 8 
Fleet, 5 
Vide Chancery, (B. 8. ) 
Newgate, — 
Gaoler, Who ſhall be, 1 
Impriſonment, What "ſhall be, — 


What is a Cauſe for Impriſonment; 
Lawful Proceſs; 
Proceſs founded upon a Record, 


Founded upon a Suggeſtion, — 

Proceſs out of a lawful Court, — 
Authority of Law: 

What ſhall be ſufficient, — 

What not, — — 


Vor. III. 5 


Impoſitions. 
Vide Prærogative, (D. 48.3 
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abt t e ee e | 2 Reference 
Lawfül Warrant, H. 6. : 19 "a 
What ſhall be an Arreſt, vide in E in Execution, inn 12. "rl 1059. 
What a good Warrant for the Security of t „ Vide 
Forceable Entry, (D. 18.) | 
What ſhall be a lawful Warrant, - „ 
What will be a Juſtification to an r thet not duly 4 
awarded, 195% H. 8. 8 
What not, | * 1 II. * 490. 
How a Priſoner ſhall be uſed, / -;, w——__ — 1 | >; 
What is not a good Cauſe for Impriſontnent, — kK. 1 
Vide Ante, (H. 5.) 3 193. — 
Remedy for falſe Impriſonment ; nt enn! — 1. N 
. By Indictment, — ” — K's 93. | 
Vide Indictment, D.LZ⁊73V 8 01 eee 
By Action, —— — 7 
„ Pleader, (3 M. 22, &c. 3 | | 1 493 
By Writ de Odio et Atid, In — I. 49 
By Homine Replegiando, OS — 1.4 * 
Vide Pleader, (3 K. 1, &c.) 5 194. 
By Diſcharge for Want of Proſecution, | L. 5 
When delivered out of Priſon, — NM. 494- 
When a Man may be delivered out of Priſon by Bail, Vide © #95" 
in Bail, 
When upon an Habeas Corpus, Lide Habaas Corpus, 
By Conſent of the Party, — ee eee, 
By Breaking Priſon, — M. SY 96. 


What ſhall be an Eſcape out of Priſon; 2 tho Remedy 
for it, V ide in Eſcape, (B 1, &c.—C.— 
What ſhall be a Reſcue, Vide Reeſe: Fous, (A: — afices (R.) 


Impropetattun. 
Vide Aduewſon, (E.) 
Jn Caft Pzoviſv. 
Vide Dum fuit infra Ætatem, (D.) 
Incident. 


Jide Condition, (6. 106.)=Courts, (P. 4.)—Franchiſes, (F. 
10, &p.)—Grant, (E. 11.)—Homage, (G. 2, 3 )—Parce- 
* „. 3» Ge.) —Probloction, (G. 23. St (C. 4.) 


Pncloſure. 
Vide Common. Droit, (M. 1, 2.) 
Jn Conſimili au. 
Vide Dum fuit infra Ætatem, (E.) 


Tux IN D E X. 


Intumbꝛante. 
Vide Chancery, (4 K. 10.—1 I. 3, &c.) 


Indenture. 
Vide Fait, (C. 1, 2.) 


* 


Inditavit. 
Vide Diſmes, (M. 10.) 
Indictment. 
Indictment, What ſhall be, — 
Preſentment, What, — 
When neceſſary, — 


For what Offence an Indictment lies, 
Vide Information, (B.) 
For what, not, 
When an Indictment againſt ſeveral is good, 
The Form of an Indictment, 
It onght to have Certainty ; 
Of the Party, — 
Vide Abatement, (F. 22, &c.) 
Of the Time, and Place, 
Vide Ante, (G. I . 
Of the Offence; 
What ſhall be uncertain, 
And not ſupplied by Innuendo, 
What is a {ficient Certainty, 
Ought to have proper Terms of Aer 


— — 


When quaſhed, if deficient, — 
Proceſs . upon an Indictment, — 
Confeſſion, 

Traverſe, 


Vide Juſtices, (W. 3.) — Juſtices of Peace, (D. 13.) 
Arraignment, and Trial, 
Vide Fuſtices, (W. 1, &c.) - Juſtices of Peace, (D. 14.) 


Judgment, 


a 


Vide Fuſtices of Peace, (D. 15 
As to Error upon an indictment, Vide Error, (B.) 
For more concerning Indifment, Vide Action upon the Caſe 


for a Conſpira y, (C. 4) — Action pen the Caſe, for a Nu- 
ſance, (D. 3.) — en (2 C. 1. — Appeal, (G. 16.) 
—Barretry, (C.) - Battery, (E. 2.)—Forceable Entry, (D. 
3. 4.) —Forgery, (B. 2.) — Juſtices of Peace, (B. 104, 105. 
—0. 12 8 Officer, (G. 11. 3 I 3.)—=Ref= 
cous, (D. 3 


Indorſement. 
Vide Fait, (E. 2.) 
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S 


498. 
498. 
499. 
499. 


Fat. 


50a. 
502. 


502. 
503. 
505. 


5 06. 
506. 


50 % 


508. 


510. 


511. 
512. 


512. 


513. 


Induce⸗ 


Indutement. 5 
Vide Pheader, (C. 31, 1851 = 10.—G. 14, 20, 21.— 
15 


Induction. 
Vide Efclik, (L. N 


PR . 


Infant. Hor 
Vide Enfant. — Admin; Hfration, (E. * 4 ſuele, (D. 2.) 
| | Information. . 
a it lies 3 1 a ces | | A. Sie. 
the Attorngy General, | 83 — Arty fs == 
% 5 '© cio, 4 CEPT OE E A * 
ommon Informer, „ 518, 
1 de _—_— by Qui tam, Ws in Action upon A7 „ 
E. 1, 2 een | 
| For What Offe it lies, . n 5 
ö | Vide” — (D.) 520 
For what, not, — — ww 8. 
| Form of Procceding EE: — _— P. = 
_ 0 P. x = 
| The Information ought to be certain, — P. 2. ga. 
Ought to alledge the Offence according to the Words of - | 
the Statute, Fc. pads e "pat © 
How the Information ſhall be quaſhed, B. 4. HA 
Imparlance, TR. 3 8 
Replication, &c. | —— D. ö. po 
Trial, Judgment, Ce. — a 


| | Vide more of Information, in Action, k. 2. Adee, 
(2 C. 2.) - Gardian, (H. 4. )- Officer, (K. 13. .)—Parlia- 


g ment, (L. 12. )— Prerogatroe, (D. 72, &c.) -N War- 
ranof E⸗ 344 
+12 * N Jngreſling. | 


Vide Fine, (G. — of Peace, (B. 40, 41.) 


| a | Jahibttion. 
| Vide Prerogative, 05 34, &c.) 


( \ Injunctton. 
Vide Chancery, (D. 8, &c.) 


Inmates 


TAE IN D E X. 


Inmates. 
Vide Juſtices of Peace, (B. $5.) 


In mitioꝛi Senſu. 
Vide Action upon the Caſe for Defamation, (F. 16, &c.) 


Vide Action upon the Caſe for Negligence, (B. 1, &c Nu. 
tices of Peace, (B. 30.) —Pleader, (2 Q.) 


Innuendo. 
Vide Action upon the Caſe for Defamation, (G. 10.) —Indict- 
hz. ment, (G. 4.) 


Inqueſt. 
Vide Engucſt. 


Inquiry. (Writ of,) 
Vide Amendment, (S.)—Courts, (P. 14.)—Pleader, (Z. 1, &c.) 


Inquiſition, 


Vide Forceable, Entry, (D. 2, 15.)—Offcer, (G. 12.—K. 12.) 
— Uſes, (N. 16, &c.) 


Jnrolment. 


Vide Bargain and Sale, (B. 5, &c.)—Fine, (G. 112 
ment, (G. 22.) Patent, (E.)—Popery, (B. 11.) 


Inſmul Computaverunt. 
Vide Pleader, (2 G. 11.) 


Inſpection. 
Vide Trial, (B. 1, &c.) 


Vide Eſglife, (.) 


Inſurance. 


Vide Merchant, (E. 9, 10. 
Vor. III. | 7K 1 9 10. 


Inſur- 
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Indurrection. 
Vide Viſcount,” (C. 2.) 
Intendment. 
e hace, (Co 25-8. 31 ee. 
Intent. | 
*F'U: 188 999 12 * 


Vide — (3 A. 1 4 H. . 
| (N. ee, WIT e 


Jatereſt of Money. 
Vide hs (3 8. 1. Ne 3 * hs 


Age” Intkrlineation. Aus | 
Vide Lbatement, (H. 1. )—Far, (F. 1.) 


Nan: 


Jnterlocutozy Opder. 
Vide Chancery, (V. 8 


Juterpleader. bo 
N 8858 ( 3 'T. ) 


£ a A * 
= = — [4 ov 


_ Interto2 atortes: 
id Chancery, (P. oe 1 


Inteſtate. 5 


Vide Admin ration, 10 I IH. )—Chaneery, 06 31 D. 1, &c.). 


A IT © 


* —— 4 c 


Jutire Tenancy. 
Vide Abatement, (F, 13.) 
Intruſion. 
Intruſion u 1 the King. Vide Prærogative, (D. 71, &c.) 
O 


Intruſion of Ward. Vide Gardian, (H. 6.) 
2 nventoty. 
Vide Adminiſtration, (B. 7, 8.) —Probibition, (G. 19.) 
Joinder in Actton. 


Vide Abatement, (E. 8. &c.—P. 4, &c. )—Baron and Feme, 


(V. &c.)— Chancery, (2 M. 1, 2. ch V. 1, 2. )—Parceners, | 


(A: 4, 5+) A 


* * 
Ja 
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JD.oint⸗Contradtor. 
Vide Abatement, (E. 12.—F. 8.) 


Joint⸗tenant. 


Vide Abatement, (E. 9.—F. 5.) Chancery, (3 V. 1, &c.)— 
Deve, (H. 7.— N. 8 )—Efates, K. U Kc.) ) 


Jointure. 


ide Chancery, (3 Z. 1, 2, 3.)—Dower, (E. 1, 2.) — Prader, 
| (2Y. 13.) | 


' Journeys Accompts. 
Vide Abatement, . 


Ireland. 

A diſtinct Realm, — — — A. 
When bound by the Laws of England; . 

By Act of Parliament made here, — „ 

B er Laws here, | B. 
Parliatnent in Ireland, — . 
Grant by the King concerning Ireland, — — . 
Creation of Biſhops there, — „61 
Uſage there conſidered in Judgments, — ä 
Remedy in England; | 

By Error, Appeal, &c. — —— 0; 

Mands. 


VNide Navigation, (F. 1, &c.) 


Iſſue. 


Vide Amendment, (O0.— Z.) - Appeal, (G. 13.) - Droit, (C. 
5.)—Pleader, (E. 13, 14-—R. 1, &c.—S. 26, 39, 49.) 


Judge. 
Vide Copybold, R. 2.)—County, (C. 2.)—Courts, (B. 4.— 
C. 2.—E. 1.—P. 16.) — Here, (B. 4, 5.)—Fuftices, (I. 


1, &c.) 
Judge and Party. Vide Franchiſes, (D. 9.) — Fuſtices, (I. 3.) 


Judgment. 


Vide Abatement, (I. 14, 15, 36. —Accompt. (E. 15.)—Amend- 
ment, (R )— Annuity, (G.) Appeal, (G. 15.) —Aſiſe, (B. 

26.) — Attachment, (G.) —Attaint, (C. 6.) -Audita Qye- 
rela, (E. 7. — Bail, (R. 10.) Chancery, (3 W.) Courts, 
(P. 3.) —Dett, (A. 2.) — Droit, (C. 6.) Error, (C.) — 
Fine, (H 7.) —Indictment, (N.) — Information, (D. 7.) — 
Ireland, (F.) — Fuſtices, (X. 1, 2, 3.) —Fuſtices of Peace, 
(B. 106.—D. 15. Parliament, (L. 5. 40, &c.) Patent, 
(F. 8.) - Pleader, (E. 42.— M. 1, &c.—8. 44.—Y. 1, &c. 

7 a 


ID - 


528, 
529. 
529. 
529. 
529. 
530. 
330. 
531. 


531. 


dec.) London, (B.) - Officer, (G. 5.)--- Parliament, (L. 


Vide Amendment, (H. 1, &c,---Z.)--- Ancient Demeſne, (F. 
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Z. 6.—2. D. 15, 16.—2 E. 5.—2 8. 13.—2 V..17.—2 

W. 12, 13, 15, 36, &c, 1 12.2 Y. 19—2 Z. 4. 

—3 A. 7. —3 B. 7, 20.— 3 D.—3 F. 4.—3 I. 11.—3 K. 29. 

—3 L. 3. &c. 18.—3 N. 5 = ©. 24,)--PF2rogative, (D. 

77, 90.) — Nu Warranto, (C. 5, 6.) —Receipt, (B. 4.)— 
Voucber, (G.) Jun 


Juditature. 
Vide Court. Parliament, (L. 1, &c.) 
Judicial Pzoceſs. 
Vide Proceſs, (D. 9. E. 3, &c.) 
| * : 
Jure Coronae. 
Vide Franchiſes, (G. 1.)—Prerogative, (D. 63, 64.) 
Jure Patronatus. 
Vide Eſgliſe, (K. 1, &c.) 
1 Jurisdictton. 
Vie Abatement, (D. 1, &c.) - Admiralty, (E. 1, &c.— F. 1, 
Ne.) — Axe, (B. 24.) — Chancery, (C. 1, 2. —I. 1. —3 X. 
A W. 24.) — Convotation, (D.)—Copybold, (R. 13, &c.) 
County, (C. 5, &c.)—Courts, per Ti otum,.-==Franchifes, | 
(D. 9.—E. 2.)—Fuſtices.— Fuſtices of Peace.---Leet, (L. 


48.) Prerogative, (D. 9, &c. 28, &c,)--- Prohibition, 
(F. 11. -G. 1, &c.)---Sewers, (D.) --Viſcount, (C. 1, 
&c.) Dees, (N. 14, &c.) 


Juris Utrum. 
Vide Quare Impedit, (E.) 


Jury. 


1. —Attaint.---Challenge, (A. 1, &c.) Damages, (E., 
&c.)—Engueſt, Totum. Fuſtices of Peace, (D. 8.)— 
en (L. 2.)—Phader, (S. 46.) — Sewers, (C. 5, 6.) 
—{rial. | | 


Juſitce-Seat. 
Vide Chaſe, (R. 1.) 


Mote, in Page 336, the Reference from Felo de ſe is to Juſtices, 
(M. 3.) 8 


The END of the Tayind Voruux. 


